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CONSTITUTIONAL  COURT 

OP 
SOUTH-CAROLINA,  JANUARY  TERM,  1822— CHARLESTON. 


JUSTICES  FBESENT  THIS  TERM. 

EUHU  H.  BAY,  RICHARD  GANTT, 

ABRAHAM  NOTT,  PAVID  JOHNSON, 

CHARLES  J.  COLCOCK,  JOHN  S.  RICHARDSON, 

DANIEL  ELUOTT  HUGER. 


The  State  vs.  J.  Cole.  ( 

No  doctrine  is  belter  established  than  that  where  one  commits  an  of- 
fence,  which  is  made  felony  by  statute,  and  then  the  statute  be  repeal- 
ed, he  can  not  be  punished  as  a  felon  in  respect  of  that  statute  :  and 
the  doctrine  applies  as  well  to  the  imposing  and  recovering'  gf  penal- 
ties, as  to  the  creating  and  punishment  of  felonies. 

The  patrol  act  of  1819,  is  only  a  re-enactment  of  the  act  of  1809,  and 
the  former  acts,  with  some  small  alterations. 

The  act  of  1819  and  1809,  differ  in  three  particulars : 

1.  As  to  the  amount  of  fines.  • 

2.  In  tlft  persbn  before  whom  the  penalty  is  tot>e  recovered. 

3.  In  the  appropriation  of  the  fines. 

MOTION  for  a  prohibition  made  before  Judge  Bich- 
erdsoTif  to  prevent  the  collection  of  certain  fines  imposed 
by  Captain  Cole  on  JVilliam  Brisbane,  for  the  non  per- 
formance of  patrol  duty. 

The  suggestion  stated  a  variety  of  grounds,  but  the  mo- 
tion was  granted,  on  the  ground  that  the  act  under  which 
the  fines  were  imposed,  had  been  repealed  by  a  subse- 
quent act  of  the  Legislature.  A  motion  was  now  made  to 
reverse  the  decision  of  the  presiding  Judge,  and  to  dismiss 
the  rule,  because  the  act  has  not  been  repealed,  so  far,  at 
least,  as  fines  had  been  imposed,  prior  to  the  passage  of 
the  last  act,  which  is  considered  as  the  repealing  act. 

1 


St  Cliarlestop,  1828, 

On  the  part  of  the  appellant,  Mr.  Prioleau  contended 
that  where  an  act  of  the  Legislature  repealed  a  former  act 
imposing  a  penalty,  such  penalty  could  not  be  recorered 
after  the  repeal  of  the  law  by  which  it  was  imposed  ;  and 
that  the  act  of  1819,  regulating  the  performance  of  patrol 
duty,  did  repeal  the  old  act  of  1809,  on  the  same  subject, 
both  by  a  repugnancy  in  its  provisions,  and  by  an  express 
clause  to  that  effect ;  and  that  there  is  no  clause  in  the  lat- 
ter act  providing  for  the  enforcement  or  recovery  of  the 
penalties  imposed  by  the  former  act.  To  support  these  po- 
sitions, he  relied  on  1  Hale,  291.  1  TVm,  BlackstonCy 
451.  4  Dallas,  373-4.  1  Cranch,  110.  5  Do,  281. — 
6  Do.  329. 

The  Attorney  General  did  not  controvert  the  general 
position,  that,  where  a  statute  creating  an  offence  is  re- 
;  pealed  by  a  subsequent  statute,  that  no  punishment  can  be 
inflicted  after  the  repeal  of  the  first  statute ;  but  contended 
that  the  act  of  1809,  was  neither  virtually  nor  actually  re- 
pealed by  the  act  of  1819. 

Mr.  Justice  ColcocJc  delivered  the  opinion  of  the  court: 
No  doctrine  of  law  is  better  established  than  that  where 
one  commits  an  offenc  e  which  is  made  felony  by  statute, 
and  then  ther  statute  be" repealed,  he  cannot  be  punished  as 
a  felon  in  respect  of  that  statute.  (\  Hawk.  P,  C,  306, 
Sec.  10.  1  Hakj  219.  J  And  the  doctrine  applies  as 
well  to  the  imposing  and  recovery  of  penalties,  as  to  the 
creating  and  punishment  of  felonies.  The  reason  of  the 
law  is  obvious  ;  it  is  not  only  unwise  and  impolitic,  but  it 
is  unjust  to  punisli  a  man  for  the  commission  of  an  act 
which  the  law  no  longer  considers  as  an  offence.  The 
policy  of  a  country  may  require  the  prohibition  of  certain 
acts,  or  the  performance  of  certain  duties  for  a  time,  after 
which,  the  acts  may  be  innocent,  and  the  duties  not  re- 
quired. It  would  not  be  less  absurd  to  punish  a  man  for 
an  act  which  is  not  illegal  at  the  time  the  punishment  is 
inflicted,  than  to  punish  him  for  one  which  never  has  been 
declared  illegal ;  and  upon  an  examination  of  the  authori- 
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Ces  relied  on  by  the  counsel  for  the  appellant,  it  will  be 
found 9  that  they  are  all  embraced  within  this  docti'ine. — 
They  are  all  cases  where  the  laws  which  subjected  the  of-^ 
fender  to  a  penalty,  are  clearly  and  fully  repealed ;  or 
where  a  benefit  was  confered  and  afterwards  taken  away. 
The  first  is  Miller's  case^  1  Wm,  Black.  451,  where  the 
authority  to  discharge  Miller  from  imprisonment  had  been 
taken  away  before  he  was  discharged  ;  and  it  is  said  even 
offences  against  the  clause,  could  not  now  be  permitted, 
unless  by  a  provision  to  that  effect,  and  therefore,  (says 
the  case)  a  clause  was  introduced  into  the  repealing  law  to 
that  effect.  The  next  is  the  case  of  Passamoi*e,  /^4  Dal- 
las^  372  J  J  who  was  indicted  in  1804,  under  the  provisions 
of  the  bankrupt  law  of  1800,  which  had  been  repealed  in 
1803.  I  say  he  was  indicted  under  the  act,  because  it  ap- 
pears to  have  been  such  an  indictment,  from  the  argument 
of  the  District  Attorney,  ('Mr,  Dallas,)  who  contended, 
that  notwithstanding  the  repeal  of  the  act,  and  the  form  of 
the  indictment,  the  defendant  might  be  convicted  as  for  a 
common  law  offence,  and  the  words  ^'  against  the  form  of 
the  act,^*  be  regarded  as  surplusage.  But  to  this,  there 
was  the  insurmountable  objection,  that  the  law  being  re- 
pealed, the  act  was  extra-judicial,  and  consequently  there 
was  no  law  of  force  which  declared  the  act  to  be  perjury, 
or  by  which  it  could  be  so  considered.  The  next  is  the 
case  of  Yeatonet.  al.  vs.  U.  Stales,  5  Cra.  281.  This  was 
a  case  in  the  Admiralty,  and  the  circumstance  of  a  judg- 
ment having  been  rendered  before  the  repeal  of  the  law, 
does  not  distinguish  it  from  the  other  cases  relied  on, 
when  it  is  recollected,  that  in  this  jurisdiction,  cases  in  ap- 
peal are  to  be  heard  de  novo,  as  if  no  sentence  had  been 
passed.  When  the  case  came  before  the  court  on  appeal, 
the  law  which  made  the  act  criminal,  was  repealed,  and 
being  considered  as  not  before  tried,  the  general  doctrine 
applied.  It  was  a  case  in  which  an  attempt  was  made  to 
recover  a  penalty  after  the  expiration  of  the  law  which 
imposed  it.  The  case  from  6  Cranch,  329,  was  also  an 
admiralty  case,  to  which  the  same  observations  are  applir 
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cable.  But  the  case  before  us  is  one  of  a  different  charac- 
ter, and  is  distinguishable  in  two  important  particulars. — 
The  act  of  1819,  is  only  a  re-enactment  of  the  act  of  1809> 
and  the  former  acts,  with  some  small  alterations.  It  is  a 
continuation  of  the  same  system  of  police  which  has  been 
in  operation  for  upwards  of  seventy-six  years.  There  ia 
no  repugnancy  in  these  acts  ;  all  of  them  require  the  per- 
formance of  that  duty  which  the  Relator  neglected  to  per- 
form ;  all  of  them  imposed  a  penalty  on  the  non  perform- 
ance, and  all  of  them  recognize  the  old  and  long  establish- 
ed jurisdiction,  by  which  the  fines  are  to  be  recovered. — 
The  act  of  1819,  and  that  of  1809,  differ  in  three  particu- 
lars. 1st.  As  to  the  amount  of  fines.  By  the  act  of  1809, 
the  fine  imposed  was  five  dollars,  and  five  per  cent,  upon 
the  amount  of  the  last  general  tax.  By  the  act  of  1819, 
the  fine  is  two  dollars,  and  ten  per  cent,  upon  the  tax. — 
2d.  In  the  person  before  whom  the  penalty  is  to  be  reco- 
vered. By  the  act  of  1809,  it  was  to  be  recovered  before 
the  captain.  By  the  act  of  1819,  it  is  to  be  recovered  be- 
fore tlie  captain  and  his  officers,  who  are  called  a  court- 
martial.  And  lastly,  in  the  appropriation  of  the  fines. — 
In  the  act  of  1809,  it  was  to  go  to  the  use  of  the  company. 
In  that  of  1819,  it  is  to  go  to  the  use  of  the  poor.  The 
first  point  of  difference  does  not  constitute  a  repugnancy, 
for  the  act  of  disobedience  is  still  held  criminal,  and  a  fine 
is  still  imposed ;  and  being  increased  in  amount  by  the  last 
law,  shews  that  the  act  is  considered  more  criminal,  and 
consequently  furnishes  a  stronger  reason,  why  it  should 
be  punished  ;  and  this  points  to  the  first  important  dis- 
tinction between  this  case  and  those  cases  in  which  it  ceas- 
es to  be  necessary  to  punish  the  act  at  all,  because  it  is 
no  longer  an  offence.  The  second  point  of  difference  does 
not  constitute  a  repugnancy.  It  is  the  same  jurisdiction 
to  recover  these  fines  :  no  other  judicial  power  is  com- 
mitted to  it.  The  court  consists  of  three  Judges  instead 
of  one,  but  this  does  not  make  the  jurisdiction  different. 
When  a  Judge  is  added  to  the  Common  Pleas  Bench,  as 
was  lately  done,  we  do  not  hold  that  the  jurisdiction  is 
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changed.  It  is  still  the  same  court,  and  possesses  the 
same  powers,  although  the  number  of  Judges  be  different. 
But  if  the  jurisdiction  is  changed,  still  the  offence  would 
be  punishable;  for  where  "the  offence  was  punishable 
before  the  statute,  which  prescribes  a  particular  method  of 
punishing  it,  there  such  particular  method  is  cumulative.'' 
f2  Hawk.  302,  note  3,  J  And  in  page  18,  of  the  same 
autliority,  it  is  said,  "  affirmative  statutes  shall  not,  with- 
out express  words,  be  construed  to  take  away  the  jurisdic- 
tion of  an  ancient  court."  And  the  power  of  collecting 
the  fines  was  given  to  the  captain  of  the  respective  compa- 
nies in  1746,  and  has  been  exercised  by  them  ever  since, 
until  1819.  The  third  point  of  difference  cannot  affect 
the  question ;  for  the  appropriation  of  the  fine  cannot  take 
place  until  after  the  determination,  of  the  question,  whe- 
ther it  can  be  recovered.  Having  shewn  tliat  there  is  no 
repugnancy  between  the  latter  and  former  laws  in  those 
particulai^  which  can  effect  the  Relator,  it  is  only  necessary 
to  remark  on  the  repealing  clause,  that  it  only  repeals  so 
much  of  the  former  laws  as  are  repugnant  to  the  provi- 
sions contained  in  it. 

The  second  important  particular  in  which  tlie  case  be- 
fore us  differs  from  the  cases  relied  on  is,  that  judgment 
having  been  rendered  on  a  matter  still  held  criminal,  and 
our  court  possessing  no  such  power  as  the  Admiralty  court 
of  trying  the  case  de  navOy  our  judgment  must  have  rela- 
tion back  to  the  former  judgment.  The  question  before 
us  now  is,  not  whether  the  Relator  is  to  be  fined,  and  m 
what  anlount ;  but  whether  he  has  been  legally  fined,  and 
in  a  proper  amount,  and  whether  judgment  and  execution 
can  now  be  enforced ;  and  of  this,  the  court  entertain 
no  doubt.     The  motion  is  therefore  granted. 

Justices  Bay  J  G<intt  and  Johnson  y  concurred. 

Noiij  Justice. 
I  concur  in  this  opinion,  as  well  for  the  reasons  given 
by  my  brother  Colcock,  as  for  the  further  reason,  that  the 
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exQcutions  were  issued,  and  one  of  them  actually  levied 
before  the  last  act  was  passed, 

Prioleau,  for  the  appellant, 
Hai/ne,  Att'y.  Gen.  contra, 


David  F.  Axson  vs.  Seth  Blakely  &  Wip». 

The  promise  of  a  wife  to  pay  a  debt  contracted  by  her  previous  to  mar« 
riag-c,  will  not  take  the  case  out  of  the  statute  of  llmitalions. 

TRIED  before  his  honor  Judge  Colcock,  in  Charleston, 
May  Term,  1821. 

This  was  a  summary  process  to  recover  fifty  dollars, 
with  interest,  on  account  of  so  much  money  had  and  re- 
ceived by  the  said  Susannah^  before  her  marriage  with 
the  said  Seth^  from  the  father  of  the  petitioner,  on  his  ac- 
count, and  to  be  paid  to  him.  The  date  of  the  account 
sued  for  was  in  1803. 

Pleas,  noil  assumpsit  and  statute  of  limitations. 

Tjie  plaintifl'  produced  a  witness,  who  testified  that  previ- 
ous to  the  mairiage  of  the  defendants,  Susannah  admitted 
that  she  was  mdebted  to  the  plaintiff  50  dollars,  and  promis- 
ed to  pay,  when  able.  It  did  not  appear  that  this  promise 
was  made  within  four  years  before  the  process  issued,  and 
tlic  court  was  about  to  decree  in  favour  of  the  defendants, 
when  the  witness  went  on  further  to  state,  that  since  the 
marriage,  about  eighteen  months  ago,  Susannah  Blake- 
ly admitted  that  she  was  indebted  to  the  plaintiff,  and  pro- 
mised to  pay.  That  though  this  was  in  the  presence  of 
her  husband,  he,  by  no  means  assented,  but  declined 
paying  it. 

On  behalf  of  the  defendants,,  it  was  contended,  that  the 
debt  was  barred  by  the  statute  of  limitations,  as  there  was 
no  promise  of  the  husband,  express  or  implied,  within 
four  years.  That  there  was  no  proof  of  application  being 
ever  made  to  him.     That  the  debt  was  barred  before  mar- 
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tiage,  and  after  marriage  he  had  not  revived  it  by  any  pro- 
Inise  to  pay.  That  the  promise  of  the  wife  was,  in  law, 
as  no  promise.  -  That  she  could  not  have  been  heard,  even 
if  sworn  in  open  court;  much  less  could  her  bare  admis- 
sions, out  of  court,  be  received  against  her  husband ;  a 
wife  being  incapable  of  binding  herself,  or  her  husband, 
by  her  assent  to  any  agreement  in  pais.  The  decree 
however,  was  for  the  plaintiff,  and  a  motion  was  now 
made  to  reverse  the  decree  of  his  honor,  for  the  reasons 
above  alleged. 

Mr.  Justice  Colcock  delivered  the  opinion  of  the  court  : 
It  was  conceived  that  this  case  might  form  an  exception 
to  the  rule,  that  a  feme  covert  can  not  bind  her  husband 
without  his  assent.  It  appearing  that  the  debt  was  justly 
due,  and  the  wife  desirous  to  pay  it,  I  thought  it  might 
be  distinguished  from  cases  where  the  contract  itself  was 
originally  entered  into  after  marriage.  First,  becauser 
one  so  contracting  witli  a  feme  covert  might  be  on  his 
guard.  Secondly,  because  the  husband  might,  in  reality, 
be  benefitted  by  the  debt ;  and  lastly,  because  the  effect 
of  the  application  of  such  a  rule  would  be  to  destroy  all 
confidence  in  women,  while  single,  and  probably  lead  to 
that  very  disagreement  between  man  and  wife,  which  it  is 
the  policy  of  the  rule  to  prevent ;  for  an  honorable  wife, 
desirous  to  discharge  a  debt  justly  due,  and  long  due  by 
the  kind  indulgence  of  a  brother,  (as  in  this  case,)  must 
feel  indignant  at  the  idea  of  her  husband  shielding  him- 
self under  the  law.  My  brethren  however  think  the  rule 
applicable  to  the  case,  and  the  motion  is  consequently 
granted. 

Justices  Nott,  HtigeVy  Gantt,  Richardson  and  John- 
Sony  concurred. 

White y  for  the  motion. 
,  contra. 
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JnO.    M .    OOIER   vs.    HiGGIKS. 

Bail  is  not  discharg-cd  in  consequence  of  tlie  pUintlff  lakir-g"  out  3.f./a. 

previous  to  the  issuing  of  ai  ca,  aa. 

IN  the  city  court,  June  sittings,  1821. — This  was  a 
scire  facias  against  bail. 

Plea,  that  the  plaintiff,  after  entering  up  judgment,  took 
owi  difi,  fa.  against  the  property  of  the  principal,  before 
taking  out  a  ca,  sa.  against  his  person,  and  the  bail  is 
therefore  discharged. 

Replication,  that  the^.  fa.  was  returned  nulla  bonOj 
)nd  the  bail  is  not  discharged  in  law. 

To  this  there  was  a  demurrer. 

The  Recorder  overrulled  the  demurrrer,  and  decided 
that  the  bail  was  not  discharged. 

A  motion  was  now  made  to  reverse  this  decision,  on 
the  ground  that  the  plaintiff,  after  having  recovered  judg- 
ment against  the  principal,  did  not  proceed  in  the  first  in- 
stance against  his  person,  but  on  the  contrary  took  out  ex- 
ecution against  his  goods  and  lands  by  f.  fa.  and  there- 
by discharged  the  bail. 

It  was  contended  on  the  part  of  the  bail,  that  by  taking 
bail,  it  is  implied  that  the  plaintiff  intended  to  look  to  the 
person  alone  of  his  debtor  for  satisfaction,  and  that  there- 
fore he  is  bound  to  proceed  against  that,  and  not  against 
his  goods  and  chattels :  and  that  bail  are  sureties,  and  en- 
titled to  all  the  protection  which  is  afforded  to  sureties  ge- 
nerally ;  and  that  by  issuing  a^.  fa.  time  is  given  to  the 
debtor,  which  was  not  intended  by  the  original  contract 
with  the  bail.  And  in  support  of  this,  the  counsel  relied 
on  a  die  turn  in  2  Sellon,  p.  44 ;  and  the  case  oi  Rathbone 
vs.  Warren.     (\0  Jo/msony  594.^ 

On  the  part  of  the  plaintiff,  it  was  insisted,  that  no  such 
implication  arises  from  taking  bail,  and  that  although  bail 
are  considered  as  sureties,  and  are  relieved  when  the  na^ 
ture  of  the  contract  is  changed ;  yet,  that  the  act  of  suing 
out  a^.  fa.  in  the  first  instance,  has  never  been  held  to 
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operate  as  a  discharge  to  the  bail,  and  the  counsel  relied  on 
the  case  of  Olcott  fy  Lilly  ^  (4  Johnson ,  411.^ 

Mr.  Justice  Colcock  delivered  the  opinion  of  the  court » 
There  is  nothing  in  the  nature  of  the  contract  entered 
into  by  bail,  which  implies  that  the  plaintiff  intends  to  re* 
Jease  any  remedy  which  he  may  have  for  the  recovery  of 
his  debt.  Such  a  position  operates  not  only  to  the  injury 
of  the  plaintiff,  but  to  that  of  the  bail  also.  Bail  is  only  an 
additional  security  to  the  plaintiff  for  the  recovery  of  his 
debt  ;*  and  the  responsibility  of  the  bail  is  only  condition- 
al. They  pay  the  debt,  if  the  debtor  does  not  pay  it ;  or 
surrender  him,  if  he  does  not  surrender  himself.  What 
objection  then  can  there  be  to  the  plaintiff's  proceeding  in 
the  first  instance  against  the  property  of  the  defendant  ?•— 
If  the  bail  are  made  to  pay  the  debt  of  the  principal,  they 
may  resort  to  the  property  of  their  principal ;  and  is  it  not 
to  their  advantage,  that  this  should  be  done  in  the  first  in- 
stance ?  It  cannot  be  denied,  that  bail,  like  other  sureties 
will  be  relieved,  when  the  nature  of  the  contract  is  chang- 
ed, or  where  time  is  given  to  their  prejudice  ;  but  neither 
has  been  done  in  this  case.  The  contract  is  not  altered, 
but  is  in  fact  pursued,  for  the  bail  are  to  pay  on  the  failure 
of  the  principal  to  do  so.  This  certainly  implies  that  the 
plaintiff  may  endeavour  to  make  him  do  so  before  he  ap* 
plies  to  the  securities  ;  and  as  to  time,  there  can  not  be, 
and  therefore  there  is  not  any  day  fixed,  when  the  bail 
are  to  be  called  on.  It  cannot  be  known  when  judgment 
will  be  obtained,  and  when  obtained,  whether  there  may 
not  be  an  appeal.  So  that  the  contract,  as  to  time,  is,  that 
when  they  are  called  by  a  ca.  sa.  being  issued  against 
their  principal,  the  debt  must  be  paid,  or  his  body  deli- 
vered. But  there  is  a  circumstance  with  regard  to  bail, 
which  differs  their  situation  from  ordinary  sureties.  It  is 
their  right  to  surrender  their  principal,  and  this  jnuat  not 
be  lost  sight  of  when  they  apply  for  relief.  If  they  arQ 
not  prejudiced  in  this  particular,  they  ought  not  to  b^  r^ 
Keved  J  for  the  law  is  mode  for  the  vigilant,  &<;, 
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Knowing  their  rsaponsibility  and  their  privilege,  they 
thould  avail  themselves  of  the  latter  to  avoid  the  former. 
In  the  case  of  Olcott  vs.  Lilly ^  chief  Justice  Kenty  in 
delivering  the  opinion  on  this  ground,  which  was  taken  in 
the  ease,  sft3rs-— ^^  but  it  cannot  be  doubted  that  the  plain- 
tiff may  resort  to  tfae^.  fa.  and  ca.  sa.  in  succession ;  and 
4hat  after  levying  a  part  by  fi.  /a.  he  may  sue  out  a  ca. 
sa.  CM-  bring  an  action  of  debt  for  the  residue  ;  and  he  re- 
fers to  4  Bos.  fy  Pul.  134.  This  is  for  the  advantage  of 
the  bail.  It  lessens  the  demand  for  which  they  may  be 
responsible,  and  it  does  not  deprive  them  in  the  mean 
"time  of  the  right  of  surrender.  There  is  no  reason  for 
saying  thftt  the  bail  are  discharged,  if  the  plaintiff  elects  to 
sue  out  a^.  fa.  in  the  first  instance  ;  no  such  plea  is  to  be 
feund,  and  it  is  repugnant  to  the  condition  of  their  recog- 
iiizanoe.  In  tieath  vs.  — — ^,  of  Hall,  (\  Freeman^ s 
Sep.  344,  p.  425yJ  it  was  admitted,  that  though  a  part  of 
the  debt  be  levied  on  the  principal,  yet  the  bail  are  liable 
for  the  remainder.  But  if  the  common  law  on  this  sub- 
ject did  admit  of  doubt,  the  act  of  1785,  regulating  the 
proceeding  against  bail  to  the  sheriff,  authorizes  theissuing 
etther  of&f.  fa.  or  ca.  sa.  and  introduced  a  practice  of  is- 
suing a^.  fa.  in  most  cases  against  the  principal,  even  in 
eases  of  bail  to  the  action,  before  they  proceeded  by  ca. 
««» to  fix  the  bail.  Indeed,  so  general  has  been  the 
practice,  that  the  court  has  been  called  upon  to  decide 
whether  according  to  the  provisions  of  our  acts,  it  is  not 
indiq)ensa;bly  necessary  to  issue  a  Ji.  fa.  in  the  first  in- 
stance. 

The  motion  is  dismissed. 

Justices  Bay,  Richardson,  HugcTy  Nott  and  Johnson, 
eoncurred. 

Simons,  for  the  motion. 
Xing,  contra. 
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Samvei.  H.  Fiske  aels.  Peteb  Gerabd, 

^o  induce  a  belief  that  a  receipt  was  endorsed  upon  a  note  to  reduce 
the  balance  within  the  summaiy  process  jurisdiction,  it  must  be  M 
provedy  and  will  not  be  presumed. 

IN  the  city  court,  July  Term,  1821. — ^This  process  was 
iKrought  for  the  recovery  of  an  account,  amounting  to  jS  33  ' 
aod  for  1^15  50,  the  balance  on  a  note,  making  together 
$^S  50.  The  note  was  originally  given  for  $  65  50,  with 

interest  from 1817,  a  receipt  for  j850  was  indorse 

ed  upon  it  by  the  plaintiff  on  the  2d  of  April,  1819.  The 
defendant's  counsel  contended  that  this  case  was  not  with* 
in  the  jurisdiction  of  the  court,  because  the  receipt  by  the 
plaintiff  being  his  own  act,  if  admitted,  it  would  establish 
the  principle  that  a  party  could  create  a  jurisdiction  for 
himself.  The  objection  was  overruled,  because  it  was  not 
proved,  or  from  any  circumstance  :ivas  it  to  be  implie^y 
that  the  receipt  was  colorable,  merely  for  the  purpose  of 
giving  jurisdiction.  A  decree  was  given  for  the  plaintiff 
for  $48  50,  with  interest  on  j5l5  50,  from  the  2d  of 
April,  1819.  Notice  was  served  upon  me  that  a  motion 
would  be  made  to  set  aside  the  decree  upon  the  ground 
which  is  included.  Wm.  Drattom,  Recorder. 

Mr.  Justice  Colcock  delivered  the  opinion  of  the  court : 
The  case  of  the  executor  of  Taylor  vs.  Rodrick  Mc 
Donald,  (2  Con,  Rep.  178,^  relied  on  in  support  of 
this  application  was  decided  on  a  state  of  facts  directly  op* 
yosite  to  those  reported  by  the  Recorder  in  this  case.-— 
There  it  appeared  that  ^'  the  Testator  himself  had  given 
credit  for  a  payment  which  the  defendant  knew  nothing 
of,"  to  take  his  claim  out  of  the  operation  of  the  statute  of 
limitations.  There  is  nothing  in  the  case  which  says  that 
receipts  are  to  be  presumed  colorable.  The  contrary  pnh 
Gumption  is  the  correct  one. 
The  motion  is  dismissed. 
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Justices  Nott,  Bat/y  Richardson^  Ganit  and  Johnson^ 
concurred. 


Clarke,  for  the  motion. 
Bgle^tofiy  contra. 


mtmmmtm 


Jam£s  Billis  uds.  Tu£  Statc. 

Objections  to  a  juror  come  too  late  after  verdict. 

it  U  no  objection  to  a  juror,  on  an  indictment  for  passing  a  counterfcii 
bill  on  the  Bank  of  the  State  of  South-Caif>lina,  that  he  is  a  director 
of  the  bank ;  for  he  has  no  other  interest  in  the  institution  than  that 
which  is  common  to  all  the  citizens  of  the  state. 

It  is  now  well  settled*  that  the  diiferent  clauses  of  the  Constitution  pf 
the  United  States  are  so  to  be  construed  as  to  effect  the  purposes  for 
which  tlicy  were  intended.  In  conformity  with  tliis  rule,  it  has  becfl , 
decided,  that  although  the  states  retain  all  powera  not  taken  away, 
yet,  when  a  power  is  g^nuited  to  the  national  government,  the  exer- 
cise of  which  by  the  states  would  be  inconsistent  with  the  grant,  that 
power  is  constructively  withlicld  from  the  states. 

The  bills  of  credit,  prohibited  to  be  issued  by  the  states,  by  the  10th 
sec.  of  the  Ist  article  of  the  Constitution  of  the  United  States,  are 
promissory  notes  or  bills  for  the  payment  of  which  the  faith  of  the 
euae  onij/ ie  pledged.  They  are  such  bills  as  were  emitted  by  Con> 
gress  and  the  different  states  anterior  to  the  adoption  of  the  Consti- 
tution. 

Although  throughout  the  resolutions  of  Congress,  and  the  aets  of  our 
Legislature,  "  paper  money*'  and  **  bills  of  credit"  are  used  as  syno- 
nimous,  it  no  where  appears  that  '< legal  tender"  and  "bills  of  crt« 
dit"  were  regarded  as  such. 

As  a  note  of  « the  Bank  of  the  State  of  South-Carolina"  is  a  biU  drawn 
on  the  credit  of  %  particular  fund,  set  apart  for  that  purpose,  it  i$  not  a 
bill  of  credit,  within  the  meaning  of  the  Constitution. 

FORGERY. — The  prisoner  was  indicted  for  having 

passed  a  counterfeited  note  of  the  Bank  of  the  State  of 

South-Carolina,  knowing  it  to  be  a  counterfeit.     The  note 

in  question  was  a  two  dollar  bill^  altered  with  much  skill 

Jo  twenty  dollars.     It  had  been  passed  to  one  of  the  wit- 
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tiesses  near  dark,  on  a  Saturday  evening,  who  was  request* 
cd  to  change  it  to  enable  a  captain  of  a  ship,  as  was  pre- 
tended by  the  prisoner,  to  pay  off  his  men.  Some  two  or 
three  days  after,  the  bill  was  discovered  to  be  a  forgery, 
and  the  prisoner  traced  to  his  lodgings,  where  he  was  de- 
nied to  the  witness.  A  warrant  was  then  obtained,  and 
the  prisoner  taken  and  carried  before  a  magistrate,  to 
whom  he  confessed  that  he  had  passed  the  bill,  but  affirmed 
tbat  he  had  received  it  from  a  Mr.  Rogers  for  ship-carpen- 
ters work.  He  was  required  to  say  where  Rogers  lived, 
and  to  accompany  the  eotictable  to  his  lodgings ;  but  this 
he  refused  to  do«  To  the  captain  of  the  city  guard,  the 
prisoner  had  confessed  two  days  before  he  was  taken  into 
custody,  that  fae  had  received  a  forged  twenty  dollar  note, 
and  promised  to  point  out  the  person  from  whom  he  had 
got  it,  and  to  discover  the  persons  whom  he  represented 
as  being  concerned  in  the  forgery  of  the  note  which  he 
said  he  had  received.  He  exhibited  it ;  it  was  also  a  two 
dollar  note  of  the  Bank  of  the  State  of  South-Carolin9> 
skilfully  altered  to  a  twenty.  This  note  he  pretended  to 
have  received  from  a  man  by  the  name  of  Rogers,  who 
he  said  was  employed  in  a  fishing  smack.  No  such  per- 
son however  was  found,  nor  did  the  prisoner  discover  any 
of  the  other  persons  to  whom  he  had  alluded.  It  appear- 
ed further,  that  he  had  been  a  clerk  in  a  shop  near  the 
market. 

It  was  left  to  the  jury  to  decide  whether  he  was  guilty 
0r  not,  and  they  found  a  verdict  of  "  guilty.'* 

From  this  verdict  he  now  appealed  and  moved  for  a  neW 
trial,  on  the  following  grounds,  viz : 

1st.  That  the  verdict  was  not  authorized  by  the  evi- 
dence. 

2d.  That  the  foreman  of  the  jury  who  tried  the  prison* 
er,  was  a  director  of  the  Bank  of  the  State  of  South-Caro- 
lina, which  was  not  known  to  the  prisoner  or  his  counsel 
prior  to  the  verdict. 

The  prisoner  also  moved  for  an  arrest  of  judgment,  on 
the  ground  thattlie  bills  of  the  Bank  of  the  State  of  South* 
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Carolina  are  void,  inasmuch  as  they  are  issued  on  the  cre» 
dit  of  the  state,  which  is  prohibited  by  the  10th  section  of 
the  1st  article  of  the  constitution  of  the  United  States,  an4 
being  void,  are  not  susceptible  of  forgery. 

Mr.  Justice  Hnger  delivered  the  opini<ni  of  the  court  : 

The  evidence  in  this  case  having  been  properly  submit- 
ted to  the  jury,  and  sufficient  in  the  opinion  of  the  court 
to  support  the  verdict,  the  motion  for  a  new  trial  must  fai) 
on  the  first  ground. 

Objections  to  a  juror  come  too  late  after  verdict  It 
'was  so  ruled  in  the  case  of  the  State  vs.  Fisher^  and  has 
he^n  frequently  recognized  as  settled  doctrine  in  this  court. 
The  objections  to  the  foreman  however,  in  this  case,  was 
entirely  without  foundation.  He  owned  no  stock  in  the 
bank,  and  could  have  no  other  interest  in  the  institution 
than  is  common  to  all  the  citizens  of  the  state.  He  does 
not  receive  even  a  pecuniary  compensation  for  his  services 
at  the  board.  Even  before  trial,  such  an  objection  could 
not  have  prevailed.  The  motion  for  a  new  trial  must 
tlereforc  fail  on  both  grounds. 

The  motion  in  arrest  of  judgment  makes  three  questions 
for  the  consideration  of  the  court. 

1st.  What  are  bills  of  credit  within  the  meaning  of  the 
•onstitution  ? 

2d.  Are  the  notes  issued  by  the  Bank  of  the  State  of 
South-Carolina,  such  bills  of  credit? 

3d.  If  the  notes  of  that  bank  are  bills  of  credit  wfthin 
t!)e  meaning  of  the  constitution,  will  the  passing  such  bills, 
knowing  them  to  be  counterfeited,  be  an  offence  within 
the  meaning  of  the  act? 

These  questions  will  be  considered  in  the  order  in  which 
they  are  stated. 

Whatever  doubts  may  have  once  existed,  it  is  now  well 
settled,  that  the  different  clauses  of  the  constitution  are  so 
to  be  construed  as  to  affect  the  purposes  for  which  they 
were  intended.  In  conformity  with  this  rule,  it  has  been 
decided,  thiit  although  the  states  retain  all  powers  notta- 
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ken  away,  yet,  where  a  power  is  granted  to  tlie  national 
government,  the  exercise  of  which  by  the  states,  would  be 
inconsistent  with  the  gi'ant,  that  power  is  constructively 
withheM  from* the  states.  This  rule  is  as  applicable  to  the 
provisions  which  limit  the  powers  of  the  states,  as  to  those 
which  confer  powers  on  the  national  government.  The 
object  of  the  limitation  must  give  construction  to  the  words 
in  which  it  is  expressed.  The  words  of  the  constitution 
are  "no  state  shall  coin  money,  emit  bills  of  credit,  make 
any  thing  but  gold  and  silver  a  legal  tender,  &c."  The 
term  bill  of  credit  seldom  occurs  in  the  books  ;  but  when 
used,  is  always  synonimous  with  letter  of  credit,  and  this 
appears  to  be  its  only  technical  signification.  In  its  lite- 
ral and  more  general  signification,  a  bill  of  credit  is  a  pro- 
mise, undertaking,  or  order  in  writing,  for  the  paynient 
of  money  issued  on  the  credit  of  some  person  or  persons, 
or  on  the  credit  of  some  particular  fund.  In  this  sen^c, 
promissory  notes ;  bonds  for  the  payment  of  money ;  cer- 
tificates of  stock;  bills  of  exchange;  checks  on  a  bank, 
and  orders  drawn  by  an  officer  of  a  government,  or  a  cor- 
poration, on  funds  set  apart,  and  exclusively  appropriated 
for  the  redemption  of  such  order,  are  bills  of  credit.  That 
**  bills  of  credit"  are  not  used  in  their  technical  sense  in 
the  constitution,  is  too  evident  to  be  disputed.  No  evilFr 
had  ever  been  experienced,  and  none  were  to  be  anticipa- 
ted, from  the  emission  of  letters  of  credit  by  the  states. — 
That  they  were  not  used  to  the  extent  of  their  literal  and 
general  signification,  is  almost  as  apparent.  No  injury 
had  been  experienced  from  the  states  borrowing  money, 
and  issuing  therefor  certificates  of  stock,  or  bonds  for  the 
payment  of  money.  Nor  had  bills  of  exchange,  or  checks; 
for  mc^ey,  or  orders  drawn  on  particular  funds,  produced 
any  of  those  mischiefs,  against  which,  it  can  be  supposed, 
the  constitution  intended  to  guard.  Cotemporaneous  con- 
structions of  the  constitution  are  to  be  respected,  ("Stuart 
vs.  Landj  1  Cranch,  303,^  and  they  have  been  on  these 
points,  in  the  language  of  a  learned  Judge,  of  the  most 
forcible  nature. 
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Every  state  in  the  union  has,  ever  since  the  adoption  of  the 
Constitution,  issued  certificates  of  stock,  bills  of -exchange, 
orders  drawn  on  particular  funds,  and  in  doing  so.  br*vc  ne- 
ver been  supposed  to  violate  the  constitution.  If  letters  of 
^credit;  bills  of  exchange;  bonds  for  the  payment  of  mo- 
ney ;  certificates  of  stock  and  orders  drawn  on  particular 
funds  by  the  ofiicers  of  government,  be  not  wiUiin  the 
ineaning  of  the  words  bills  of  credit,  as  used  in  the  consti- 
tution, it  would  seem  to  follow  that  promissory  notes  or 
bills  issued  on  the  credit  of  the  states,  are  the  bills  which  i( 
intended  to  prohibit.  This  construction  deserves  some 
support  from  the  practice  of  the  diflferent  states.  Although 
they  had  been  in  the  habit  of  emitting  these  bills  in  quan- 
tities, before  the  adoption  of  tlie  constitution,  no  one  is 
known  to  have  done  so  since,  unless  the  notes  issued  by 
the  bank  of  this  state  be  such  bills.  This  appears  almost 
to  amount  to  a  construction  by  common  consent.  A  refer- 
ence however  to  the  peculiar  circumstances  of  the  country 
for  years,  prior  to  the  adoption  of  the  constitution,  will  best 
shew  the  evil  against  which  the  prohibition  was  intended 
to  guard.  Congress  not  having  the  power  of  raising  a  re- 
venue by  taxation,  were  obliged,  throughout  the  revolu- 
tionary war,  to  issue  paper  money  to  defray  their  expen- 
ces.  The  states  unwilling  to  use  the  power  they  possessed, 
pursued  the  same  course,  and  defrayed  their  cxpences  in 
paper  money  of  their  own  creation.  These  different  emis- 
sions of  paper  money  constituted  the  currency  of  the  coun- 
try. In  the  resolutions  of  Congress,  as  well  as  the  acts  of 
the  different  Legislatures,  these  emissions  of  paper  money, 
were  called  bills  of  credit,  and  were,  in  fact,  promissory 
notes  issued  on  tlie  credit  of  the  different  governments. 
As  no  funds  were  set  apart  or  appropriated  for  the  redemp- 
tion of  these  bills,  they  depended  entirely  on  the  faith  as 
well  as  ability  of  the  different  governments  for  payment, 
and  began  to  depreciate  as  soon  as  they  exceeded  the  pur- 
poses of  domestic  exchange.  As  issue  was  made,  depre- 
ciation followed ;  and  ultimately,  so  great  was  the  issue 
by  Congress  and  the  states^  that  2»  lOO  of  this  paper  wai& 
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not  worth  more  than  a  single  dollar  in  specie.  The  evils 
which  always  attend  a  depreciating  currency  were  sensibly 
felt,  and  in  the  language  of  the  Historian  of  Carolina,  they 
were  equal  to  all  that  could  follow  an  agrarian  law.  To 
prevent  a  recurrence  of  these  evils^  which  had  been  pro- 
duced, in  a  great  measure,  by  the  state  governments,  they 
are  prohibited  from  issuing  such  paper  in  future ;  that  is, 
promissory  notes,  for  which,  only  their  faith  was  pledged. 
Had  adequate  funds  been  appropriated  for  the  redemption 
of  this  paper,  or  could  it  have  been  converted,  atpleasure^ 
into  gold  and  silver,  depreciation  would  not  have  taken 
place,  an3  the  evils  complained  of,  would  not  have  been 
experienced.  A  bill  of  credit  then,  within  the  meaning 
of  the  constitution,  is  a  prdmissory  note  or  bill  issued  ex- 
clusively on  the  credit  of  the  state.  It  has  been  conten- 
ded on  the  part  of  the  state,  that  a  bill  of  credit  within  the 
meaning  of  the  constitution,  implies  a  legal  tender.  That 
the  states,  therefore,  are  only  prohibited  the  emission  of 
such  bills  of  credit  as  they  shall  make  a  legal  tender.  Al- 
though throughout  the  resolutions  of  Congress,  and  the 
acts  of  our  Legislature  ^<  paper  money"  and  ^'  bills  of 
credit"  are  used  as  synonimous,  it  no  where  appears  that 
''legal  tender"  and  "bills  of  credit"  were  regarded  as 
such.  The  Legislature  of  this  state  as  early  as  1704,  and 
frequently  afterwards,  prior  to  the  revolutionary  war,  issu- 
ed bills  of  credit,  without  making  them  a  legal  tender. 
Nor  were  the  bills  issued  by  Congress  made  such  by  their 
resolutions.  On  the  contrary^  the  articles  of  confedera- 
tion under  which  they  acted,  gave  them  no  power  to  make 
a  legal  tender.  And  so  perfectly  was  this  understood, 
that  it  appears,  when  it  was  thought  necessary  to  adopt 
some  measure  to  arrest  the  progress  of  depreciation,  a  re- 
solution was  passed,  declaring  that  they  ought  to  be  so  re- 
garded, and  denouncing  at  the  same  time  all  who  should 
not  receive  them  as  gold  and  silver.  When  it  was  found 
that  a  paper  denunciation,  although  aided  by  a  strong  pat- 
riotic feeling,  was  not  sufficient  to  resist  a  moral  necessity, 
they  recommended  to  the  states  to  make  congressional 
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bills  of  credit  a  legal  tender,  which  was  accordingly  dcne. 
About  the  same  time,  the  bills  issued    by  the  states  were 
also  made  a  legal  tender.     But  prior  to  this,  the  paper  mo- 
ney both  of  the  States  and  Congress  were  called,   and  so 
denominated  iti  their  acts  and  resolutions  "  bills  of  credit." 
Independantly  of  the  certain  import  of  these  words  in  the 
resolutions  of  Congress  and  the  different  acts  of  the  Legis- 
lature, from  which  no  doubt  they  were  taken  by  the  fra- 
mers  of  the  constitution,  it  would  be  impossible  to  adopt 
the  construction  contended  for,  without  making  the  pro- 
hibition entirely  nugatory.     For  the  words  which  imme- 
diately follow  tlie  prohibition,  are  '^  no  state  shall  make 
any  thing  but  gold  and  silver  a  legal  tender."     If  no  state 
can  make  anything  but  gold  and  silver  a  legal  tender,  bills 
of  credit  could  not  be  emitted  as  a  legal  tender,  even  were 
the  Words  "  bills  of  credit"  entirely  expunged.     It  cannot 
be  contended  that  they  have  no  meaning,  and  if  they  have 
any^  they  must  import  something  else  than  bills  which  are 
a  legal  lender.     The  constitution,  in  prohibiting  the  states 
from  coining  money ;  emitting  bills  of  credit,  and  making 
anything  but  gold  and  silver  coin  a  tender  in  payment  of 
debts,  after  having  given  to  Congress  the  power  to  coin 
money  and  regulate  the  value  thereof,  and  of  foreigi^  coin^ 
(the  last  of  which  powers  is  necessarily  exclusive,)   evi« 
dently  intends  to  place  beyond  the  control  of  the  states, 
the  currency  of  the  nation.     The  effects  of  a  base  currefn* 
cy  were  well  known  to  its  framers,  and  they  could  not 
have  been  ignorant  of  the  great  inconvenience  that  must 
result  froth  having  as  many  different  currencies  as  there 
were  states.     Give  however  to  the  states  the  power  of 
Emitting  bills  on  their  own  credit,  ev^en  though  they  be  not 
a  legal  tender,  and  the  currency  of  the  country  must  be  re» 
ly  much  under  their  control.     It  is,  then,  not  only  in  con- 
formity to  the  import  of  the  words  as  used  in  the  resolutions 
of  Congress  and  the  Acts  of  the  Legislature,  but  to  the 
plmn  meaning  and  spirit  of  the  constitution,  that  bills  of 
credit  should  not  be  understood  to  imply  a  legal  tender. 
Having  shewn  that  bills  of  credit,  within  the  meaning 
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pf  the  constitution,  are  such  bills  as  were  emitted  by  Con- 
gress and  the  different  states,  anterior  to  the  adoption  of 
the  constitution,  and  that  such  were  issued  exclusively  up- 
0n  the  credit  of  Congress  and  the  states, — the  next  ques- 
tion to  be  considered  is, — are  the  notes  issued  by  the  Bank 
of  the  State  of  South  Carolina  such  bills? 

It  appears  from  the  charter  of  the  Bank,  that  its  capital 
was  furnished  exclusively  by  the  state.  Thait  the  presi- 
dent and  directors  'who  manage  its  concerns,  are  all  ap- 
pointed by  the  state.  Its  capital  consisted  of  stock  of  the 
United  States,  owned  by  the  state,  which  has  been  conver* 
ted  into  money ;  stock  which  the  state  owned  in  the  dif- 
ferent banks  of  this  city,  and  which  had  also  been  convert- 
ed into  money ;  the  bonds  due  to  the  Paper  Medium  Loan 
Office,  a  large  proportion  of  which  has  been  paid ;  and  balan- 
ces which  were  i|i  the  treasury  at  different  periods,  since 
its  establishment.  In  all,  equal  to  iS  1,100,000.  This 
capital  appears  to  be  as  real  and  substantial  as  that  of  any 
other  bank.  It  is  authorized,  like  other  banks  to  issue 
notes  payable  to  bearer,  and  redeemable  in  gold  and  silver 
on  demand.  The  capital  is  pledged  for  the  payment  of 
these  notes ;  and  the  president  and  directors  can  be  sued  in 
die  same  manner,  and  with  as  much  facility  as  those  of 
other  institutions.  It  differs  in  no  respect  from  the  other 
banks,  but  in  being  owned  by  the  state,  and  being  more 
restricted  in  its  issue  of  paper.  As  in  some  of  the  other 
banks,  the  stockholders  are  responsible  in  th^  event  of  in- 
solvency. A  clause  in  the  charter  provides  for  the  pay- 
.mentof  such  drafts  as  may  be  drawn  by  the  treasurer  of 
the  state.  The  amount  of  notes  issued  depends^  within 
the  limits  prescribed  by  the  charter,  upon»the  discretion  of 
the  president  and  directors,  and  their  discretion  must  be 
governed  by  tlie  ability  of  the  bank,  on  the  one  hand,  and 
thedeRiand  ibr  loans,  on  the  other.  In  this  respect,  they 
differ  widely  from  the  bills  emitted  by  Congress  and  the 
States. -*-They  are  redeemable  on  demand,  in  gold  and  sil- 
ver, and  if  net  paid,  according  to  their  tenor,  the  president 
f  nd  directors  ar^  liable  to  an  action  at  law  to  the  holder. 
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In  these  respects  they  differ  still  more  from  the  revolution- 
.  ary  currency.     A  note  of  this  bank  is  an  order  drawn  by 
the  president  and  directors  on  the  cashier,  to  pay  the  bear- 
er the  amount  of  the  note,  out  of  the  monies  provided  for 
that  purpose  by  the  state.     This  does  not  differ  from  the 
orders  which  have  been  drawn  annually,  ever  since '  the 
adoption  of  the  constitution,  by  the  presidents  of  the  se- 
nate, and  speakers  of  the  house  of  representatives  on  the 
treasurers,  for  the  pay  of  the  members  of  the  Legislature; 
or  from  the  orders  drawn  by  the  clerks  of  courts  for  jurors, 
or  of  the  treasurer  for  the  payment  of  the  different  officers 
of  the  government  on  a   bank,  in  which,  the  funds  of  the 
state  may  for  convenience,  have  been  deposited.     It  is 
true,  these  orders  differ  from  bank  notes  in  form,  but  not 
in  substance.     So  little  do  they  differ  in  form,  that  it  could 
be  attended  with  no  bad  consequences  to  give  to  both  the 
same  form.     Both  are  bills  of  credit  drawn  on  a  particular 
fund.     Bank  notes  are  bills  drawn  on  the  creditof  the  cap- 
ital of  the  bank,  vested  in  tlie  president  and  directors  a^ 
trustees  for  that  purpose,  and  which  cannot  morally  or  le- 
gally be  diverted  to  any  other  purpose,  not  even  by  the 
state.     The  clause  in  the  charter  pledging,  over  and  above 
the  capital,  the  faith  of  the  state,  in  case  of  insolvency,  for 
the  redemption  of  the  notes,  cannot  vary  the  character  of  the 
bill,  which  is  substantially  an  order  on  the  capital  or  fund 
pledged.     The  faith  of  the  state  is  equally  pledged  for  the 
redemption  of  the  orders  of  the  president  and  speaker  and 
treasurer.     Nor  can  the  clause  requiring  the  bank  to  pay 
such  drafts  as  may  be  directed  by  the  Legislature,  alter  the 
character  of  the  bills.     This  when  taken  in  connection  with 
the  other  clauses  of  the  act,  implies  no  more  than  an  occa- 
sional accommodation  to  the  Legislature,  which  is  usually 
done  by  all  banks  to  their  best  customers.  But  this  very  pro- 
vision shews  how  independent  of  their  control,  their  L^s- 
lature  intended  to  make  the  institution.     As  a  note  of  the 
Bank  of  the  State,  is  a  bill  drawn  on  the  credit  of  a  particu- 
lar fund,  set  apart  for  that  purpose,  it  is  not  a  bill  of  credit^ 
within  the  meaning  of  the  constitution. 
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The  consideration  of  the  third  question  has  become  un- 
important to  this  case.  Although  I  entertain  no  doubts  on 
this  question^  and  regard  it  as  immaterial  to  the  defence, 
whether  the  notes  of  the  bank  be  bills  of  credit  or  not,  with- 
in the  meaning  of  the  constitution,  yet  as  some  doubts  are 
entertained  by  one  of  the  members  of  the  bench,  the  efiect 
probably  of  its  unimportance  in  this  case,  the  opinion  of 
the  court  will  not  now  be  expressed  on  this  point. 

The  motion  in  arrest  of  judgment,  as  well  as  that  for  a  new 
trial,  must  be  dismissed. 

Justices  Notty  Coicock^  Bay^  Richardson^  Johnson 
and  Ganity  concurred. 

Clarke^  Elliott  Sind  Holmes^  for  the  motioi^. 
J^etigrUy  Att'y.  (Sen.  4jontra, 


Thomas  Cochran  v*.  The  Hon.  Wm.  Johnson. 

^Vhen  a  person  einplo3rs  a  vendue  master  to  sell  property,  at  a  particu- 
lar per  centage  commission,  the  vendue  master  is  not  entitled  to  a 
per  centage  upon  a  bid  not  complied  with.    The  object  of  the  ven^ 
'  dor  is  not  accomplished,  nor  the  duties  of  the  vendue  master  per- 
Ibnnedy  until  the  conditions  of  the  sale  arc  complied  with. 

THIS  was  an  action  brought  to  recover  five  per  cent, 
commi^ions  on  the  sale  of  several  lots  of  land.  The  de- 
fendant, as  executor  of  his  father,  wished  to  sell  property 
to  a  considerable  amount  in  the  city  of  Charleston.  He 
agreed  to  allow  the  plaintiff,  who  was  a  vendue  master, 
twelve  and  a  half  per  cent,  on  so  much  as  he  should  sell. 
Several  lots  were  accordingly  3old  at  different  periods,  and 
the  purchase  money  was  received  by  the  plaintiff.  On 
the  24th  June,  1818,  other  lots  were  offered  for  sale,  and 
knocked  off  to  Mr.  L.  at  the  price  of  jll  1,740  ;  the  pur- 
chaser refused  to  comply  with  the  conditions  of  the  sale, 
and  the  property  was  advertised  under  the  vendue  act  t9 
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be  re-eold  at  the  risk  of  the  first  purchaser.  Before  the. 
re-sale  was  effected,  the  plaintiff  paid  the  defendant  the 
jsums  which  he  had  received  for  the  lots  actually  sold,  de^ 
ducting  therefrom  not  only  twelve  and  a  half  per  eent. 
^^mmissions  on  the  property  so  sold,  but  the  same  com- 
missions on  $  11,740,  the  sum  at  which  the  last  mention- 
ed lets  bad  been  knocked  off  to  Mr.  L.  After  this,  the 
property  was  advertised  and  re-sold,  and  brought  $  9,000 ; 
«the  purchase  money  was  paid  or  settled  for  with  the  de- 
fendant himself.  As  the  act  directs,  the  vendue  master 
commenced  an  action  against  Mr.  L.  for  the  loss  and  ex- 
penses sustained  by  his  declining  to  comply  with  the  con- 
ditions of  the  first  sale,  and  for  commissions.  In  the  pro- 
gress of  this  suit,  it  appeared  that  either  Mr.  L.  was  insol- 
vent, or  so  difficult  of  access,  that  the  plaintiff  had  little 
hope  of  recovering  any  thing  from  him ;  he  therefore  re- 
sorted to  the  defendant,  and  demanded  five  per  cent,  more 
as  die  commissions  he  was  entitled  to  on  the  second  sale. 
The  defendant  refused  to  comply  with  this,  averring  that 
the  plaintiff  had  already  retained  more  than  he  was  entitled 
to ;  vJz.  twelve  and  a  half  per  cent,  on  8 11,740,  when  he 
ought  to  have  retained  only  twelve  and  a  half  per  cent,  on 
Jl  9,000.  This  action  was  accordingly  brought  for  the 
five  per  cent,  commissions  on  yS9,Q00,  to  which  defend- 
ant pleaded  in  discount  jld7  7-100,  already  overpaid. 

In  conformity  with  the  charge  of  the  court,  the  jury 
found  for  the  defendant,  allowing  him  his  discount. 

A  motion  was  now  submitted  for  a  new  trial,  on  th^ 
ground  that  the  court  misdirected  the  jury  on  the  law, 

Mr.  Justice  Huger  delivered  the  opinion  of  the  court : 
The  contract  between  the  parties  was,  that  the  plaintiff 
should  sell,  and  for  so  doing,  the  defendant  should  pay 
twelve  and  a  half  per  cent,  on  what  was  obtained  for  the 
property ;  the  object  of  a  vendor  is  not  accomplished,  nor 
the  duties  of  the  vendue  master  performed,  until  the  con- 
ditions of  the  sale  are  complied  with.  The  defendant  has 
only  received  jS  9,000  through  the  agency  of  the  plaintiff^ 
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he  is  therefore  entitled,  according  to  their  contract,  only 
to  twelve  and  a  half  per  cent,  on  $  9,000.  Should  he  re-« 
cover  the  difference  between  89,000  and  11,740,  the  first* 
bid  from  Mr.  L.  the  plaintiff  may  then  be  entitled  to 
twelve  and  a  half  per  cent,  on  that  difference ;  but  assur- 
edly the  defendant  ought  not  to  pay  five  per  cent  com- 
missions on  |1 9,000,  because  the  plaintiff  has  procured  for 
the  property  a  purchaser  who  will  not  or  cannot  comply 
with  the  conditions.  How  has  the  defendant  been  bene- 
fitted by  that  sale  ?  So  far  from  deriving  any  benefit  from 
it,  he  was  very  much  delayed  in  the  attainment  of  his  ob- 
ject. It  is  tjiie  the  vendue  master  was  put  to  additional 
trouble,  but  this  was  not  the  fault  of  the  defendant ;  when 
a  specific  sum  is  to  be  paid  for  the  performance  of  a  speci- 
fied work,  as  building  a  house,  or  making  a  coat,  the  build- 
er or  tailor  cannot  say  after  the  work  be  done,  you  must 
pay  more,  for  it  has  cost  me  more  labour  than  I  expected. 
.  So  in  this  case,  the  plaintiff  was  to'  procure  for  the  defend- 
ant, the  value  of  the  lots  in  money,  or  the  price  at  which 
they  would  sell  at  vendue,  for  which  he  agreed  to  receive 
two  and  a  half  per  cent,  more  the  plaintiff  is  not  entitled  to^ 
and  the  discount  was  properly  allowed. 

The  motion  must  therefore  be  dismissed. 

Justices  Colcockj  Gantt,  Richardson  and  Johnson^ 
concurred. 

Desaussurtj  for  the  motion. 

Simons^  contra. 


Manniko  Belcher  and  Wife  ads.  The  CoMMisstoirEBs 
OF  THE  Orphan  House  of  Charleston. 

Where  ptrties  tfe  left  free  to  conttact  or  not,  and  do  contracty  they  u« 
floppoaedto  do  m>  in  reference  to  the  existing  kws  in  relation  to  the 
flubject  matter  of  the  contract,  and  the  law  itself  becomes  a  part  of 
the  contiact :  otherwise  if  the  act  be  manifestly  repugnant  to  the 
^nstitutioD. 


•1- 
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A  partycan  by  express  stipulation  dispense  witli  the  trial  by  juiy. 
Two  justices  under  the  act  of  1740,  after  hearing*  a  case  between  mas* 
ter  and  apprentice,  may  discharge  the  apprentice. 

ELIZA  SMITH,  an  infant  orphan,  was  bound  appren- 
tice to  JVIrs.  BelckeVy  by  the  commissionei's,  in  the  mode 
prescribed  by  the  act  of  assembly.  Some  time  after,  the 
commissioners  conceiving  that  they  had  just  cause  of  com- 
plaint, applied,  as  directed  by  the  act  of  1740,  (see  1  Bre- 
vardy  21 J  sec.  7,^  to  two  justices  of  the  peace  for  Charles- 
ton district,  who,  after  having  heard  the  parties,  directed 
*  and  ordered  that  the  said  apprentice  should  be  discharged 
from  her  apprenticeship.  Mr,  Belcher  and  his  wife  being 
dissatisfied  with  this  order,  made  an  application,  as  direct- 
ed by  the  act,  to  one  of  the  circuit  Judges  to  have  that  or- 
der reversed,  who,  after  having  heard  the  case  de  novo, 
affirmed  the  order  of  the  Justices ;  and  a  motion  was  now 
made  to  reverse  this  order,  and  to  set  aside  the  whole  pro- 
ceedings, on  the  ground  tliat  the  mode  of  trial  prescribed 
by  tlie  act,  which  was  pursued  in  this  case,  is  repugnant  to 
the  constitution  of  the  state,  and  therefore  void. 

Mr.  Justice  Johnson  delivered  the  opinion  of  the  court ; 

The  arguments  in  support  of  the  motion  are  deduced 
from  the  2d  and  6th  sections  of  the  9th  article  of  the  con- 
stitution, and  assume  the  position  that  the  appellants  were 
entitled  to  the  right  of  a  trial  hy  jury.  I  apprehend,  how- 
ever, that  it  is  not  necessary  to  the  determination  of  the 
prcsent  question  to  enter  into  an  exposition  of  them.  It 
will  not  be  denied,  that  when  parties  are  left  free  to  con- 
tract or  not,  and  do  contract,  they  are  supposed  to  do  so, 
in  reference  to  the  existing  laws  in  relation  to  the  subject 
matter  of  the  contract,  and  the  law  itself  becomes  a  part  of 
tlie  contract.  Nor  will  it  be  denied  that  the  parties  can, 
.  by  express  stipulations,  dispense  with  the  deservedly- 
much  esteemed  trial  by  jury,  as  for  instance,  by  a  refer- 
ence to  arbitration.  Let  us  apply  these  rules  to  the  pre- 
sent case.     It  is  from  the  act  of  1740,  that  the  parties  in 
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this  case  derived  their  power  to  contract  about  the  mattet^ 
in  dispute.  It  points  but  who  may  be  bound  apprentice^ 
ahd  who  may  bind,  and  who  tdke  one.  It  prescribes  the 
form  of  the  indenture^  and  creates  the  tribunal  resorted 
to  in  this  case,  and  invests  it  with  full  powers  to  deter- 
taine  all  matters  iii  dispute  between  them.  /  Not^,  Accord- 
ing to  the  rules  laid  down,  the  parties  are  supposed  to  as- 
tent  to  the  terms  which  the  act  prescribes ;  and  they  are 
as  much  bound  by  it  as  if  every  article  and  clause  had  been 
incorporated  in  the  indenture,  and  their  assent  expressed  ; 
and  if  th^  general  rule  be  good,  surely  it  applies  with  much 
greater  force  to  cases  where^the  parties,  as  in  this  case,  de- 
rive their  power  to  contract  wholly  from  the  law  itself ; 
and  when  any  condition,  inconsistent  with,  or  repugnant 
to  the  law,  would  be  wholly  void.^  I  am  s^ware  that  this 
principle  might  be  carried  so  far  as  to  give  effect  to  laws^ 
oontrary  to,  and  subversive  of,  the  constitution  ^  but  its 
application  appears  to  me  to  be  limited  by  marked  distinc- 
tions. If,  for  instance,  an  act  be  fnanifestly  repugnant  to 
the  constitution,  the  parties  are  not  supposed  to  contract 
in  reference  to  the  act,  but  in  reference  to  the  oonstitution, 
as  the  paramount  law.  And  so  long  as  it  is  confined  in 
its  application  to  legitimate  subjects  of  l^slation,  no  mis- 
chief can  result  from  it :  and  there  can  be  no  question 
that  the  act  under  consideration  is  of  this  character^  In-^ 
deed,  the  counsel  for  the  motion,  has,  with  his  usual  can- 
iour,  admitted  that  the  motion  Is  founded  rather  on  the 
Ti^ws  and  l¥ishes  of  his  client,  tiian  his  own  judgment. — ' 
lliis  mode  of  proceeding  is  consecrated  by  a  usage  of 
eighty  yearn. 

The  motion  is  refused. 

Justices  Colcocif  Notty  JRicAardson,  Gantt  knd  Hugef^ 
concurred* 

Clarke^  for  t3be  motion. 
tiamiUan  and  Petigru,  (ontra* 
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McGrath  k  Jqnes  ads.  A.  Isaacs^  survivor  of  B.  H. 

LOBTON  &  Cq. 

A  war  puts  ^  end  to  all  executory  contracts  between  the  citizens  of 
tjie  bellig-erent  nations,    faj 

Wien  the  Uw  has  beei)  solemnl}'  settled  by  the  court,  if  it  were  possi- 
ble that  a  thousand  verdicts  could  be  given  against  the  decision  they 
would  still  be  wrong*,  and  the  court  must  eitlier  adhere  to  its  opinioa 
or  sufTer  the  juries  of  the  country  to  become  the  expositors  of  the  law. 

J^s  a  general  rule,  this  court  will  not  hear  a  question  which  has  not  been 
made  in  the  court  below,  but  many  exceptions  to  it  have  been  {flow- 
ed ;  and  where  the  jur}'  found  tlu'ee  verdicts  against  tlie  opinion  of 
this  court,  a  nonsuit  was  granted,  though  not  moved  for  below. 

TRIED  before  Mr.  Justice  Johnson^  at  Charleston, 
May  Term,  1821. 

Mr.  Justice  Johnson  delivered  tlie  opinion  of  the 
court  : 

The  court  ha^ve  already  granted  two  new  trials  in  this 
case,  and  the  jury  have  found  a  third  veixiict  against  the 
defendants,  which,  according  to  the  view  taken  by  the 
court,  is  directly  contrary  to  the  known  and  established 
rules  of  law,  and  this  is  a  third  application  to  the  court,  in 
behalf  of  the  defendants,  to  be  relieved  from  tliis  verdict. 
And  the  motion  is  in  the  first  instance  for  a  non  suit,  and 
in  the  event  of  that  motion  being  refused,  for  a  third  new 
trial. 

So  far  as  relates  to  the  facts  of  the  case,  it  will  be  suffi- 
cient to  remark,  that  although  there  was  some  additional 
evidence,  and  perhaps  stronger,  adduced  on  this  trial,  as 
to  the  moral  obligation  of  the  parties,  yet,  so  lar  as  they 
concerned  their  legal  rights,  they  are  precisely  the  same 
as  those  reported  in  1  Nott  4*  McCord,  563.  It  will 
therefore  only  be  necessary  to  give  a  brief  summary  of 
those  on  which  the  opinion  of  the  court  turns,  and  that  too 
only  with  a  view  to  state  the  question  with  precision. — 
The  act  of  Congress  prohibiting  an  intercourse  between 
this  country  and  England,  usually  called  the  non-inter^* 
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course  act,  was  passed  on  the  2d  December,  1809,  and  the 
restrictions  imposed  by  it  were  removed  by  the  proclama- 
tion of  the  President,  issued  under  the  authority  of  the 
act  on  the  2d  of  November,  1810 ;  and  on  the  10th  of  De- 
cember following,  the  pls^intiffs,  residing  in  Charlestdn^ 
gave  an  order  to  the  defendants  to  ship  certain  wares  for 
them  from  Liverpool,  on  which  the  defendants  consented 
to  act.  On  the  2d  of  February,  1811,  and  before  the  wares 
were  shipped,  the  non-intercourse  was  revived  and  conti- 
nued in  operation  until  the  declaration  of  war  in  June> 
1812.  The  wares.were  not  shipped  until  the  17th  July 
following,  and  the  Anna^  in  which  they  were  shipped^ 
was  captured  by  a  privateer  and  carried  into  Savannah  for 
condemnation  in  August  or  September  following ;  so  that 
the  shipment  and  capture  were  both  during  a  state  of  war 
between  the  two  countries.  The  act  of  2d  January,  1813^ 
remitting  all  penalties  and  forfeitures  between  3d  June 
and  15th  September,  1812,  followed,  and  on  thq  defend* 
ants  interposing  their  claim,  the  wares  were  restored  to 
them.  They  appropriated  them  to  their  own  use,  and 
made  a  great  profit  on  the  sale.  It  is  acceded  rather  on 
the  authority  of  the  case,  than  on  the  general  doctrine^ 
that  the  contract  entered  into  by  the  defendants  was  bind* 
ing  on  them  ;  but  on  reviewing  that  decision,  it  seoms  to 
me  that  the  decision  of  the  court  on  the  question  arising 
under  the  statute  of  frauds,  was  rather  an  eflbrt  to  get  it 
out  of  the  way,  and  to  come  at  the  principal  question  in 
dispute ;  and  with  this  accession,  the  only  question  now 
to  be  decided  is,  whether  the  war  absolved  the  defendants 
from  the  obligation  which  this  contract  imposed  ?  As  au^ 
thority  on  thb  point,  it  would  be  wanting  respect  to  the 
court  not  to  regard  the  two  decisions  which  have  been  al- 
ready mkde  on  this  very  question,  and  in  this  very  case, 
as  conclusive ;  and  I  think  I  may  safely  add  that  there  is 
not  a  dittum  opposed  to  it  in  all  the  books,  and  the  ques- 
tipn  now  is,  whether  the  court  will  adhere  to  that  opin- 
ion. Great  respect  is  certainly  due  to  the  verdict  of  a  ju* 
ry,  ajQi4  they  v^ill  always  be  supported,  unless  they  are  op- 


M  ChftrlestoB,  iSSS, 

posed  to  some  well  known  rule  of  law.  When  tfie  fiieti 
are  uncertain,  or  their  interpretation  doubtful,  it  ought  to 
be  conclusive ;  but  in  this  case,  the  facts,  out  of  which  the 
question  grows,  are  of  die  plaintiffs  own  shewing :  they 
all  depend  on  written  documents,  about  the  construction 
of  which  there  is  no  dispute,  and  the  law  i^plicable  to 
them  has  been  solemnly  settled  by  the  court:  and  if  it 
were  possible  that  a  thousand  Terdicts  could  be  given, 
they  would  still  be  wrong,  and  the  court  must  either  ad* 
here  to  its  opinion  or  suffer  the  juries  of  the  country  to  be»' 
come  the  expositors  of  the  law,  and  the  court  can  have  no 
hesitation  in  adopting  the  first  of  these  alternatives.  It 
becomes  a  question  then,  whether  the  court  will  send  the 
case  back  for  a  new  trial,  or  grant  the  defendants  motioa 
for  a  non  suit  ? 

I  have  before  remarked,  that  the  facts  out  of  which  thia 
question  arises,  were  developed  by  the  evidence  adduced 
on  the  part  of  the  plaintiff,  and  the  conclusion  deduced 
from  them  is,  that  he  cannot  recover,  and  the  only  possi* 
ble  objection  to  granting  the  non  suit  is,  that  it  was  not 
moved  for  in  the  court  below.  As  a  general  rule,  this 
court  will,  not  hear  a  question  which  has  not  been  made  in 
the  court  below,  but  many  exceptions  to  it  have  been  al*- 
lowed.  One  instance  has  occurred  during  the  present 
term,  in  the  case  of  the  State  vs.  Billisy  and  my  senior 
brethren  inform  me,  that  the  instances  in  civil  as  well  as 
criminal  cases,  have  been  frequent,  and  particularly  appli* 
cations  for  non  suits,  where  it  was  evident  that  the  whole 
case  was  before  the  court;  as  for  instance,  where  the  case 
depended  on  the  construction  of  a  written  document,  and 
if  there  is  any  case  which  would  justify  a  dep^ture  from 
the  rule,  this  does.  It  has  been  tlunee  times  tried,  and  it 
would  be  doing  injustice  to  the  plaintifib  to  conclude  that 
he  had  kept  back  any  fact  calculated  to  secure  his  recover 
ry,  and  it  is  seen  that  he  cannot  recover;  in  mercy 
therefore  to  the  community,  who  have  been  harrassed 
with  such  repeated  trials  of  this  case,  in  mercy  to  the 
plaioUff  himself^  ^nd  to  save  him  the  vaatiqii  aiid  ^xpene^ 
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of  what  is  likely  to  prove  an  endless  and  hopeless  scene 
of  litigation,  I  think  the  motion  for  a  non  suit  ought  to  be 
granted,  and  this  is  the  opinion  of  the  court. 
Justices  Colcoeky  Nott  and  Huger^  concurred. 

Oantif  Justice : 

This  being  a  contract  between  two  citizens  of  the  Uni- 
ted States,  I  do  not  think  it  was  done  away  or  impaired  by 
any  act  of  the  general  government.  The  respective  rights 
of  the  parties  renudned  to  them,  and  with  this  view  of  the 
law,  on  the  trial  of  the  case,  at  first,  I  instructed  the  jury 
accordingly,  who  found  for  the  plaintiff.  But  the  law  ari* 
•ing  from  the  facts  adduced  in  evidence  having  received  a 
different  interpretation  from  the  Constitutional  Court,  and 
from  the  report  of  the  presiding  judge  on  the  last  trial,  that 
the  evidence  is  substantially  the  same,  I  can  see  no  bene* 
£t  which  can  result  to  the  plaintiff  by  prosecuting  his  suit 
further,  as  it  is  not  competent  for  the  jury  to  find  against 
what  has  been  decided  to  be  the  established  law.  For 
which  reason  alone,  I  am  induced  to  concur  in  th(s  present 
judgment  of  the  court  for  a  non  suit,  and  which  baa  be^ 
often  ruled  under  similar  circumstances, 

Cog€hU  and  Hayne,  for  the  motion. 
Hunt  and  Prioleau,  contra. 

C^^J    1  N9tt  8(  McCord,  570,  ft. 


II.    U    .   -M 


William  McElmotljb  vs.  I^svt  Flounce. 

A  defendant  con^cted  of  rendering  a  fidse  schedule  under  the  piiflon 
bounds  &ct»  is  excluded  fifom  all  benefit  under  that  act,  and  the  insol- 
Tent  debtors  act,  in  oyiy  cm#. 

THE  defendant  was  arrested  on  a  bail  writ  at  the  suit  of 
the  plaintiff,  and  applied  to  Mr.  Justice  Bajf^  atChambers, 
tp  be  diaabarged  under  the  prpyisionsof  the  act  of  assem- 
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bly  of  1788,  usually  called  the  prison  bounds  act.  The 
plaintiff  resisted  this  application  on  the  ground,  that  the 
defendant  was  excluded  from  the  benefit  of  that  act,  in  con- 
sequence of  having  been  previously  convicted  in  the  City 
Court  of  rendering  a  false  schedule  on  an  application  for 
the  benefit  of  this  act  at  the  suit  of  another  plaintiff,  and 
produced  as  evidence  of  the  fact,  the  proceedings  of  the 
court  in  that  case.  The  presiding  judge  was  of  opinion, 
and  so  decided,  that  he  was  not  precluded  from  the  benefit 
of  the  act  in  any  case,  except  the  particular  case,  in  which 
he  had  been  so  convicted,  and  therefore  allowed  thedefen* 
dant  to  take  the  benefit  of  his  application.  And  a  motion 
Was  now  made  to  reverse  that  decision  on  the  same  ground* 

Mr.  Justice  Johnson  delivered  the  opinion  of  the  court : 
The  clause  of  the  act,  out  of  which  this  question  arises 
is  in  the  following  words  :  "  any  person  who  shall  deliver 
in  a  false  schedule  of  his  effects,  shall  suffer  the  penalties  of 
wilful  perjury,  shaill  be  liable  to  be  arrested  again  for  the 
action  or  execution  on  which  he  was  discharged,  and  for- 
ever be  disabled  to  take  any  benefit  from  this  act,  and  from 
the  act  for  the  more  effectual  relief  of  insolvent  debtors," 
&c.  The  terms  are  so  general  and  comprehensive,  that  I 
cannot,  by  the  utmost  stretch  kA  liberality,  give  them  a 
construction  confining  the  disability  imposed  to  the  par- 
ticular case  in  which  the  party  was  convicted.  It  must  be 
recollected,  that  the  schedule  is  rendered  on  oath,  amf  the 
penalties  and  disabilities  imposed  on  the  party  who  makes 
a  false  one,  are  doubtless  intended  to  operate  as  a  punish- 
ment on  the  offender,  and  furnish  good  reasons  why  the 
construction  contended  for,  in  opposition  to  the  motion, 
ought  not  to  prevail,  even  if  the  terms  were  more  equivo- 
cal. The  construction  appears  to  me  so  palpable,  that  a 
repetition  of  the  words  of  the  act  would  constitute  the  best 
commentary.     The  motion  is  granted. 

Justices  Colcoct,  Nott,  Richardson  and   Gantty  con- 
curred. 

Dunkinj  for  the  motion. 
WhitBy  contra^ 
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David  Fembi^e  vs.  Henry  Clifford. 

The  statute  of  11  Geo.  2,  although  not  binding  upon  ua  as  a  statute  law^ 
has  been  adopted  in  practice  in  tliis  state,  and  as  a  usage,  has  become 
obligatory  on  us.    C^-J 

A  tcire  faciaa  on  a  replevin  bond  can  not  be  resorted  to,  unless  a  writ 
pro  retomo  kahenda  be  issued  and  returned  eUngcUa, 

TRIED  before  Mr.  Justice  Richardson^  at  a  special 
court  held  in  Charleston^  July,  1820. 

The  plaintiff  levied  a  distress  on  the  goods  of  his  tenant 
James  D,  Oogan  (or  rent  in  arrear.  Cogan  replevied 
the  p^oods  and  entered  into  the  usual  bond  to  the  sheriff 
with  the  present  defendant  as  one  of  his  securities  or  pledg- 
es. Cogan  abandoned  his  action  of  replevin,  but  at  what 
precise  stage  of  the  proceedings  or  at  what  time,  was  ren- 
dered uncertain,  as  the  record  was  said  to  have  been  lost ; 
and  this  was  a  sci.fa.  on  the  replevin  bond  issued  long  af- 
ter the  abandonment  of  the  action  of  replevin,  but  th« 
plaintiff  had  never  obtained  or  entered  any  judgment  or 
instituted  any  other  proceeding  against  CogaUj  and  the 
only  question  necessary  to  the  decision  of  the  case,  was, 
whether  the  plaintiff  could  proceed  by  sci./a,  under  these 
circumstances.  The  court  below  had  ordered  a  nonsuit^ 
and  this  was  a  motion  to  set  it  aside. 

Mr.  Justice  Johnson  delivered  the  opinion  of  the  court : 
The  statute  of  11  Oeo.  2,  although  not  binding  upon  usr 
AS  a  statute  law,  has  been  adopted  in  practice  in  this  state, 
and  as  a  usage,  has  become  obligatory  on  us.  This  statute 
provides  that  the  avowant  in  replevin  may,  if  the  condition 
Ojf  thie  b/ond  be  broken,  take  an  assignment  of  it,  and  brings 
debt ;  and  I  am.  ii]^cline4  to  think,  though  not  necessary  to 
ihi»  paae,  that  sufik  aa  action  might  be  siipported  at  any- 
time after  the  plaintiff  in  replevin  abandoned  his  action.-— 
The  proceeding  by  sci.  fa.  on  the  replevin  bond,  is  how- 
ever fettered  by  Qther  rules.     It  cannot  be  resorted  to,  un- 
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less  a  writ  pro  retamo  habendo  be  issued  and  returned  hy 
the  sheriff  ehngata  or  eloigned,  fl  Sellon^s  Prac.  Tit^ 
Beptevin,  sec.  4^  13.J  So  far  as  authority  is  hecessary, 
this  is  conclusive,  and  reasoning  on  the  subject  would  lead 
to  the  same  result.  The  proceeding  by  sci.  fa.  is  not  ait 
Anginal  proceeding,  and  is  only  applicable  to  cases  whert 
it  is  necessary,  as  in  this  case,  and  in  cases  of  bail  generally « 
to  make  additional  parties,  or  to  carry  into  effect  thejudg* 
ment  of  the  court,  as  in  set.  fa.  on  judgments,  and  pre- 
supposes that  the  party  is  concluded  by  a  prior  proceed- 
ing :  or  in  other  words,  it  is  a  continuation  of  some  other 
proceeding.  Now  in  this  case,  the  connectidn  between 
the  act.  fa.  and  the  original  writ  of  replevin,  is  wholly 
broken  off  by  the  absence  of  the  intermediate  pleadings, 
and  their  relation  to^  and  connection  with,  eaoh  other^ 
cannot  be  traced  through  the  record* 

The  motion  is  dismissed. 

Justices  Coleockf  Nottj  Richanhouy  Crontt  ^  Huger, 
concurred* 

Cogdell,  for  the  motion. 
Clarke,  contra.' 

Ca,J    Vide  Gty  CwmeU  Charleiton  v.  Price.    1  JkPCtrtrd  Bep,  ^. 

R4 
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Thb  State,  at  the  relation  of  Captain  Martin- 
PALiB  of  the  Charleston  Neck  Rangers,  va.  J.  H. 
Stevens  and  William  Evans,  Collectors  of  Mili* 
tia  Fines,  &c. 

All  Mditia  fines  when  collected,  are  to  be  paid  over  into  the  hanik  of 
the  paymaster  of  the  Hegiment  to  vhidi  the  delinqueift  mi^  belong". 

Cases  ofa  nfllitaiy  nature^  aie  yety  properly  of  Militaiy  cogrtixsiioe,  and 
ongiitto  be  mbnuttcd  to«  and  determined  by  the  Military  tribunals 
only «  and  the  Court  of  Common  Pleaa  ought  not  to  austain  any  eof^ 
vizance  of  them»unleaa  where  the  Court  MartuOs  «zceed  their  jun*< 
dictioa* 


* 
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MOTION  for  a  prohibition  to  restrain  the  defendants 
from  paying  over  to  the  paymaster  of  the  16th  regi- 
ment, the  amount  of  militia  fines  in  their  hands. 

In  support  of  this  motion  it  was  contended,  that  all  fines 
imposed  by  a  company  court  martial,  ought  to  be  paid  over 
and  be  subject  to  the  disposal  of  the  captain  of  each  com- 
pany,  to  be  by  him  appropriated  to  the.  purposes  of  said 
company  in  the  purchase  of  arms,  drums,  colours  and  other 
articles  necessary  for  military  purposes.  And  that  all 
fines  imposed  by  a  regimental  court  martial,  should  be  paid 
over  to  the  commander  of  the  corps,  or  regimental  pay- 
masteit  for  the  use  of  the  regiment  generally  and  its  con- 
tingent expenses.  That  all  offences  committed  by  non 
commissioned  officers  and  privates,  were  to  be  tried,  and 
fines  inflicted  by  the  majority  of  the  commissioned  officers 
of  the  company  to  which  they  belonged,  or  in  which  they 
were  enrolled  ;  (48  section  of  militia  act  of  1794.)  That 
all  officers  from  the  major-generals  down  tb  ensigns,  were 
to  be  tried  by  officers  of  different  grades,  agreeably  to  their 
rank,  and  the  fines  imposed  by  the  different  courts  martial 
on  such  officers,  it  was  admitted,  ought  to  be  ()aid  over  to 
the  commanding  officers  of  the  different  corps,  or  pay- 
masters appointed  to  receive  the  same  for  the  use  of  the 
different  militia  regiments.  (Sections  49-50,  2  JSre- 
vard  54.) 

These  were  the  principal  grounds  relied  on  in  the  course 
of  the  argument  for  the  prohibition.  And  the  relator  in 
his  su^estion,  states,  in  addition  to  the  legal  grounds  ur^ed 
by  his  counsel,  that  fines  to  a  considerable  amount  have 
been  inflicted  upon  the  members  of  the  said  company  of 
Charleston  Neck  Rangers,  for  default-  of  duty,  as  well  at 
r^imental  as  at  company  parades;  and  that  the  said  fines 
have  been  collected  by  the  present  and  former  collector  of 
the  16th  regiment,  commanded  by  Col.  Cross j  and  are 
ready  to  be  paid  over  to  his  order  and  agreeably  to  his  di- 
rections, in  derogation  of,  and  contrary  to  his  right  as  cap- 
tain of  said  company,  to  whom  the  same  ought  by  law  to 
be  paid  for  the  use  of  bis  said  company^  unless  restrained 
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by  the  writ  of  prohibition  directed  to  the  said  collectorg;* 
The  relator  also  stated  in  his  suggestion,  that  the  practice 
hitherto  had  prevailed  for  some  years  past,  to  pay  over 
such  fines  to  the  cc^lonel  or  commanding  officer  of  the  said 
16th  regiment,  but  avers  that  the  practice  is  contrary  to 
law  J  therefore  prays  for  the  writ  of  prohibition. 

In  qpposition,  it  was  stated  that  courts  martial  were  held 
on  ordinary  occasions  for  defaults  on  the  non-commission- 
ed officers  and  privates  of  a  company,  for  not  attending  on 
parade  duty  at  the  usual  and  customary  musters  of  the  dif* 
ferent  companies  of  the  regiment,  and  upon  extraordinary 
occasions  for  not  attending  on  battalion  or  regiihental  pa- 
tades,  pursuant  to  order  from  a  superior  officer  for  that 
purpose.  That  the  colonels  or  commanders  of  regiments 
had  not,  and  did  not  claim  the  fines  inflicted  by  company 
courts  martial  for  defaults  of  the  non-commissioned  officers 
and  men  at  ordinary  musters  ;  but  permitted  the  captains 
to  receive  themTfor  the  use  of  their  respective  companies. 
It  was  contended  that  all  fines  for  neglects  or  omissions  of 
duty  inflicted  on  tlie  non-commissioned  officers  and  pri* 
vates  of  the  different  companies  in  the  regiment  by  compa- 
ny courts  martial  for  breaclies  of  duty  at  brigade,  or  regi- 
mental parades  in  pursuance  of  orders  from  tlie  comman- 
ders of  regiments  or  other  superior  officer,  should  and 
ought  to  be  paid  over  to  tlie  colonels  of  said  regiments,  or 
to  the  pay-masters  appointed  by  them  for  that  purpose,  for 
the  use  of  the  regiment  generally,  and  not  to  be  appropri- 
ated to  any  one  company  in  exclusion  of  all  the  others, 
and 'that  this  had  been  the  practice  ever  since  the  niilitia 
act  43f  1794  passed,  and  since  the  16th  regiment  was  or- 
ganized, a  period  of  more  than  27  years,  and  that  this  was 
the  first  time  that  the  right  or  practice  was  ever  called  ia 
question.  It  was  further  stated  in  opposition  to  the  motion, 
that  the  expenses  of  a  regiment  for  contingencies  were  ve- 
ry considerable  for  arms,  accoutrements,  colours,  drums, 
masic  and  other  indispensable  articles  ;  and  that  the  gen- 
eral good  of  the  whole  ought  to  be  considered  and  first  at- 
tended to,  r^tlier  than  particular  companies.     That  all  the 
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eiKpenses  of  the  regiment  were  paid  by  the  regimental  pay- 
master out  of  the  regimental  fund  arising  from  these  fineS; 
and  had  been  so  ever  since  the  first  establishment  of  the  re-' 
giment,  and  that  the  16th  regiment  was  now  considerably 
in  debt  for  contingencies^  which  must  be  paid  by  the  offi* 
cers,  out  of  their  pockets,  if  the  fines  in  question  were  di- 
verted to  other  purposes,  than  towards  payment  of  the  re- 
gimental debts.  These  were  the  principal  grounds  oo 
which  the  motion  was  opposed. 

Mr.  Jutice  Bay  delivered  the  opinion  ofthe  court. 

I  have,  since  the  argument,  given  the  subject  the  best 
consideration  I  could,  and  have  looked  into  the  different 
militia  acts,  in  order  to  find  out  the  true  intent  and  mean- 
ing of  the  Legislature  in  regard  to  the  appropriation  of  thef 
different  fines  imposed  by  those  acts  ;  and  after  the  most 
attentive  and  diligent  research,  I  am  sorry  to  say,  that 
there  is  a  great  deal  of  obscurity  and  some  contradiction  in 
thediflerent  clauses  respecting  such  appropriation.  The 
first  clause  relied  upon  in  favour  of  the  motion,  was  the 
45th  clause  ofthe  act  of  1794,  which  declares  that  "all 
fines  which  shall  be  imposed  in  any  regiment,  corp^,  com* 
pany  or  troop,  shall  be  paid  into  the  hands  ofthe  pay-mas- 
ter or  person  acting  as  such,  of  such  regiment,  corps,  com- 
pany or  troop,  and  be  paid  and  appropriated  by  warrant 
under  the  hands  of  a  major  part  of  the  field  officers,  or  com- 
manding ofiicer  of  the  corps,  or  captain,  or  commanding 
officer  ofthe  company,  as  the  case  may  be,  for  the  purpose 
of  providing  colours,  drums,  bugles,  fifes  and  trumpets  for 
fheir  respective  battalions,  corps,  companies  and  troeps, 
&c.  &c.''  Now  according  to  this  clause,  there  are  three 
classes  of  pay-masters  to  whom  these  fines  are  to  be  paid, 

1st.  Into  the  hands  of  pay-masters  of  regiments. 

2nd.  To  pay-masters  of  companies. 

3rd.  To  pay-masters  of  troops. 

It  is  impossible  that  all  the  fines  can  be  paid  to  all  three 
of  those  pay-masters ;  for  if  they  are  paid  into  the  hands 
of  the  pay-masters  of  regiments,  they  cannot  be  paid  t^ 
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the  other*  two  classes  of  pay-masters  of  companies  and 
troops  ;  and  so  in  like  manner,  if  they  are  paid  into  the 
hands  of  eitlier  of  the  other  two  pay-masters,  nothing  can 
be  paid  to  the  regimental  pay-master,  the  companies  will 
get  the  whole.  Hence,  the  evident  obscurity  and  appa- 
rent contradiction  in  the  clause  itself,  in  making  the  same 
thing  payable  to  three  distinct  classes  of  men  for  the  same 
purposes.  And  this  appears  to  me  to  have  given  rise  to 
the  ingenious  construction  given  by  the  counsel  in  the  ar- 
gument in  favor  of  this  motion,  in  order  to  give  some  l^ind 
of  consistency  to  the  clause  in  question,  viz :  That  all  fines 
inflicted  by  company  courts  martial  for  all  defaults  or 
neglects  committed  by  the  non-commissioned  officers  and 
privates  of  every  description,  should  be  paid  over  to  th^ 
pay-masters  of  the  companies  or  troops  in  which  they 
were  committed ;  and  all  fines  inflicted  on  commissioned 
officers  of  every  grade,  should  be  paid  into  the  hands  of 
the  regimental  pay-masters  for  the  use  of  the  regiments  ; 
thus  making  an  evident  distinction  between  the  fines  aris- 
ing from  the  default  and  neglect  of  the  commissioned  offi- 
cers of  the  regiment,  and  those  arising  from  the  default^ 
and  neglects  of  the  non-commissioned  officers  and  privates^ 
which,  no  doubt,  wpuld  make  a  prodigious  difierence  in 
the  aggregate  amount  in  the  course  of  a  year.  The  clause, 
however,  in  the  act,  is  perfectly  silent  as  to  this  separation 
and  division  of  fines  inflicted  by  regimental  and  company 
courts  martial.  It  does  not  say  that  there  shall  be  any  dis- 
tinction between  the  fines  inflicted  by  regimental  and 
company  courts  martial,  that  one  class  of  fines  shall  be 
paid  over  to  a  regimental  pay-master,  and  another  class 
paid  over  to  the  pay-masters  of  companies  or  troops  (which 
includes  those  of  every  kind  or  degree)  in  any  regiment^ 
company,  corps  or  troop,  shall,  in  the  first  place,  be  paid 
over  to  the  pay-master  of  the  regiment,  and  then  to  the 
pay-masters  of  the  companies  and  troops,  as  the  case  may 
be,  &c.  &c.  There  is  no  separation  or  division  in  the  act ; 
the  whole  or  none  must  be  paid  to  one  or  other  of  the  pay- 
masters mentioned  in  the  clause.     Now,  the  grea^  quea« 


\ 


January  Term.  87 

tion  in  this  case  is,  to  which  of  them  are  these  fines  to  be 
paid  ?  And  I  candidly  confess,  that  I  find  great  difBculty 
in  giving  a  direct  and  positive  answer  to  the  ques^on.  I( 
I  were  a  Legislator,  and  was  asked  the  question,  to  which 
of  them  ought  these  funds  to  be  paid  over,  I  should  not 
hesitate  a  n(u>ment  in  saying,  that  the  good  and  prosperity 
of  the  whole  corps  or  regiment  ought  to  be  prefered  to  the 
a^randizement  of  any  one  company  before  or  over  ano- 
ther, but  that  the  whole  ought  to  be  put  upon  the  same 
footing  to  make  one  efficient  complete  corps  or  regiment } 
and  that  all  the  funds  in  the  regiment  ought  to  be  appro- 
priated to  that  general  purpose.  My  judipial  functions, 
however,  preclude  me  from  giving  any  such  answer  to  a 
question  of  a  legislative  nature  in  the  present  instance,  and 
I  find  myself  greatly  relieved  from  the  embarrassment  un- 
der which  I  laboured  in  answering  the  above  question,  by 
resorting,  in  the  present  instance,  to  military  usage  as  the 
best  solution  and  exposition  I  can  give  to  the  point  now 
before  me  ;  for  it  came  out  in  the  argument  against  the 
motion,  that  it  had  been  the  uaage  and  practice  ever  since 
the  year  1794,  when  the  act  passed  and  the  ^6th  regi- 
ment was  organized,  to  pay  over  these  fines  into  tlie  hands 
of  the  regimental  pay-master  only,  for  the  use  of  the  said 
regiment,  and  this  was  admitted  to  be  a  fact  by  the  coun- 
sel for  this  motion.  Here  then  is  a  military  usage  for 
27  years,  a  period  more  than  long  enough  to  establish  a 
prescriptive  right,  and  give  to  a  custom,  the  force  of  law, 
for  20  years  will  establish  a  prescriptive  right :  and  this 
construction  was  given  by  military  officers,  who  ought  to 
be  the  best  judges  of  military  law,  soon  after  the  act  passe4 
and  came  into  operation ;  and  it  has  uniformly  been  ac- 
quiesced in  throughout  the  state  of  South-Carolina  to  the 
present  day ;  and  this  is  the  first  tin^  it  ever  was  called  in 
question.  In  looking  further  into  the  militia  laws  of  th^ 
state,  I  find  that  this  construction,  given  by  the  officers  of 
the  raiment  soon  after  its  organization,  was  sanctioned 
^y  Legislative  authority  in  the  year  1813,  nineteen  years 
after  the  act  of  1794  had  gone  into  operation.     For  it  it^ 
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expressly  declared  in  the  11th  clause  of  the  act  of  1813, 
amending  the  militia  laws  of  the  state,  ^<  that  all  fines  coK 
lected  as  iS^ve,  shall  be  pxid  into  the  hands  of  the  pay- 
master of  the  ret^iment  to  which  the  delinquents  shall  re" 
spectively  belong."  There  is  no  doubt  or  obscurity  in . 
this  clause,  which  was  an  amendment  of  all  former  militia 
acts  then  in  force,  and  it  is  the  last  law  upon  the  subject. 
This  act,  therefore,  in  my  opinion,  ought  to  have  a  gov=- 
erning  influence  over  all  the  regiments  in  the  state,  as  it 
removes  all  the  doubts  and  obscurities  respecting  fines,  in 
Sill  the  previous  acts,  and  is  in  exact  conformity  to  the  mili- 
tary usage  above  mentioned.  I  am  therefore  of  opinion, 
after  a  full  consideration  of  this  case,  that  the  motion  for 
the  prohibition  should  be  rejected,  and  that  the  collector 
of  the  fines  should  pay  the  amount  into  the  hands  of  the 
pay-master  of  the  16th  regiment,  for  the  use  of  the  same. 
The  Judges,  after  the  report  of  the  foregoing  case,  were 
unanimously  of  opinion  there  were  no  grounds  for  the 
prohibition,  and  that  the  motion  was  very  properly  dis- 
charged. They  were  further  of  opinion  that  these  kinds 
of  cases  of  a  military  nature  were  very  properly  of  milita- 
ry cognizance,  and  ought  like  all  others  of  the  like  nature 
to  be  submitted  to,  and  determined  by,  the  military  tribu- 
nals only,  and  that  the  Court  of  Common  Pleas  ought  not 
to  sustain  any  cognizance  of  them,  unless  in  cases  where 
the  courts  martial  step  out  of  their  jurisdiction  and  take 
cognizance  of  cases  which  are  not  within  the  meaning  and 
purview  of  our  militia  acts. 

Justices  Colcocky  Notty  Hugery  Gantty  Richardsark' 
and  Johnsouj  concurred. 

DeSaussure^  for  the  motion. 
Petigruj  contra.    • 
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A  horse  sent  to  a  lire^  stable,  tp  be  fed  and  taken  care  of,  is  not  liap- 

ble  to  be  distrained  for  rent. 


Mr.  Justice  Bat/  delivered  the  opinion  of  the  court. 

THE  point  submitted  to  me  by  the  pleadings  in  this 
ease  is,  whether  a  horse  sent  to  a  public  livery  stable,  to 
be  fed  and  taken  care  of,  is  liable  to  distress  for  rent  in 
arrear,  due  from  a  tenant  to  his  landlord  ? 

Formerly  all  goods  and  chattels  of  every  kind,  found 
upon  the  premises,  were  liable  to  be  distrained  for  rent  in 
arrear,  whether  in  fact  they  belonged  to  the  tenant  or  a 
stranger.  This  authority,  allowed  by  law  to  a  landlord 
to  be  his  own  avenger,  or  of  administering  redress  to  him- 
self, is  the  relict  of  the  old  feudal  system,  and  became  ex . 
tremely  oppressive  to  the  community  at  large,  as  no  man's 
property  was  safe  from  the  all-grasping  power  of  landhol- 
ders. The  property  of  strangers  travelling  through  a 
country,  calling  for  hospitality,  or  neighbours  visiting,  or 
holding  a  friendly  intercourse  with  each  other,  or  their 
cattle  straying,  or  accidentally  found  on  the  premises  in 
possession  of  another,  were  all  liable  to  be  distrained  for 
rent,  although  they  had  never  made  any  contract  with  th^ 
owner  of  the  soil,  or  even  knew  that  any  rent  was  due 
from  the  tenant  for  the  use  of  the  lands  he  occupied.  By 
means  whereof,  one  man's  property  was  taken  away  from 
him  forcibly,  and  without  his  consent,  to  pay  the  debt  of 
a  third  person,  to  whom  he  was  never  under  any  obliga- 
tion, which  is  clearly  inconsistent  with  every  idea  of  jus- 
tice, and  that  security  of  property  which  every  citizen 
ought  to  enjoy  in  a  free  country.  I  am  very  much  dis- 
posed to  think  that  this  whole  system  of  distress  for  rent 
was  unapplicable  to  the  circumstances  originally  of  the 
British  colonies,  where  the  ancient  feudal  system  was  ut- 
terly unknown,  and  nothing  but  eolonial  dependence  could 
ever  have  permitted  it  to  gain  a  footing  in  America  in 
subservience  to  British  policy ;  accordingly  some  of  th^ 
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colonies^  particularly  Connecticut,  (and  I  am  informed 
Rhode  Island)  never  permitted  this  law  of  distress  for  rent 
to  be  introduced;  C2  Swift ^  89,  [a.^)  Every  thing  in 
that  state  depends  upon  contract,  by  which  alone  a  man 
ought  to  be  made  liable  for  debt,  and  his  goods  subjected 
to  seizure  and  sale.  And  it  may  one  day,  and  that  per- 
haps not  a  very  distant  day,  become  a  question  well  wor- 
thy of  the  attention  of  the  Legislature  of  this  state,  whe- 
ther they  will  not  abolish  it  in  South-Carolina,  and  place 
the  contract  for  rent  on  the  same  footing  with  all  other 
contracts  between  men ;  in  which  one  man,  whatever  his 
landed  estate  may  be,  will  not  be  permitted  to  take  the 
law  into  his  own  hands,  and  be  his  own  minister  of  jus- 
tice, by  taking  the  property  of  an  innocent  man  for  the 
debt  due  from  his  tenant,  although  found  upon  the  premi-^ 
ses  demised. 

In  England,  it  is  true,  that  in  process  of  time,  the  ri» 
gour  of  this  ancient  policy  of  the  feudal  right  in  this  in- 
stance, has  been  released,  and  a  variety  of  exceptions  were 
made  from  this  law  of  distress,  and  exemptions  established 
from  this  unjust  and  unreasonable  power  of  landlords  ;  as  a 
horse  standing  in  a  smith's  shop  to  be  shod,  or  in  a  stable 
of  a  common  inn,  or  cloth  at  a  tailor's  house,  or  corn  sent 
to  a  mill  or  to  market,  which  are  all  supposed  in  common 
presumption,  not  to  belong  to  the  tenant  or  occupier  of  the 
house ;  and  many  other  things  of  the  like  nature.  And  so, 
if  a  man  ride  a  horse  to  the'  house  of  another,  and  is  there 
taken  sick,  which  occasions  him  to  tarry  a  few  days,  his 
horse  cannot  be  distrained  by  a  landlord  ;  so  also,  if  a 
clothier  carries  wool  to  spin,  neither  the  horse  nor  the 
yarn  is  liable  to  distress.  All  these,  and  many  exemp- 
tions have  been  made  from  necessity  and  public  utility  to 
the  community,  as  also  for  the  benefit  of  trade  and  com- 
merce, which  are  to  be  found  in  the  books.  But  it  is  said 
that  a  public  livery  stable  does  not  form  one  of  these 
exceptions.  To  this,  I  answer,  if  things  are  privileged 
from  distress  on  the  score  of  necessity,  utility  and  public 
convenience,  as  above  enumerated,  it  appears  to  me  that 
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livery  stables,  are  of  as  great  public  convenience  and  utili- 
ty as  public  inns,  and  come  equally  within  the  sound  pol- 
icy and  reason  of  the  law,  and  theretore  ought  to  be  placed 
upon  the  same  footing  as  public  inns,  and  although  of  more 
recent  establishment  than  public  inns,  are  yet  like  new 
trades ;  they  are  under  the  same  protection  as  old  ones  of 
the  same  kind.  The  true  foundation  of  all  the  exemptions 
from  this  rigorous  law  of  distress,  is  the  detriment,  the 
common-weal  would  suffer,  if  such  things  should  be  liable 
to  distress  under  all  such  pressing  circumstances.  It  is  al- 
most unnecessary  to  add,  that  the  circumstances  and  situa- 
tion of  Carolina,  call  loudly  for  such  an  exemption  ;  for  it 
is  well  known,  and  notorious,  that  almost  the  whole  of  the 
citizens  of  the  state,  are  obliged  occasionally  to  resort  from 
the  country  to  this  great,  and  only  mart  and  sea  port  to 
transact  their  commercial  concerns  and  other  business,  es- 
sentially necessary  to  their  interests  ;  and  that  numerous 
strangers  and  travellers  are  constantly  passing  and  repass- 
ing through  Charleston,  to  and  from  other  parts  of  the 
union,  so  that  the  public  inns  could  not  accommodate  the 
one  twentieth  part  of  them.  Hence  the  absolute  necessi- 
ty for  these  public  establishments  for  the  care  of  horses 
and  carriages,  while  our  citizens  and  strangers  are  com- 
fortably lodged  and  accommodated  at  private  lodgings  and 
boarding  houses,  during  their  stay  in  the  city.  To  ex- 
pose, therefore,  such  a  mass  of  valuable  property  to  the 
grasp  of  insatiable  landlords,  would  ruin  and  destroy  those 
valuable  establishments  of  livery  stables  in  every  part  of 
the  town,  or  render  them  so  dangjsrous  and  uncertain,  that 
no  prudent  man  would  make  himself  liable  to  such  a  ha- 
zard. The  public  inconvenience,  therefore,  would  be  be- 
yond all  calculation.  I  am  aware  of  the  case  of  Frances 
Sf  fVyatt,  {3  Burr.  1504,)  where  all  the  law  for  and 
against  this  exemption  is  brought  forward,  and  even  in  that 
case,  it  was  a  matter  of  so  much  doubt  among  the  judges^ 
that  after  two  learned  arguments,  they  ordered  a  third. 
in  I  Blacks.  Rep.  485,  it  is  however  said,  that  judgment 
was  afterwards  given  for  the  defendant  upon  the  ground  of 
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its  being  part  of  the  premises  demised,  which  distinguish-* 
es  it  from  the  case  of  goods  sent  to  be  manufactured,  and 
the  other  exceptions  out  of  the  rule  ;  so  that  in  fact,  the 
whole  ground  seems  to  have  been  changed  by  the  nature 
of  the  judgment*  But  that  case  is  very  distinguishable 
from  the  one  under  consideration*  That  was  a  case  where 
a  coach  had  been  placed  in  a  house  hired  from  a  livery  sta- 
ble keeper,  and  the  owner  of  the  coach  might  have  been 
considered  as  an  under-tenant,  and  therefore  his  goods  ac- 
cording to  the  law  of  distress,  became  liable  for  the  rent, 
Bnd  on  Adit  diccouni  Lord  Mansfield  said,  judgment  was 
given,  as  it  was  part  of  th6  profits  of  the  premises,  i.  e.  the 
rent  for  the  use  of  it.  The  present  case,  however,  is  one 
where  a  traveller  or  a  gentleman  from  the  country,  sent 
his  horse  to  be  fed  and  taken  care  of  at  a  public  livery  stable, 
as  at  a  common  inn,  during  his  stay  in  town,  and  therefore, 
in  my  opinion  cannot  be  likened  to  the  case  of  a  man  hir- 
ing the  use  of  a  coach  house  ;  for  which  reason,  according 
to  the  best  of  my  judgment,  it  ought  to  be  placed  upon  the 
same  footing,  exactly,  as  a  common  inn,  as  they  both  come 
within  the  same  reason  of  the  law.  If  any  former  case 
had  ever  been  determined  in. this  state  upon  the  subject, 
I  should  have  found  myself  bound  by  it ;  but  as  no  such 
ease  has  ever  been  adjudged  within  my  knowledge,  I  think 
myself  at  liberty  to  make  such  a  decision  as  will  best  an- 
swer the  ends  of  justice  at  this  day  in  South-Carolina,  and 
best  suit  the  situation  and  circumstances  of  the  country  ia 
point  of  utility  and  public  convenience.  Upon  the  whole, 
therefore,  my  opinion  is,  that  judgment  should  be  entered 
for  the  plaintiff  in  demurrer. 

Justices  Colcocky  Nottj  Huger^  Johnaon,  Ganttj  and 
JRichardson,  concurred. 

Kingf  for  the  motion. 
Orimkey  contra. 

fa,  J    In  N.  Jeney,  no  goods  and  eluittles  found  on  the  premises  ana 
liable  for  rent»  but  such  as  belongs  to  the  tenant— f'GrilErVt  (7.  S.  Xoia 
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%  title  A*.  J^ney^  p.  1305, 1306.  J  So  in  Virguiia,  do.  do.  364* 
In  Ohio,  there  is  no  htwto  distrain  for  rent ;  but  see  as  to  all  the  differ* 
'  ent  states,  the  above  ver3r  useful  and  praiseworthy  work  of  Judge  Orif- 
JUh.  It  is  published  in  numbers,  at  Burlington,  N.  Jersey,  and  should  be 
in  the  office  of  all  such  gentlemen  as  are  disposed  to  hare  a  succinct 
juidcoirect  view  of  the  systems  of  law  and  jurisprudence  in  the  seyeraJi 
states.  B«- 


-^^ 


Thomas  Toi^man  vs,  Jaj^ss  Thompson. 

Tlie  City  Court  of  Charleston  has  no  jurisdiction  of  cases  in  attachment^ 

• 

MOTION  to  reverse  an  order  of  the  City  Recorder,  ia 
a  case  under  the  attachment  law.     January  Term^  IS22, 

This  case  was  briefly  as  follows  : — ^^  An  application 
was  made  to  the  Clerk  of  the  City  Court  of  CharlestoQ,  to 
sign  a  writ  of  attachment  against  the  defendant;  who^  it 
was  alledged;  was  out  of  the  state,  and  a  bond  w^  offered 
in  the  usual  form.  But  he  refused  to  issue  it,  on  the  ground 
that  the  City  Court  had  no  j'urisdiction  under  the  attach- 
ment law  of  the  state.  Upon  this  refusal  of  the  clerk,  a 
rule  was  obtained  against  him  to  shew  cause  before  th^ 
Recorder,  why  he  refused  to  sign  th^  writ ;  and  on  th^ 
return  of  the  rule,  he  shewed  for  cause,  *^  that  the  City 
Court  of  Charleston  had  no  power  or  cognizance  of  cases 
by  attachment,"  which  was  sustained  by  the  Recorder  as 
good  cause ;  and  the  rule  was  discharged  against  the  clerk 
accordingly.  This  was  therefore  a  motion  to  set  aside 
the  decision  of  the  Recorder  as  against  law. 

The  ground  taken  by  Mr.  Clarke^  the  counsel,  jin  sup- 
port of  the  motion,  was,  ^^  that  the  act  of  1818,  enlarging 
the  power  of  the  City  Court  in  civil  cases,  gave  that  court 
jurisdiction  of  all  incidental  powers  and  authorities  to  cai*^ 
ry  the  attachment  act  into  complete  execution  ;  and  relied 
upon  4  DalL  1 1 ,  where  the  jurisdiction  of  the  United 
States  was  determined  to  have  cognizance  of  cases^  whert 
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the  defendants  were  out  of  the  United  States,  though  not 
given  by  act  of  Conj^rcss  ;  also,  upon  the  custom  of  Lon- 
don, in  favour  of  the  attachment. 

Mr.  Grimke  aojainst  the  motion,  contended  that  the 
process  by  attachment  was  unknown  to  the  common  law ; 
it  was  a  part  of  the  civil  law :  that  the  custom  of  London 
was  local  in  its  nature,  and  never  could  be  construed  to 
extend  further  than  that  city,  in  favour  of  its  commerce. 
It  never  was  a  part  of  the  common  law  of  the  kingdom  of 
Great-Britain,  in  general,  and  consequently  it  never  was 
extended  to  South-Carolina  as  a  part  of  the  common  law 
intended  for  this  country,  when  the  common  law  was  de- 
clared to  be  of  force  here.  That  being  the  case  therefore, 
every  thing  under  the  attachment  system  in  this  country 
depended  upon  the  terms  of  our  local  act  only,  *  passed  in 
the  year  1744. 

Mr.  Justice  Bay  delivered  the  opinion  of  the  court: 
I  have  considered  this  case,  and  am  fully  of  opinion  that 
there  are  no  grounds  for  reversing  or  setting  aside  the 
opinion  of  the  Recorder  in  the  City  Court.  The  act  of 
ISOl  ascertains  and  establishes  the  jurisdiction  of  the  In- 
ferior Court  of  Charleston. 

1st.  Against  all  ofTenccs  against  the  by-laws  of  the  city, 
"  and  on  all  contracts  expressed  or  implied  to  the  amount 
of  one  hundred  dollars,  with  a  proviso j  that  the  jurisdic- 
tion shall  extend  only  to  persons  resident  within  the  limits 
of  the  city,  and  those  who  have  been  in  it  for  4  months," 
&.C.  From  this  act  it  is  evident  to  my  mind  that  no  fur- 
ther jurisdiction  was  intended  to  be  given  to  the  City 
Court  of  Charleston,  and  those  residing  within  it  for  the 
space  of  4  months,  than  the  recovery  of  money  on  con- 
tracts, express  or  implied,  and  on  contracts  arising  with- 
in the  city,  or  between  foreigners  within  the  same.  The 
act  of  1818,  enlarging  the  jurisdiction  of  the  City  Court, 
declares  that  it  shall  have  concurrent  jurisdiction  with  the 
Court  of  General  Sessions  and  Common  Pleas,  in  all  cases 
of  misdemeanour,  assault  and  battery,  arising  within  the 
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city  ;  also,  all  eases  of  trover,  detijiue,  replevin  and  tres- 
pass, and  in  civil  cases,  to  the  amount  of  j^  500.  This  lat- 
ter act  therefore  only  adds  to  the  jurisdiction  of  the  City 
Court,  cases  of  misdemeanour,  assault  and  battery,  and 
cases  of  trover,  detinue  and  repleyin,  and  in  other  civil  ca- 
ses, to  the  amount  of  $  500.  Not  one  word  is  said  about 
the  proceeding  by  the  process  of  attachment  in  either  of 
these  acts.  But  it  has  been  argued  that  the  attachment^ 
being  in  nature  of  a  civil  case,  it  is  implied  in  the  general 
powers  given  to  tlie  City  Court,  and  ought  to  be  presum- 
ed to  have  been  given  to  the  City  Court.  To  this  I  an- 
swer, that  it  is  a  w'ell  known  rule  of  law,  that  when  a  new 
jurisdiction  is  created  by  act  of  parliament,  nothing  shall 
be  presumed  to  be  included  within  it,  but  what  is  special- 
ly given ;  all  presumed  powers  are  absolutely  excluded, 
unless  it  be  those  which  are  naturally  attached  to,  and  are 
necessarily  connected  with,  the  special  powers  given,  and 

w 

without  which,  those  powers  could  not  be  carried  into  ex- 
ecution. From  which  it  appears  to  me,  as  the  attachment 
act  and  its  various  proceedings  were  never  given  by  any 
of  the  above  acts,  or  annexed  to  the  jurisdiction  of  the  Ci- 
ty Court,  it  never  had  any  cognizance  of  it,  or  of  any  of 
its  clauses.  Besides,  it  must  be  recollected  that  the  pro- 
ceeding by  attachment  was  never  authorized  by  the  com- 
mon law.  It  was  of  civil  law  origin  ;  and  although  it  was 
allowed  by  the  custom  of  London  in  favor  of  commerce, 
yet  that  was  a  local  custom,  and  not  the  general  law  of  the 
realm.  And  when  the  common  law  was  extended  to  this 
country,  the  proceeding  by  attachment  formed  no  part  of 
it.  Every  thing  therefore  under  this  system  depends  up- 
on the  local  act  of  South-Carolina,  called  the  attachment 
act ;  the  law  in  question,  and  not  upon  the  common  law, 
or  the  custom  of  London.  Now,  from  a  review  of  this 
act,  and  its  different  clauses,  it  will  appear  abundantly 
evident,  it  never  was  calculated  for,  or  intended  to  be  car- 
ried into  execution  by  an  Inferior  Court,  or  one  of  a  limi- 
ted jurisdiction.  The  preamble  relates  the  inconveniencies 
and  injuries  arising  from  a  defect  of  the  recovery  of  debts 
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due  from  persons  who  are  absent  beyond  seas,  or  whQ 
withdraw  themselves  out  of  the  limits  of  the  then  prov- 
ince, leaving  debts,  goods  and  chattels  behind  them,"  &c. 
The  first  clause  then  authorizes  persons  having  lawful  de* 
mands  against  such  absentees,  &c.  to  petition  the  Chief 
Justice  or  any  one  of  the  Judges  of  the  Court  of  Common 
Pleas  for  a  writ  of  attachment  against  the  goods  and  effects 
of  such  absentees,  who  shall  have  power  to  order  the 
same ;  to  the  provost  marshal  who  shall  have  power  to 
attach  the  same,  and  to  make  a  return  to  that  court,  who 
is  empowered  to  make  all  the  necessary  orders  in  every 
stage  of  the  proceeding.  It  would  be  a  waste  of  time  to 
go  minutely  through  all  the  different  clauses  of  the  act. — 
Suffice  it  to  say,  that  all  the  powers  in  the  act,  and  all  the 
orders  and  proceedings  under  it  are  given  to  the  Court  of 
Common  Pleas,  and  the  different  Judges  in  that  court,  and 
to  them  alone  :  from  whence  I  infer  that  that  court,  and 
that  court  alone,  has  sole  jurisdiction  of  all  cases  under  the 
attachment  act.  I  do  not  presume  to  say  that  the  Legis-> 
lature  could  not  give  jurisdiction  or  power  to  an  Inferior 
court  to  exercise  all  the  requisite  authorities  to  carry  it  in- 
to complete  execution.  Accordingly,  it  will  be  found 
when  Cpunty  Courts  were  established  in  this  state,  and 
inferior  jurisdictions  were  created,  a  great  variety  of  clau- 
ses in  that  act  gave  jurisdiction  over  the  attachment  law, 
and  directed  the  mode  of  proceedings  under  it.  And  so 
in  like  manner  the  Legislature  might  have  given  a  simi- 
lar jurisdiction  to  the  Cit^  Court  of  Charleston.  Perhaps 
at  some  future  day  that  may  be  given,  however  difficult  it 
may  be  to  modify  it  conformably  to  the  principles  of  the 
]|Sresent  act.  But  as  the  law  now  stands,  I  am  clearly  and 
decidedly  of  opinion,  the  City  Court  possesses  irb  powers 
to  carry  that  act  into  execution,  and  that  the  decision  of 
the  Recorder  was  perfectly  correct  and  legal  in  the  present 
case ;  and  this  I  am  authorized  to  say  is  the  unyiinpiouf 
opinion  of  the  court. 
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fusees  Cokocky  Noti,  Richardson  and   Ganti,  con- 
durred. 


Clarke,  for  the  motion. 
OrimkCf  contra. 

Johnson,  Justice^  was  absent  holding  the  Circuit  Court 
when  this  case  was  argued  in  May  last,  and  therefore  gave 
90  opinion* 


JosspH  Clabks  ads.  The  Statb. 

Bmployinp  ft  boat  between  Charleston  and  Sullivan's  Island,  does  not 
constitute  the  person  a  fenyman  within  the  meaning  of  the  exemp- 
tions at  common  law,  or  the  militia  act,  from  militia  duty. 

.A  person  so  running  a  boat,  has  not  the  exclusire  nghts  of  a  fenyman« 
nor  is  he  liable  to  the  same  restrictions. 

THIS  was  an  application  brought  before  Judge  Bay, 
at  Chambers,  for  a  prohibition  to  restrain  the  officer  from 
levying  a  militia  fine. 

Mr.  Justice  Bay  delivered  the  opinion  of  the  court : 

The  first  ground  of  this  application  was,  that  the  appli- 
cant was  the  owner  of  a  boat  which  plied  between  Charles- 
ton and  Sullivan's  Island,  which  constituted  him  a  ferry- 
man. 

2nd.  That  he  had  a  license  as  the  master  of  a  coasting  ves- 
sel, and  was  sometimes  employed  in  that  service. 

With  respect  to  Clarke^s  first  ground,  I  was  of  opinion, 
that  employing  a  boat  between  this  City  and  Sullivan's 
Island,  did  not  constitute  him  a  ferryman  within  the  mean- 
ing of  the  exemption  at  common  law,  or  the  militia  act,  as^ 
there  were  at  least  twenty  persons  who  employed  boats  of 
different  kinds  between  Charleston  and  Sullivan's  Island ; 
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all  of  whom  had  equal  rights,  and  that  twenty  more  might 
employ  boats  in  the  same  business  if  they  thought  proper. 
There  was  nothing  exclusive,  or  which  was  confined  to  a 
single  individual  in  that  kind  of  intercourse ;  it  was  equal- 
ly open  to  all.  Whereas,  a  ferryman  in  the  understand- 
ing of  the  common  law,  and  also  of  the  militia  act,  was 
one  who  had  the  exclusive  riglit  of  transporting  passengers 
over  rivers  or  other  water  courses  for  hire,  at  an  establish- 
ed rate :  And  no  other  person  could  keep  or  employ  a 
boat  to  his  prejudice  either  at  the  same  place,  or  within  a 
limited  distance,  above  or  below  him :  And  he  was  bound, 
at  all  times,  to  be  ready  with  good  boats  and  craft  to  con- 
vey  passengers  backwards  and  forwards,  otherwise  an  ac- 
tion would  lay  against  him.  In  the  present  case,  howe- 
ver, Mr.  Clarke  was  under  no  such  obligation.  It  was 
merely  optional  in  him  to  go  and  carry  what  and  when  he 
pleased.  He  could  not,  therefore,  be  considered  in  law  as 
a  ferryman,  only  as  the  owner  of  a  boat  who  was  employed 
occasionally,  (when  he  pleased,)  in  carrying  passengers 
and  their  baggage  to  and  from  Sullivan's  Island.  And  with 
regard  to  his  being  a  sea-faring  man,  it  was  alleged  that  he 
had  got  a  license  from  the  custom  house  for  commanding  a 
coaster;  but  when,  and  at  what  time,  did  not  appear. 
Nor  did  it  appear  that  he  was  employed  in  that  business  at 
the  time  he  was  summoned  to  do  duty  as  a  militia  man. 
And  the  exemption  by  the  militia  law  extends  only  to  those 
who  are  actually  employed  in  the  sea-faring  business  at 
the  time  of  summons. 

Justices  Cokocky  Gantty  Johnson  and  Richardson^  con- 
curred. 

Crafts  J  for  the  motioB. 
Kennedy y  contra. 


John  Portsous  ads.  Charles  Givens  &  Wife. 

Wliere  a  verdkt  in  debt  was  for  damages  beyond  the  amount  of  dama^ 
^eis  laid  in  the  writ,  the  court  ordered  a  venire  de  mvo^  vadcni  a  rendtti'- 
tu»  was  entered  for  the  surplus. 
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^ttfUr  such  order  of  the  Appeal  Court,  and  before  final  judgment  is 
entered,  a  judge  may,  at  Chambers,  grant  leave  to  the  plaintiiF  to 
amend  his  record  by  increasing  his  damages  from  $10  to  ^1000. 

Formerly  It  seems,  when  the  record  was  once  made  up,  no  amendment 
could  be  permitted  ;  but  now  the  courts  have  become  more  liberal, 
and  when  justice  requires  it,  will  .'Ulow  of  amendments  at  any  time 
while  the  suit  is  depending,  till  judgment  be  given. 

CHARLESTON  Court  of  Appeals,  January,  1822.— 
Motion  to  rescind  the  order  of  a  Judge  at  Chambers  to 
amend  proceedings,  &c. 

This  was  an  action  of  debt  on  a  judgment  against  the 
defendant  as  an  administrator.     The   defendant  did    not 
pXeadplene  adminhtravit  or  phne  admifiistravit prce- 
terj  and  judgment  was  entered  upnr;junst  him  for  $  1980, 
5  cents,  and  a  Ji.  fa.  \vas  taken  out  against  him  on  that 
judgment,  and  returned   rmlla  bona;  upon  which  the 
plaintiff  brought  debt  on  the  judgment,  suggesting  a  de- 
vastavit ;  but  in  the  writ  laid  no  damages,  and  in  the  de- 
claration, laid  only  ten  dollars  dam?ges.     The  jury  in  this 
action  on  the  judgment  found  the  amount  of  the  original 
judgment  gl980,  5  cents,   with  interest  from   the   10th 
May,  1819,  which  greatly  exceeded  the  damages  laid  in 
the  declaration.     On  an  appeal  to  the  Constitutional  Court 
in  May  term  last,  that  court  granted  a  new  trial,  unless 
the  plaintiff  would   release  the  excess  of  damages.     (I 
McCord's  Sep.  379.  J     This  tliey  refused  to  do,  but  ap- 
plied to  Judge  JBoy,  at  Chambers,  for  leave  to  amend  the 
declaration,  by  increasing  the  damages  from  ten,  to  one 
thousand,  dollars.     The  order  was  accordingly  made,  and 
a  rule  was  token  out  at  last  October  term,  to  shew  cause 
Why  the  said  order  should  not  be  set  aside,  which  rule  was 
discharged ;  and  an  appeal  was  now  made  from  the  decision 
of  the  Circuit  Court  below,  why  the  same  should  not  be 
set  aside  on  the  following  grounds,  viz : 
1st.  That  no  damages  were  laid  in  the  writ. 
2d.  Because  there  was  nothing  to  amend  by. 
3dly.  If  the  proceedings  were  amendable,  a  Judge  at 
Chambers  had  no  power  to  order  the  same  in  vacation. 
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Mr.  Justice  Bay  delivered  the  opinion  of  the  court : 
I  have  considered  these  points  as  well  as  the  arguments 
of  counsel  on  both  sides,  and  with  regard  to  the  1st  ground^ 
I  am  of  opinion  it  is  now  too  late  to  take  that  exception, 
as  it  might  have  been  taken  advantage  of  in  pleading  ;  ei- 
ther by  pleading  in  abatement  to  the  writ,  or  by  motion 
to  the  court  to  quash  the  same  for  informality.  But  as  the 
defendants  took  no  such  exceptions,  and  suffered  judgment 
to  go  against  them  by  default,  and  final  judgment  to  be  en- 
tered for  jSl980,  5  cents,  they  are  now  precluded  from 
that  advantage ;  for  the  law  is  clear  that  even  on  a  writ  of 
error  a  man  shall  not  be  permitted  to  assign  for  error  that 
which  he  might  have  pleaded  in  abatement.     Carth.  124, 

1  Bac.  Mr.  19,  same  doctrine  is  laid  down.  In  2  Lord 
Sat/m^d,  853,  in  a  case  upon  a  sci,  fa,  upon  a  judgment, 
it  was  laid  down  by  the  whole  court,  that  where  a  matter 
which  was  pleadable  in  the  original  action  is  not  taken  sed- 
vantage  of  by  pleading,  he  shall  not  avail  himself  of  it  up- 
on a  sci.  fa. ;  for  the  plaintiff  being  admitted  to  be  able  to 
recover  judgment,  he  cannot  be  disabled  from  having  his 
execution  upon  it,  by  matter. precedent  to  the  judgment, 

2  Lord  Rayrn^d,  852,  which  appears  to  me  to  be  directly 
in  point  upon  the  present  case.  So  in  like  manner,  if  a 
feme  covert  bring  an  action  in  her  own  name,  per  attor- 
naiuTTij  and  defendant  plead  in  bar  to  the  action,  he  shall 
never  afterwards  assign  coverture  for  error ;  from  all 
which  I  infer  it  is  too  late  to  take  advantage  of  that  de- 
fect. 

As  to  the  second  ground,  ''  that  there  was  nothing  to 
amend  by,''  I  am  of  opinion  that  there  was  matter  c€  re- 
cord to  amend  the  subsequent  proceedings  by ;  for  ju8g- 
ment  had  been  entered  up  in  the  former  action  for  $  1980, 
5  cents,  which  remained  unsatisfied  ;  so  that  when  the  ac- 
tion was  brought  upon  this  judgment,  it  musrt  have  been 
a  mere  mistake  of  the  attorney  or  person  who  filled  up  the 
writ,  not  to  have  inserted  damages  enough  to  bave  cover- 
ed the  debt  and  damages :  besides,  there  was  an  action  of 
debt  on  record,  for  a  sum  in  numero,  where  the  damages 
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were  merely  nominal^  unless  by  way  of  increase  for  the 
detention  of  the  debt  with  the  costs  ;  and  therefore  it  does 
not  appear  to  me  to  be  so  essential  to  the  justice  of  this 
case^  as  in  an  action  sounding  altogether  in  damages.  But 
admitting  it  to  be  requisite,  as  appears  by  the  order  of  the 
Constitutional  Court  in  may  last,  I  am  of  opinion  it  is  still 
amendable  in  favour  of  the  right  and  justice  of  the  case. — 
This  doctrine  of  amendments  has  latterly  liberalized  the 
proceedings  of  our  courts  exceedingly.     In  order  to  come 
at  the  real  merits  and  justice  of  every  case,  "  formerly, 
as  Mr.  BlcLckstone  says,  in  3d  vol.  407,  the  suitors  were 
much  perplexed  by  writs  of  error,  brought  upon  very 
slight  and  trivial  grounds,  as  misspellings  and  other  mis- 
takes of  clerks  and  the  like,  which  might  be  amended  at 
common  law,  while  the  proceedings  were  in  paper.     But 
when  the  record  was  once  made  up,  it  was  formerly  held 
that  no  amendment  could  be  permitted  ;  but  now  the 
courts  have  become  more  liberal,  and   where  justice  re- 
quires it,  will  allow  of  amendments  at  any  time,  while  the 
suit  is  depending,  'till  judgment  is  given.     And  it  is  to 
be  recollected,  that  the  suit  upon  the  judgment  in  this  case 
is  still  depending,  no  final  judgment  has  yet  been  entered 
upon  it ;  so  that  even  at  common  law  it  is  amendable.-*- 
This  author  pursuing  the  same  subject,  3  Blk.  407,  goes 
on  and  says,  ^'but  when  judgment  is  once  given  and  en- 
rolled, no  amendment  was  admitted  at  any  subsequent 
term  by  the  common  law.    By  the  statutes  of  Jeofails, 
however,  amendments  are  allowed  to  be  made  whenever 
any  slip  or  oversight  is  discovered  in  the  proceedings  at 
any  stage.     These  statutes  are,  as  Mr.  Blackstone  says, 
many  in  number,  (and  they  are  of  force  in  this  country,) 
and  are  too  minute  to  be  taken  notice  of  further  than  by 
referring  to  them ;  by  which  aU  trifling  exceptions  are 
guarded  against  and  corrected,  and  the  proceedings  are 
allowed  to  be  amended  agreeably  to  the  very  right  of  the 
matter.     These  statutes  are  no  less  than  twelve  in  num- 
ber, and  by  them,  seconded  by  the  Judges  of  a  more  libe- 
ral cast^  Mr.  Blackstone  says,  page  411,^  tbat^all  this  un* 
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seemly  degree  of  strickness  has  been  eradicated.  And  in 
2  Cromp.  437,  it  is  said,  that  after  verdict  no  judgment 
shall  be  stayed  or  reversed  for  any  defect  or  fault  in  form 
or  substance  in  any  bill,  writ  original  or  judicial,  for  any 
variance  in  such  writ,  from  the  declaration  or  other  pro- 
ceedings. In  1  fVilL  7,  an  amendment  was  allowed  to 
be  made  to  a  declaration,  by  inserting  '£  8,000  instead  of 
£800.  From  all  these  authorities,  and  the  reasoning  up- 
on tlie  subject,  1  am  of  opinion  that  there  was  matter  suffir 
cient  to  amend  by,  and  tl\at  the  plaintiff  was  well  entitled 
to  his  amendment. 
As  to  the  third  and  last  ground,  "  that  the  order  cannot  be 
made  out  of  court,  in  cliambcrs,"  I  must  observe,  that  it 
should  lie  recollected  our  courts  are  so  mucli  pressed  for 
time,  that  one  fourth  part  of  the  business  can  never  be- 
done  in  term  time.  Hence,  a  great  mas(5  of  business  is 
usually  left  unfinished  at  the  end  of  every  term  ;  not  only 
the  trial  of  issues,  but  a  large  proportion  of  that  kind  of 
business  whicli  is  preparatory  for  ti'ial,  and  unavoidably 
necessary  to  put  a  final  end  to  the  causes  of  suitors  left  un- 
finished at  the  end  of  each  term,  and  which  has  been  par- 
tially transacted  during  the  term.  Hence,  the  necessity 
of  the  Judges  giving  their  aid  in  vacation  to  all  that  class 
of  ca^es  of  every  kind,  which  the  pressing  necessity  of 
justice  may  require  at  chambers  ;  and  a  variety  of  cases 
all  go  to  shew  that  this  has  long  been  the  practice  of  the 
Judges  in  England.  In  2  Burr,  781,  it  appears  tliat  Mr. 
Justice  Den7iison,  in  vacation,  made  an  order  "  that  a  de- 
fendant should^  within  a  given  time,  plead  such  a  plea  as 
he  should  stand  by,''  &c. ;  and  it  was  objected  to,  as  an 
order  which  ought  not  to  have  been  made  by  a  Judge  at 
chambers  ;  but  all  the  court  agreed  in  justifying  the  or- 
der made  by  Mr.  Justice  Dennisoriy  not  only  as  being 
rightly  made  upon  the  circumstances  of  the  case,  but  also 
as  being  such  a  one  as  might  properly  be  made  at  cham- 
bers. In  the  celebrated  case  of  the  King  against  ^iVAre^, 
where  all  the  doctrine  upon  this  point  is  most  fully  and 
ably  argued  ;  where  Lord  Mansfield  ordered  the  infor* 
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mation  to  be  amended  at  chambers ,  by  striking  out  the 
word  "  purport*^  and  inserting  the  word  *' tenor/' it  was 
observed,  in  the  argument  of  the  case,  that  that  was  a 
criminal  proceeding  ;  but  liOrd  Mansfield  sdiys,  in  4  Bur. 
2567,  that  there  never  was  any  distinction  between  crimi- 
nal and  civil  cases.  His  Lordship  then  goes  on  and  says, 
that  as  to  the  amendment  at  chambers,  it  is  most  certainly 
the  practice — "  non  constat y*^  when  it  begun,  but  it  secerns 
to  have  been  since  out  of  mind,  and  the  business  of  the 
court  could  not  be  done  without  it.  It  is  the  most  irksome 
business  of  a  Judge,  but  it  is  greatly  for  the  benefit  of  the 
subject,  and  tends  to  the  advancement  of  justice.  It  arises 
from  the  overflowing  of  the  business  of  the  court,  which 
cannot  all  be  done  in  court,  or  in  term  time.  Mr.  Justice 
^ston  concurred  with  Lord  Mansfield;  he  says,  as  to 
making  the  order  at  chambers,  the  practice  of  the  court 
has  always  been  so  ;  the  business  done  is  become  an  im- 
mense load  upon  the  Judges,  and  is  extremely  trouble- 
some ;  but  it  is  the  practice,  the  custom  of  the  court,  and 
therefore  part  of  the  law  of  the  land.  Mr.  Justice  Willed 
concurred  with  the  other  Judges.  This  authority  I  consi- 
dered as  the  highest  in  the  books  upon  this  last  point  It 
is  relied  upon  by  Tidd.  QS2,  655  ;  by  Tauntonj  44  ;  and 
an  order  at  chambers,  made  in  the  progress  of  a  cause  in 
Carpenter  vs.  Coleman j  in  our, own  court,  Was  af- 
firmed in  the  Constitutional  Court  at  Columbia,  (2  Bay, 
436.^  From  the  best  view  therefore  which  I  can  take  of 
this  case,  I  am  of  opinipn  that  there  are  no  legal  grounds 
to  reverse  or  set  aside  the  order  in  chambers ;  consequent- 
ly, that  the  rule  for  the  motion  should  be  discharged. 

Justices  Nott^  Hugery  Oantt,  Richardson^  and  Joknr 
son,  concurred. 

HaynCy  Atty.  Gen.  for  the  mtion. 
Grimkcy  contra. 
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Mrs.  Harriet  B.  Crafts  vs.  The  Ex*ors  of  William 

Crafts,  deceased. 

A  wife  U  not  entitled  to  dower  of  land  bought  by  the  husband,  and  by 
him  mortgaged  to  the  vendor  for  the  purchase  money. 

THIS  was  an  application  on  the  part  of  Mrs.  Crafts 
for  her  dower  in  certain  wharves  in  Charleston.     It  was 
admitted  that  Mr.  Crafts  had  been  seized  of  the  wharves 
in  question  during  his  intermarriage  with  the  demandant ; 
but  that  they  had  been  mortgaged,  and  that  the  time  of 
redemption  was  past  previous  to  the  marriage.     It  also 
appeared,  that  one  of  the  creditors,  to  whom  a  mortgage 
had  been  given,  was  the  person  of  .whom  Mr.  Crafts  had 
purchased  the  property,  and  that  it  was  immediately  re- 
conveyed  by  way  of  mortgage  for  the  purpose  of  securing 
the  purchase  money :  that  it  was  mortgaged  to  other  cre<« 
ditors  to  secure  other  debts  to  a  greater  amount  than  the 
Talue  of  the  property.     The  act  of  1791,  (\  Faust y  65,  J 
declares,  ^'  that  no  mortgagee  shall  be  entitled  to  maintain 
mny  possessory  action  for  the  real  estate  mortgaged,  even 
after  the  time  allotted  for  the  payment  of  the  money  se- 
cured by  mortgage  is  elapsed,  but  the  mortgagor  shall  sfill 
be  deemed  owner  of  the  land,  and  the  mortgagee  as  own- 
er of  the  money  lent  or  due ;  and  shall  be  entitled  to  reco- 
Ter  satisfaction  for  the  same  out  of  the  land  in  the  manner 
aet  forth  in  the  preceding  clause  of  the  act.     On  the  part 
of  the  demandant,  it  was  contended,  that  as  the  act  declar- 
ed that  the  right  of  the  land  should  still  continue  in  the 
mortgagor,  Mr.  Crafts  was  seized  in  fee  during  the  mar- 
riage and  at  the  time  of  his  death,  and  therefore  his  widow 
was  entitled  to  dower.     The  question  was  submitted  to 
Mr.  Justice  Bay^  who  presided  in  Charleston,  January 
term,  1821.     Being  of  opinion  that  the  widow  was  not 
entitled  to  recover,  be  dismissed  her  petition.     This  was. 
a  motion  to  reverse  that  decision. 
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Mr.  Jastice  Noit  delivered  the  opinion  of  the  court: 

I  do  not  think  it  necessary  to  follow  the  counsel  over 
all  the  grounds  which  they  have  endeavoured  to  lead  us 
in  pursuit  of  the  common  law  doctrine  on  this  subject. — 
It  is  admitted  that  at  the  time  these  mortgages  were  given, 
the  whole  interest  in  the  property,  whether  absolute  or 
contingent,  belonged  to  Mr.  Crofts.  That  interest  he 
vested  in  his  creditors  (the  mortgagees)  subject  to  redemp- 
tion only  by  the  payment  of  the  money.  It  was  not  then 
in  his  power  by  any  contract  which  he  could  make,  or  any 
act  which  be  could  do,  not  even  by  the  contract  of  mar- 
riage as  highly  as  it  is  respected  in  law,  to  impair  the  ob- 
ligation of  the  contract  which  he  had  previously  made, 
nor  lessen  the  security  which  he  had  before  given ;  and 
although  the  right  still  remained  in  him,  it  was  subject  to 
the  incumbrance  which  he  had  created.  The  wife  must 
take  her  dower  as  she  takes  her  husband  cum  onere.  She 
may  come  in  and  redeem  the  property,  and  then,  and  not 
till  then,  is  she  entitled  to  her  dower. 

The  motion  therefore  must  be  refused. 

Justices  Colcockf  Gantt  and  Hnger^  concurred. 

Johnson^  Justice,  dissented. 

Lance,  for  the  motion. 
Toomer^  Hayne,  contra. 


The  State  v9,  S.  &  M.  Allenc. 

The  act  authorizing  the  tax  collector  to  issue  executions  against  per- 
sons who  shall  make  defiiult  in  returning  their  taxable  property  and 
paying  their  taxes  is  not  unconstitutional. 

The  act  of  1820,  which  imposes  a  penalty  of  ten  thousand  dollars  on  any 
person  who  shall  sell  any  lottety  tickets  within  this  state,  or  shall 
keep  any  office  for  that  purpose,  so  fiar  as  it  goes  to  authorize  the  tax. 
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collector  to  i^ue  an  execution  for  the  same,  without  a  conviction  %f 
a  jury  is  unconstitutional  and  void,  althoug^h,  by  the  act,  it  is  called  a 
tax  and  not  a  penalty. 

THIS  was  an  application  to  the  Court  of  Sessions,  in 
Charleston,  Spring  Term,  1821,  for  a  prohibition  tore- 
strain  the  tax-collector  of  that  district  from  enforcing  an 
execution  which  he  had  issued  against  S.  &  M.  Allen,  for 
the  sum  often  thousand  dollars,  being  a  tax  imposed  by 
the  last  clause  of  the  appropriation  act  of  1 820,  which  is  in 
the  following  words  :  *'  That  a  tax  of  ten  thousand  dol- 
lars, be,  and  the  same  is  hereby  imposed  upon  evei^y  per- 
son or  persons,  who  shall  after  the  passing  of  this  act  open 
'  or  keep  open,  any  office  for  the  sale  of  any  lottery  tickets, 
or  who  shall  sell  within  this  state  any  lottery  tickets,  in 
any  other  lotteries  than  those  which  are  authorized  by  the 
laws  of  this  state.  And  it  shall  be  the  duty  of  the  tax-col- 
lectors in  the  district  where  such  lottery  offices  are  opened, 
in  default  of  the  person  or  persons  keeping  such  offices, 
to  return  the  same,  and  pay  the  tax  imposed  by  this  law, 
to  issue  his  execution  as  in  other  cases  of  defaulters.  *' 

Some  short  time  after  the  passage  of  this  act,  the  office 
in  question,  was  opened  for  the  purpose  of  selling  lottery 
tickets.  The  proprietors  having  refused  to  pay  the  tax, 
this  execution  was  issued..  Application  was  then  made 
to  the  court  in  Charleston,  for  a  prohibition,  which  was  re- 
fused by  the  then  presiding  Judge ;  and  this  was  a  motion 
to  reverse  that  decision,  and  for  an  order  that  a  prohibi- 
tion should  be  issued. 

Mr.  Justice  Nott  delivered  the  opinion  of  the  court : 

In  support  of  this  motion,  the  two  following  grounds 
are  taken. 

1st.  That  the  tax  was  not  due  at  the  time  the  execution 
was  issued. 

2nd.  That  the  act  subjecting  a  person  to  an  execution 
without  any  legal  trial  and  judgment,  is  unconstitutional 
and  void. 

In  determining  the  first  question,  it  is  not  pretended 


January  Term.  57 

\hat  this  court  caa  set  limits  to  the  discretion  which  the 
£fegislature  may  exercise  in  selecting  the  subjects  of  taxa- 
tion. Neither  is  it  denied  that  they  have  the  power  to 
fix  the  time  when  the  tax  shall  become  due,  and  to  pre- 
scribe the  mode  by  which  it  shall  be  collected.  We  are 
merely  to  give  construction  to  the  law,  to  declare  what 
the  Legislature  have  done,  and  not  what  they  can,  or  may 
do.  It  is  admitted  that  this  is  an  annual  tax :  It  is  there- 
fore necessary  to  fix  a  period  when  it  shall  commence.  If 
the  act  had  fixed  a  time  when  this  particular  tax  should  be 
paid,  there  would  have  been  an  end  to  the  question.  But 
&s  there  is  no  particular  time  mentioned,  we  must  look  to 
the  general  provisions  of  the  law  in  relation  to  other  sub- 
jects of  taxation,  for  the  construction  with  regard  to  this. 
And  as  far  as  we  are  able  to  trace  the  acts  of  the  Legisla- 
ture back,  it  appears  that  the  first  day  of  October  has  al- 
ways been  the  period  to  which  the  assessments  have  been 
made  to  relate.  The  quantity  of  land  and  the  number  of 
negroes  owned,  the  amount  of  money  at  interest  on  that 
day,  and  the  amount  of  professional  income  received  during 
tlie  year  terminating  at  that  period,  have  always  constitut- 
ed the  basis  of  taxation.  To  this  rule,  there  have  been  at 
most,  but  two  exceptions ;  one  is  the  tax  upon  stock  in 
trade,  the  amount  of  which  is,  by  an  express  provision  of 
the  act,  to  be  estimated  on  the  first  day  of  January  i  the 
other,  the  tax  upon  Theatrical  exhibitions,  shows,  &c. 
which  by  a  similar  provision  becomes  due  whenever  it 
shall  be  demanded  by  the  clerk  of  the  court,  and  which, 
from  the  nature  of  the  tax  itself,  must  have  been  an  ex- 
ception, because  it  is  to  be  paid  per  diem,  and  not  per  an-  \^ 
num.  Whenever  a  new  subject  of  taxation  is  introduced, 
it  must  be  governed  by  the  general  provisions  of  the  law 
of  which  it  is  a  part,  and  not  by  the  exceptions ;  unless  the 
nature  of  the  tax  should  lead  to  a  difierent  conclusion. 
Indeed,  this  is  the  only  practical  construction  which  can 
be  given  of  the  law.  For  the  tax-collector  is  required  to 
complete  his  collections  and  settle  his  accounts  by  the  first 
of  May ;  after  which,  according  to  his  construction^  a 
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person  may  erect  as  many  lottery  offices,  and  sell  as  many 
tickets  as  he  pleases  with  impunity.  In  answer  to  this, 
however,  it  is  said  that  the  tax-collector  might  proceed  at 
any  time  when  an  office  shbuld  be  opened,  to  collect  the 
money,  and  to  issue  an  execution  for  that  purpose,  when- 
ever the  taxis  withheld,  in  tlie  same  manner  as  is  directed 
in  the  clause,  relative  to  plays,  shows,  &c.  But  tlie  act 
gives  the  tax-collector  no  such  authority  as  is  given  to  the 
clerk  in  the  clause  alluded  to.  When  he  has  closed  his 
accounts,  there  is  an  end  of  his  authority  for  that  year. — 
It  is  also  further  contended,  that  unless  he  may  demand 
the  tax  whenever  the  office  is  opened,  it  may  be  altoge- 
ther evaded,  because  it  might  not  be  open  on  the  first  day 
of  October  ;  but  I  do  not  know  that  it  would  be  necessa- 
ry that  the  office  should  be  open  on  that  day  to  render  the 
proprietor  liable  to  the  tax.  Prafessional  income  is  not 
received  on  the  first  day  of  October,  yet  the  person  is  lia- 
ble to  be  taxed  for  the  amount  of  income  received 'during 
the  preceding  year.  But  suppose  that  by  this  construc- 
tion the  tax  be  eluded,  it  is  no  more  than  may  be  done 
with  respect  to  almost  every  other  tax.  Suppose  a  person 
should  purchase  land  and  negroes  on  the  second  day  of 
October,  and  sell  them  on  the  last  day  of  September  foU 
lowing ;  or  should  lend  money  and  receive  it  back  in  the 
same  manner ;  it  will  be  seen  that  he  would  receive  the 
annual  profits  of  his  lands,  the  labour  of  his  negroes,  and 
tiie  interest  of  his  money,  and  yet  evade  the  tax  ;  but  that 
results  from  the  tenrns  of  the  law  itself,  and  not  the  awlmin- 
istration  of  it.  The  assessment  of  this  tax  could  not  have 
had  relation  to  the  October  preceding. 

1st.  Because  the  language  of  the  act  is  prospective  ;  and 
Sndiy.  Because  the  office  was  opened  after  the  passage 
of  the  law.  I  am  therefore  of  opinion  that  the  tax  ^vas 
not  due,  and  that  the  execution  was  prematurely  issued. 
This  view  of  the  subject,  so  *far  as  regards  this  case,  dis- 
penses with  the  necessity  of  giving  any  opinion  on  the 
other  groimd.  But  as  the  tax-^collector  may  feel  authoriz- 
ed to  proceed  to  collect  the  tax  at  the  end  of  the  year,  un- 
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less  an  opinion  is  given  on  the  other  ground^  the  court  has 
thought  it  best  to  decide  the  whole  case. 

The  second  ground  presents  the  two  following  ques* 
tions  for  our  consideration  : — 

1.  Whether  supposing  this  to  be  a  tax  as  it  is  called  by 
the  act,  the  collector  can  enforce  the  payment  of  it  in  this 
summary  manner,  or  whether  the  fact  on  which  the  Rela- 
tor's liability  is  predicated,  must  first  be  established  by 
the  verdict  of  a  jury, 

2.  Whether  it  must  not  be  considered  mther  in  the  na- 
ture of  a  penalty  than  a  tax ;  in  which  case,  it  is  still 
more  confidently  contended,  that  the  part  of  the  act  au- 
thorizing the  tax-collector  to  issue  an  execution  without  a 
trial  by  jury,  is  unconstitutional  and  void.'  The  clause  of 
the  constitution  under  which  the  Relators  claim  this  priv- 
ilege, is  in  the  following  words: — "  No  freeman  of  this 
state  shall  be  taken  or  imprisoned,  or  disseized  of  his  free- 
hold, liberties  or  privileges,  or  outlawed  or  exiled,  or  ia 
any  manner  destroyed  or  deprived  of  his  life,  liberty,  or 
property,  but  by  the  judgment  of  his  peers,  or  by  the  law 
of  the  land."  In  order  to  a  correct  decision  of  the  first 
question,  it  is  only  necessary  to  settle  the  meaning  of  the 
words  in  the  constitution,  '^  the  law  of  the  land."  And 
on  that  subject,  little  more  need  be  said  than  to  refer  to 
the  commentaries  on  Magna  Charta,  from  whence  they 
have  been  copied.  Dr.  Sullivauy  in  his  lectures,  after 
commenting  upon  various  parts  of  Magna  Charta,  says, 
'*  let  us  next  consider  the  end  of  this  part,  which  is  an  ex- 
ception running  through  the  whole  ;  nisi  per  legale  JU'^ 
diciumparium  suorum  velper  legem  terras.  Now  the 
lesc  terragy  the  common  law,  in  the  universal  practice  of  it, 
allows  these  exceptions,  &c."  And  in  page  493  and  494, 
he  enumerates  several  cases  where  the  courts  of  law  may 
proceed  to  give  judgment  per  legem  terrXy  without  the 
intervention  of  a  jury.  As  in  all  cases,  where  a  person 
makes  default  or  confesses  judgment ;  all  cases  of  demur- 
rer and  special  verdicts ;  cases  of  contempt,  &c. ;  and  con- 
cludes with  the  words  of  Lord  Coke,  "  the  due  process 
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of  the  law  is  lex  terrsp.'*  See  also  the  case  of  Zyhtra  ys; 
the  Corporation  of  Charleston^  1  Bay^  390.  To  thest 
may  be  added,  the  confinement  of  persons  for  safe  custo- 
dy, who  are  accused  of  high  crimes  and  misdemeanors  ; 
all  cases  in  the  Courts  of  Equity,  and  in  the  Courts  Mili- 
tary, Maritime  and  Ecclesiastical,  the  proceedings  of 
which  are  carried  on  without  the  intervention  of  a  jury. — 
Distress  for  rent  also  is  another  case  within  the  exception  \ 
and  last,  though  not  less  satisfactorily  established,  distresf 
for  taxes.  All  these  and  many  others  which  might  be 
mentioned,  are  carried  on  by  the  well  known  and  estab- 
lished principles  of  common  law  or  lex  terrssy  without  th^ 
aid  of  a  jury.  This  method  of  collecting  taxes  is  as  well 
established  by  custom  and  usage  as  any  principle  of  the 
common  law.  .^  similar  practice  prevailed  in  all  the  co- 
lonies from  t]ie  first  dawn  of  their  existence  ;  it  has  been 
Qontinued  by.  .all  the  states  since  their  independence,  and 
had  existed  in  England  from  time  immemorial.  Indeedj 
it  is  necessary  to  the  existence  of  every  government,  and 
is  based  upon  the  principle  of  self-preservation.  I  do  not 
consider  it  as  deriving  any  support  from  that  provision  in 
the  constitution,  that  all  laws  then  in  force  should  conti- 
nue so,  until  altered  or  repealed.  I  cannot  believe  that 
the  authors  of  that  instrument  intended  to  give  effect  to 
laws,  the  provisions  of  whiph  were  in  direct  hostility  to 
the  constitution  itself.  That  clause  was  introduced,  I 
presume,  through  abundance  pf  caution,  to  remove  any 
doubt  which  otherwise  might  have  been  entertained,  whe- 
ther all  preexisting  laws  might  not  have  been  prostrated 
by  the  abolition  of  the  old  constitution.  I  thin|i  th^^ 
fore  that  any  legal  process  which  was  originally  founded 
in  necessity,  has  been  consecrated  by  time,  and  approved 
and  acquiesced  in  by  universal  consent,  must  be  an  e^^cep- 
tion  to  the  right  of  trial  by  jury,  and  is  enibraced  in  the 
alternative,  *Uhelaw  of  the  land.*'  Such  I  consider  to 
be  the  summary  proceeding  allowed  in  the  collection  of 
taxes ;  and  I  should  think  the  proceeding  in  this  6ase  au- 
thorized by  the  law  of  the  land,  if  I  could  consider  the 
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sum  required  to  be  paid  as  a  t(zx.  The  second  question 
presents  the  case  in  a  very  different  shape.  The  sum  of 
ten  thousand  dollars  is  imposed  upon  every  person  who 
shall  '<  open  or  keep  open  any  office  for  the  sale  of  lottery 
tickets,  or  shall  sell  any  lottery  tickets,  &g/'  It  is  not 
laid  upon  the  property ;  it  is  not  laid  upon  the  person,  nor 
on  the  income ;  it  is  not  measured  by  the  value  of  the  proper- 
t}'',  nor  the  amount  of  the  proceeds  derived  from  theofSce, 
but  is  in  fact  a  penalty  on  the  act  of  opening,  keeping  open  an 
office,  or  selling  the  tickets*  It  is  not  limited  in  its  operation 
within  any  definable  bounds,  but  may  be  ramified  into  as  ma- 
ny ten  thousand  cases  as  there  are  persons  concerned  in  the 
act  of  selling.  The  act  also,  in  substance,  declares  its  object 
to  be  the  suppression  of  vice.  It  appears  to  me  therefore 
as  much  a  penalty  as  the  sum  of  one  hundred  pounds  for* 
merly  inflicted  upon  a  person  who  should  be  convicted  of 
killing  a  negro,  and  the  question  is,  whether  it  is  to  be 
considered  a  tax  merely  because  the  act  has  called  it  so  ? 
If  the  nature  of  the  thing  can  be  changed  by  merely  chang- 
ing the  name,  every  penalty  may  be  converted  into  a  tax. 
And  there  can  be  no  doubt  but  that  the  numerous  assaults 
and  battery  and  other 'misdemeanors  with  which  our  courts 
are  crowded,  would  become  fruitful  sources  of  revenue  to 
the  state.  But  it  would  be  a  commutation  much  more 
friendly  to  the  civil  list  thaq  to  the  liberty  of  the  citizen  ; 
and  if  they  had  not  been  willing  to  have  renounced  the 
one,  to  have  secured  the  other,  the  article  of  the  constitu- 
tion now  under  consideration,  need  never  to  have  been 
penned.  If  it  is  to  be  considered  in  the  nature  of  a  pen- 
alty, (and  I  can  have  no  other  view  of  it,)  it  is  a  direct  and 
manifest  violation  of  tlie  constitution.  It  is  the  last  clause 
of  the  act,  and  in  all  probability  was  introduced  near  the 
close  of  the  session,  the  period  of  time  the  least  propitious 
to  that  due  deliberation  with  which  the  acts  of  that  body 
are  usually  marked.  I  cannot  believe  that  there  was  an 
individual  member  of  that  Legislature,  who  would  delibe- 
rately consent  to  authorize  a  tax-collector,  at  his  arbitrar}'- 
ivill  and  pleasure,  to  adjudge  a  person  -guilty  of  an  act  which 
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would  subject  him  to  a  penalty  of  ten  thousand  dollars 
and  issue  his  execution  eitiier  against  his  goods  or  his  per-* 
son  for  the  amount,  without  even  the  semblance  of  a  trial. 
I  have  already  shewn  what  is  to  be  understood  by  the 
words  in  the  constitution,  "  the  law  of  the  land.'*  The 
constitution  intended  to  impose  a  restraint  upon  the  Legis- 
lature as  well  as  upon  the  other  departments  of  govern- 
ment ;  and  it  would  have  been  idle  to  impose  upon  them  a 
restraint  which  it  was  in  their  power  to  remove,  by  per- 
forming the  very  act  which  it  was  intended  to  prevent.—- 
The  constitution,  says  Judge  Patterson^  is  the  form  of 
government  delineated  by  the  mighty  hand  of  the  people, 
in  which  certain  first  principles  of  fundamental  laws  are 
established.  It  fixes  the  limits  to  the  exercise  of  Legisla- 
tive authority,  and  prescribes  the  orbit  within  which  it 
shall  move.  It  says  to  the  Legislature,  so  far  shalt  thou 
go  and  no  farther.  Our  constitution  prohibits  the  Legis- 
lature to  "  deprive  any  man  of  his  liberty,  except  by  his 
peers,  or  by  the  law  of  the  land  ;''  yet  this  act  gives  to 
the  tax-collector  authority  to  adjudge  the  person  accused, 
guilty  of  the  act  charged  against  him  without  a  trial  by 
jury,  or  in  any  other  form,  and  to  enforce  tlie  payment 
of  the  penalty  by  imprisonment,  if  he  has  no  property  out 
of  which  the  money  can  be  made  ;  and  if  there  is  any 
principle  of  constitutional  law  by  which  it  can  be  justified, 
I  have  yet  to  learn  where  it  is  to  be  found.  I  do  not  con- 
tend that  the  Legislature  could  not  enforce  such  a  penal- 
ty (or  lay  such  a  tax,  if  that  phraseology  is  more  agreea- 
ble, though  I  think  it  to  be  incorrect,)  nor  that  they  can- 
not prescribe  the  mode  of  compelling  the  payment  of  it, 
but  tliat  the  liability  of  the  party  must  first  be  established 
by  a  jury  of  his  country,  and  not  by  the  arbitrary  fiat  of 
any  individual.  The  motion  therefore  must  be  granted^ 
Justices  Colcock  and  Johnson,  concurred. 

Hayne,  Att^y  Gen.  for  the  motion. 
Grimkey  contra. 
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The  State  vs.  Wm.  Marshall  and  others. 

The  jurisdiction  of  magistrates  is  taken  away  in  all  cases  arising  fi'oni 
torts  and  trespasses ;  and  tlicrefore  t})e  penalty  against  a  free  negro 
for  harbouring  a  slave  under  the  act  of  1740,  cuimot  be  recovered 
before  a  magistrate. 

CHARLESTON  Court  of  Appeals,  January,  1822.-r- 
Motion  to  reverse  an  order  refusing  a  prohibition. 

Mr.  Justice  Bay  delivered  the  opinion  of  the  court : 
This  was  a  case  in  which  Mr.  Marshall,  a  Justice  of 
the  Peace,  and  two  freeholders,  were  about  to  try  a  free 
person  of  colour  for  harbouring  a  slave,  belonging  to  •^n^ 
ny  Le  Prier,  another  person  of  colour  ;  and  the  ground 
taken  in  favour  of  the  motion  was,  that  this  w:^s  in  nature 
of  a  civil  injury,  which  by  the  act  of  1740;  imposes  a  fine 
of  £10  old  currency,  for  the  first  day,  and  20  shillings 
every  day  after,  to  be  recovered  by  any  Justice  of  the 
Peace  by  warrant  under  his  hand  and  seal,  agreeably  to  the' 
act  for  trial  of  small  and  mean  causes.  The  motion,  how^* 
ever,  for  the  prohibition  was  refused,  on  the  ground  that 
the  jurisdiction  of  magistrates  was  taken  away  in  all  cases 
arising  on  torts  and  trespasses,  and  confined  to  matters  of 
debt  and  contract  only  by  the  act  of  1791,  so  that  such  pe- 
nalty could  not  possibly  be  recovered  by  a  Justice  of  the 
Peace  for  said  offence.  And  upon  the  further  ground  that 
the  2dth  clause  of  the  negro  act  expressly  declares,  that  in 
case  such  free  negro  or  mulatto,  &c.  shall  not  pay  the  said 
penalty  imposed  by  said  act,  and  that  the  same  cannot  be 
levied,  that  such  free  negro  or  mulatto  shall  be  ordered  by 
the  Justice  to  be  sold  at  public  outcry,  and  after  paying 
the  party  the  said  penalty  and  charges,  the  overplus  is  di- 
rected to  be  paid  into  the  treasury.  From  this  decision 
below,  refusing  the  prohibition,  an  appeal  has  been  made 
to  this  court ;  and  after  hearing  Mr.  White  in  support  of 
the  motion,  and  duly  considering  the  case,  the  Judges  are 
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unanimously  of  opinion,  that  tliere  are  no  grounds  for 
overruling  the  decision  of  the  Judge  at  Chambers. 

The  motion  is  therefore  dismissed. 

Justices  Cokock,  Nott,  Ganlt,  Sichardson,  and  John^ 
son,  concurred. 

fFhiiCy  for  the  motion. 
'^  contra. 


GEOR&ii:  W.  PaEscoTT  vs.  Sears  Hubbell. 

Wherever  an  insolvent  debtor  has  through,  ig^norance  and  a  mistaken 
idea  of  hia  cigfata,  or  inadvertency,  omitted  to  insert  in  his  schedule 
those  things  which  his  cMditors  have  a  legal  right  to^  and  which  he 
can  convey  over,  the  court  before  whom  he  applies  for  his  diacliaige 
may  suffer  him  to  amend  without  sending  it  to  a  juj^'  to  try  tlie  qucb- 
tion  of  fraud,    faj 

CHARLESTON  Court  of  Appeals,  January,  1822.-^ 
Mr.  Justice  Bay  delivered  the  opinion  of  the  court : 
In  October  term,  1821,  the  petitioners  case  came  before 
the  court  in  the  common  and  usual  manner,  and  a  motion 
was  made  for  his  discharge.  Upon  exhibiting  his  schedule 
in  the  common  form,  a  motion  was  made  by  Mr.  Clarke 
to  send  the  case  to  the  jury  on  the  gi*ound  of  fraud.  A 
number  of  grounds  were  suggested  as  indicative  of  fraud 
on  the  part  of  the  insolvent  debtor ;  but  among  them  all, 
only  one  of  the  allegations  was  supported  by  legal  affida- 
vits ;  namely,  that  the  insolvent  debtor  was  charged  with 
being  interested  and  concerned  in  a  grocery  store,  and  bis 
interest  in  it  was  not  included  in  the  schedule  rendered  in 
by  him.  Upon  this  ground,  the  court  was  induced  to  or- 
der it  to  be  sent  to  a  jury  to  try  the  point  of  fraud  for  not 
including  it  in  his  schedule ;  but  before  the  final  order  was 
entered,  the  Attorney  General  moved  on  behalf  of  the  pe* 
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titioning  debtor  for  leave  to  amend  his  schedule,  and  to 
insert  all  his  interest,  right  and  claim,  (if  any  he  had)  in 
the  said  grocery  store,  so  as  to  give  the  creditor  the  fullest 
benefit  of  the  same.  The  court  upon  this  motion,  as  it 
had  been  the  practice  of  the  court  from  time  immemorial, 
to  allow  this  indulgence  in  all  cases  of  omissions  or  mis^- 
takes,  in  the  conduct  of  insolvent  debtors,  who  from  igno- 
rance or  inadvertency,  had  omitted  to  insert  things  in  their 
schedules,  which  the  creditors  had  the  least  shadow  of 
right  to  expect  to  be  transferred,  allowed  the  schedifle  to 
be  amended,  by  inserting  all  the  defendant's  right,  title, 
and  interest  in  and  to  the  said  store  in  his  said  schedule 
for  the  benefit  of  his  creditor  to  the  fullest  extent ;  upon 
which,  the  Attorney  General  and  Mr.  Siman^  moved 
that  the  petitioning  debtor  should  be  allowed  the  benefit 
of  the  act,  and  be  discharged.  This  was  opposed  again 
by  Mr.  C/arAr€,*  still  insisting  that  all  his  allegations  of 
fraud  should  be  sent  to  the  jury  ;  but  the  court  overruled 
them  and  permitted  the  insolvent  debtor  to  swear  out  un- 
der the  act,  upon  the  ground,  that  the  necessity  of  sending 
that  point  relating  to  the  grocery  store,  was  superseded 
by  the  voluntary  insertion  of  his  right  and  interest  in  it  in 
his  schedule.  And  upon  the  further  ground  also,  that  ad 
to  the  other  allegations  of  fraud  alleged,  unless  supported 
by  the  affidavits  of  indifierent  and  disinterested  persons^ 
the  court  would  never  send  them  to  a  jury,  as  was  deter- 
mined in  the  case  of  Bingty  vs.  Smarts  (\  McConPs 
Rep.  29,  J  upon  mere  exparte  allegations  of  the  creditor 
opposing  the  discharge.  From  this  order  of  the  court  be- 
low, there  has  been  an  appeal  to  this  tribunal,  where  the 
ei»e  has  been  very  warmly  and  strenuously  argued  to  res- 
cind the  decision  in  the  Court  of  Common  Pleas  in  Octo- 
ber last;  when,  after  a  patient  hearing  and  full  considera- 
tion of  the  case,  the  Judges  are  of  opinion  that  the  motion 
should  be  refused,  for  the  reasons  orged  in  the  course  of 
the  investigation  in  the  court  below ;  namely,  that  wher- 
ever an  insolvent  debtor  has  through  ignorance  or  a  mis- 
taken idea  of  his  rights  or  inadvertency,  omitted  tP  insert 
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IB  hia  schedule  those  things  which  the  creditors  have  a  le- 
gal right  tO;  and  which  he  can  convey  over,  and  he  is  wil- 
ling and  consents  to  make  an  amendment  to  his  schedule 
lendered  in,  according  to  the  very  right  and  justice  of  the 
ease,  the  court  before  whoip  he  applies  for  his  discharge 
ought  to  release  him ;  and  further^  that  such  amendment, 
agreeably  to  the  justice  of  the  case,  supersedes  the  neces* 
fity  of  sending  such  a  case  to  the  jury  to  try  a  fraud  which 
fkM  been  removed  by  such  voluntary  amendments ;  and 
^rther,  ti)at  the  prison  rules  or  bounds,  within  which  ao 
insolvent  debtor  has  been  confined,  are  to  be  considered 
the  same  as  being  within  the  prison  walk  or  within  the 
^ody  of  the  gaol. 

Justices  Cotcockf  Nott^  Huger,  Richardson  and  Jahn^ 
$071^  concurred. 

Clarke  and  Hiinty  for  the  motion. 
SivwnSj  eontnu 

fa  J     Vuk  Bingley  v».  Smai%  fl  Mc  Cord^  29, J  S, 


Isaac  Carb  and  Sakah  his  Wife,  and  others,  vs.  Jonsf 

W.  Jeannebett* 

V.  mide  »  residual^  cUum  to  his  wiB  in  the  fbUowin^  words : — **  The 
rest  sad  residue  of  my  ettaie^  both  real  and  persons],  to  be  equsHy  di- 
Tided  between  my  two  grandsons  IFi/tsn  and  n»mQ9,  and  deH^ered 
to  them  of  the  age  of  21  yt9n ;  but  should  they  die,  havitig  no  lasffitl 
iasu/e,  in  that  case  I  give  and  bequeath  the  vMe  of  my  eaUOet  both  real 
and  personal,  to  Richard  Thonuu  and  Mary  Godjrey^  Rebecca  Potte 
and  Thonuu  RaOew,  to  be  equally  divided  between  them,"  Mfcid^  that 
ThfimoB  (having  arrived  at  21  yeat%  with  issae,)  took  aa  absolute  es- 
tate under  the  wiU,  and  Wileon  having  died  under  age^  and  without^ 
living  iss^e,  Thomof  became  entitled  to  the  whole  estate  s  and  up* 
on  the  death  of  TViomai,  leaving  issue,  his  children  took  by  Bmitatioa 
and  not  by  purchase. 

TliaittbeiBtcnbaaofthateitatar  ought  to  govern  iHiere  it  eaa  be 
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Mrered  is  a  good  rale;  hat  w^ereret  the  will  is  plAin,  imequiTOcal, 
and  in  technical  law  la^ifuaye,  it  ia  unneceaavy  to  v^son  to  that  lulf 
ofconatruotion. 

COURT  (tf  Appeals^  May,  1821.    Trover  for  anegv^ 

July. 

Mr.  Justice  JEtatf  delivered  the  opinion : 

This  ease  comes  up  before  the  Court  of  Appeal^  upon  i, 
9pedal  verdict  found  upon  the  construction  of  the  will  of 
Witliam  PFilson,  deceased.  The  words  in  the  will; 
upon  which  the  dispute  arose^  are  the  following,  viz. 
'*  The  rest  and  residue  of  my  estate,  both  real  and  person-? 
ady  to  be  equally  divided  between  my  two  grandsons,  FTih 
son  and  Thomas y  and  delivered  to  them  at  the  age  of  21 
years.  But  should  they  die,  leaving  no  lawful  issue,  in 
that  case,  I  give  and  bequeath  the  whole  of  my  estate, 
both  real  and  personal,  to  Richard,  Thomas  and  Mary 
Godfrey,  Rebecca  Potts  and  Thomas  Sallow,  to  be  equal- 
ly divided  among  them.'*  The  special  verdict  then 
found  that  the  negro  in  question  formed  a  part  of  the  resi- 
duary estate  of  the  testator^  and  under  the  above  will,  came 
into  the  hands  of  his  grandsons  Wilson  and  Thomas; 
that  Wilson  died  under  age,  unmarried  and  without  law* 
ful  issue  :  that  Thornas  is  now  also  dead,  having  arrived 
at  21  years  of  age ;  and  that  the  said  Sarah,  who  intermar^ 
ried  with  the  said  Isaac  Carr,  and  the  plaintiffs  William 
Wilson  and  Hannah  Wilson,  are  the  lawful  issue  of  thf 
said  Thomas  Wilson,  deceased,  and  have  survived  him. 
If,  under  the  legal  construction  of  the  above  Will,  the  court 
should  be  of  the  opinion  that  the  testators  graqdson,  Tho^ 
mas  Wilson,  took  an  absolute  estate  in  the  residusiry  part 
of  his  grand  fathers  estate  under  the  will,  then  they  found 
for  the  defendant :  And  if  on  the  contrary,  the  court 
riiould  be  of  opinion  that  the  said  Thomas  Wilson  did 
not  take  an  absolute  estate  in  the  residue  of  his  grandfa* 
fliers  estate^  then^  they  found  fpr  theplaintifis  500  doUan|k 
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On  the  part  of  the  plaintiffs  in  this  case,  it  was  admitted 
that  the  negro  in  question  had  come  into  the  possession  of 
Thomas  Wilson^  the  surviving  grandson  of  the  testator, 
and  that  he  had  sold  him  to  the  defendant.  But  it  was 
contended  that  this  sale  was  void,  inasmuch  as  it  was  al- 
leged that  Thomas  Wilson  took  only  a  life  estate  in  the 
residuary  part  of  his  grandfather's  estate ;  and  upon  his 
death,  the  whole  went  over  to  his  heirs  or  children  as  pur- 
chasers under  the  above  will,  and  that  ThomuSj  the  grand- 
son, after  the  testator^s  death,  had  nothing  more  than  a 
life  estate,  and  that  no  act  of  his,  during  his  life,  could  de- 
.  feat  the  right  of  his  children  or  issue  under  the  above  will, 
who  took  as  purchasers.  In  support  of  this  construction, 
^  great  number  of  authorities  were  quoted  and  relied  up* 
on,  some  of  which  I  sh^U  remark  upon  in  the  course  of 
this  opinion.  In  opposition  to  this  construction,  it  was 
contended  by  Wilson  and  Prioleau  fpr  the  defendant^ 
that  by  the  clause  of  the  will  in  question,  an  absolute  es- 
tate was  created  and  vosted  in  the  grandsons  Wilson  and 
Thomas  ;  and  that  upon  the  death  of  Wilson,  unmarried 
and  without  lawful  issue,  it  vested  in  Thomas  the  surviv- 
.  jng  grandson.  That  the  word  estate,  mentioned  in  the 
clause  of  the  will,  constituted  a  fee ;  and  that  there  were 
no  words  in  the  will  controlling  or  altering  the  nature  of 
this  estate,  and  that  consequently  the  whole  vested  in  the 
first  taker,  Thomas  Wilson y  (3  Mod.  220.)  That  it  is  an 
Invariable  rule  in  the  construction  of  wills,  that  the  inten- 
tion of  the  testator  shall  always  prevail  wherever  such  in- 
tention can  be  discovered  ;  and  that  it  was  obvious  in  this 
<^ase  that  the  intention  of  the  testator  was  to  give  the  resi- 
due pf  his  estate,  both  real  and  personal,  to  his  two  grand- 
sons. It  is  true,  and  they  admitted  that  there  was  a  con- 
tingency mentioned  in  the  clause  of  the  will,  that  in  case 
of  their  dying  without  issue,  the  estate  should  go  over  to 
the  Godfreys  and  others  ;  but  as  this  contingency  had  a^-r 
tually  happened  and  taken  place,  there  was  an  end  put  tp  ^ 
the  contingent  remainder.  But  the  estate  did  not  vest  i^ 
ThomaSy  the  surviving  grandson  upon  the  contingency  of 
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his  hiring  lawful  issue,  for  it  had  vested  before  on  his  ar- 
rival at  21  years  of  age,  although  the  contingent  remain-- 
der  depended  on  that  event.  These  were  the  principal 
grounds  relied  upon  on  both  sides  of  this  case. 

I  have  considered  this  ease  and  the  ailments  of  the 
counsel,  and  am  of  opinion  that  the  words  of  the  clause  in 
this  will  may  be  considered  as  an  executory  devise  of  real 
estate,  and  as  a  bequest  or  legacy  of  personal  property,  as 
it  includes  both  real  and  personal  estate,  which  depend  on 
the  same  principles.  Every  devisee  is  in  nature  of  a  pur- 
chaser at  law,  and  shall  be  preferred  to  the  heir  at  law.  (3 
Co.  12.  2  Atk.  437. )  If  the  court  should  admit  of  a  dif- 
ference between  real  and  personal,  it  would  be  productive 
of  great  confusion.  (2Mk.  314.)  Lord  Jl^yon  laid  down 
the  same  doctrine  in  3  />.  4*  East.  146,  i.  e.  that  the  rules  of 
law  are  the  same  in  r^ard  to  real  as  to  personal  estate. — 
If  such  a  distinction,  said  he,  existed  in  law,  it  would  not 
agree  with  the  rule,  lex  plus  laudatur  quando  rationt 
probaiur.  Now  let  it  be  asked  what  is  the  true  and  legal 
operation  of  these  words,  either  as  to  real  or  personal  pro- 
perty ?  For  upon  the  solution  of  this  question,  every 
thing  depends.  But  first,  as  it  regards  real  estate. 
Indeed  it  was  admitted  in  the  argument,  that  the  word  es- 
tate will  consUtute  a  fee,  unless  controlled  by  other  words. 
Now  as  to  real  estates,  it  is  very  clear,  that  ^^  a  devise  of 
all  testator'sTcal  estate,^'  passes  a  fee,  as  was  determined 
in  the  case  of  Beeves  vs.  Winningtouj  3  Mod,  45-6.—* 
The  question  there  was,  whether  by  these  words  the  de- 
visee had  an  estate  for  life  or  in  fee,  of  the  messuage  in 
question,  and  the  court  were  of  opinion  that  the  words 
'<  all  my  estate,^'  were  sufficient  to  pass  an  est^ite  in  fee 
simple.  This  I  take  to  be  a  leading  case  in  the  books,  as 
it  refers  to  no  less  tiian  between  20  and  30  cases  on  that 
subject,  a  few  of  which  I  now  refer  to.  (Ccts.  Temp. 
Talb.  110-11,  157.  Lord  Raymond^  187,  1327.  Prec. 
in  Can.  37,  264,  461,     2  Fr.  Wms.  523,  335.     3  Pr.. 
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JVnis,  395,  193,  $86.  4  Mod.Sd.)  Jheword  "  estate^ 
in  a  will  passes  a  fee.  {Salk.  336.  6  Mod.  106.)  So  fat 
from  its  being  necessary  to  insert  words  of  inheritance  in 
order  to  give  this  operation,  words  of  restraint  must  h% 
used  to  carry  a  less  estate.  (4  Bacon^  253.)  Again,  A.  de- 
yiaes  lands  to  his  son  and  heirs,  and  if  he  die  before  the 
9^e  of  21  years,  and  without  heirs  of  his  body  then  living, 
the  remainder  over,  &c.  He  survives  the  21  years,  and 
sails  the  land,  and  the  sale  was  adjudged  good ;  for  he  had 
9k  fee  simple  presently  ;  the  estate  tail  being  to  commence 
upon  a  subsequent  contingency.  (  CoUenaon  vs.  Wrighi^ 
1  Sid.  148.  1  Eq.  Cos.  ahr.  176.  J  The  word  estate 
is  genus  generalissimufnj  under  a  sweeping  clause ;  the 
rest  and  residue  of  testator's  effects,  real  and  personal,  it 
^rries  the  fee  of  lands.      (4  Bae.  abr.  253.) 

3.  As  these  words  regard  personal  estates,  when  con* 
sidered  as  a  legacy  or  bequest,  the  law  is  equally  clear 
that  they  will  constitute  a  vested  legacy  of  personal  pro- 
perty. Mr.  J9um,  title  Vested  Legacies,  says,  if  alegac]^ 
be  sriven  to  one,  to  be  paid  at  a  future  day,  this  is  a  vested 
legacy,  an  interest  which  commences  in  prtsentiy  al- 
though it  be  solvendutn  infuturo;  and  if  the  legatee  dies 
before  the  day  of  payment,  his  representatives  shall  re* 
ceivo  it  at  the  time  it  would  have  become  pa3rable  in  ease 
tlie  legatee  had  lived.  But  if  a  legacy  be  given  to  one 
when  he  attains  such  an  age,  and  he  die  before  that  time, 
in  such  a  ease,  it  is  a  lapsed  legacy.  The  saime  doctrine 
is  laid  down  in  2  Black.  513  ;  treating  of  legacies,  hesayt^ 
if  a  legatee  die  before  the  testator,  the  legacy  is  kpted, 
and  shall  sink  into  the  residuum^  and  if  a  ooatingent  le» 
gaey  be  left  to  any  one,  as  when  he  attains  the  age  ef  21 
years,  and  he  dies  before  that  time,  it  is  a  lapsed  Ic^aey^ 
But  a  legacy  to  one,  to  be  paid  when  be  attains  the  age  of 
21  years,  is  a  vested  legacy  ;  an  interest  which  commen* 
ces  in  prctsentif  althotigh  it  be  sobeiuium  in  /utttra^ 
and  if  the  legatee  die  before  that  age,  his  representatives 
shall  receive  it  out  of  the  testators  personal  estate,  at  the 
same  time  that  it  would  have  become  payable  in  case  the 
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legatee  had  lived,  ^2  Black.  513.)  So  thaf  whether  the 
dauae  in  the  will  be  considered  either  as  applicable  to  real 
or  personal  estate,  it  appears  to  me  to  be  equally  clear, 
that  it  carried  over,  both  real  and  personal,  an  absolute  es- 
tate to  the  surviving  grandson  of  the  testator,  and  that 
the  whole  vested  in  him  upon  the  death  of  his  brother 
fFilaon.  The  law  is  so  plain  upon  this  head,  and  the 
authorities  so  numerous,  that  it  would  be  almost  a  waste  of 
time  to  quote  them  all,  or  to  run  through  tliem  on  the  sub- 
ject. In  1  Eq.  Cos,  Ah.  394,  it  is  laid  down,  that  if  a 
sum  of  money  19  bequeathed  to  one  at  the  age  of  21  years, 
or  day  of  marriage,  to  be  paid  him  with  interest,  and  he 
dies  before  either,  yet  the  money  shall  go  to  his  execu- 
tors; (2  Vmt.  34a.  8  Chan.  Cos.  155.  2  Solk.  415. 
2  Vern.  199,)  so  decreed  per  Finch  C.  and  this  deoree  wad 
nfBrmedapon  an  appeal  in  the  house  of  lords  ;  (1  Eq.  Cos. 
Jih.  294.)  But  if  money  be  bequeathed  to  one  at  the  age 
of  21  years,  and  he  dies  before  that  age,  the  money  is  lost. 
(2  Chan.  Cos.  155.  2  Saik.  415. )  The  true  rule  and  dis- 
tinction in  all  these  cases  is  this,  that  if  a  legacy  be  devised 
to  one  generally  to  be  paid  or  payable  at  the  age  of  21,  or 
at  any  other  age,  and  the  legatee  die  before  that  age,  yet 
ft  is  such  an  interest  vested  in  the  legatee,  that  his  execu- 
tor or  administrator  may  sue  for  and  recover  it ;  for  it  is 
debitum  inprctseniiy  though  solvendvm  in/uturo  ;  the 
time  being  annexed  to  the  payment,  and  not  to  the  legacy 
itself.  But  if  a  l^acy  be  devised  to  one  at  21  years,  or  if, 
or  when,  he  shall  attain  the  age  of  21,  and  the  legatee  die 
befive  that  age,  then  it  is  a  lapsed  legacy.  (1  Eq.  Cos. 
M.    2  Saik.  415.) 

It  was  admitted  in  the  course  of  the  argument,  that  the 
word  **  estate  '*  would  carry  over  a  fee,  unless  controlled 
by  other  words  in  the  same  will.  Now  what  are  the 
other  words  in  this  will  wbieb  can  control  the  strong  lan- 
guage of  the  testator  in  this  residuary  clause  ?  Why  they 
w^  the  iSallowing  ;  **  but  should  they  die  leaving  no  law- 
ful iasue^  in  that  case,  I  give  and  bequeath  the  whole  of 
my  estate,  both  real  aiii^  personal,  to  the   Godfttys,  &c. 
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to  be  equally  divided  between  them."  The  plain  con- 
struction of  which  isy  that  if  my  said  grandsons  should  die 
without  leaving  children,  living  at  the  time  of  their  death, 
then  the  residue  of  my  estate,  real  and  personal^  should 
go  over  to  the  Godfreys j  &c.  But  Thomas  did  arrive  at 
the  full  age  of  21  years,  and  left  three  children,  lawful  is- 
sue. The  conditions,  therefore,  of  his  arriving  at  the  age 
of  21,  and  having  lawful  issue,  both  happened,  which  pre- 
vented the  estate  from  vesting  in  the  Go4/reys.  It  wan 
admitted  that  if  Thomas  had  never  arrived  at  the  age  of 
21,  and  had  died  without  lawful  issue,rin  that  case,  it 
would  have  been  a  good  remainder  in  fee  to  the  Godfreys^ 
&c.  but  as  the  double  conditions  were  both  performed,  it 
never  could  go  over.  There  appears  to  me,  therefore,  to 
be  nothing  to  control  or  defeat  the  strong  operation  of  law 
in  carrying  over  the  estate  to  TkomaSy  the  surviving 
grandson,  agreeably  to  the  devise  of  the  testator.  But  it 
is  said  that  the  operation  of  law  would  carry  over  the  es- 
tate to  the  children  of  Thomas^  the  grandson,  to  his  heirs 
and  purchasers  under  the  will  of  their  great  grandfather. 
The  gentlemen,  however,  who  argued  this  case  for  the 
plaintiffs  did  not  point  out  the  words  of  this  will,  to  shew 
by  what  possible  event  or  contingency  the  plaintiffs  could 
be  considered  as  purchasers  under  their  great  grandfathers 
will.  There  is  not  one  sentence  in  the  will  which  ever 
gave  them  the  property,  either  expressly  or  impliedly. 
They  were  left  as  the  law  would  unquestionably  leave 
them,  dependent  upon  the  bounty  of  their  father,  and  in 
case  of  his  death,  entitled  to  such  proportion  or  proportions 
of  his  estate  as  he  should  die  possessed  of,  or  entitled  to  at 
the  time  of  his"  death.  It  was,  however,  contended  that 
the  words,  dying  without  issue,  would  carry  the  property 
over  to  them  by  implication,  and  1  Pr.  Wms.  663.  was  quo- 
ted for  that  purpose.  I  have  examined  this  case,  and  it 
was  much  relied  on.  It  was  a  case  in  which  one  possessed 
of  a  term  devised  it  to  A*  and  B.  and  if  either  of  them  difd 
without  leaving  issue  of  their  respective  bodies,  then  to  Q. 
This  was  held  to  be  a  good  limitation  to  C.  if  A.  or  B.  left 
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iiO  issue  at  the  time  of  their  death.  From  this  case,  itap- 
jieared  that  A.  and  B.  left  ao  issue  at  the  time  of  their 
death,  and  as  the  estate  was  carried  over  to  Q.  in  .that 
event,  it  was  a  good  limitation.  So  in  the  case  undcf 
consideration,  if  Thomas^  the  grandson,  had  left  no  chil- 
dren, the  estate  to  the  Godfreys,  &c.  might  liave  been  a 
good  limitation.  But  he  did  leuve  issue,  therefore  the  re-* 
mainder  never  vested.  The  cases,  therefore,  in  my  opin- 
ion are  by  no  means  parallel.  The  case  quoted  and  relied 
on,  from  3  Z>.  Sr  East,  143,  is  exactly  a  similar  case.  It 
was  a  case  where  lands  were  devised  to  A.  his  heirs  and  as- 
signs for  ever,  (i.  e.  a  fee  simple  estate,)  and  if  he  should 
die  leaving  no  issue  behind  him,  then  over,  &c.  this  was 
held  to  be  a  good  limitation  over,  by  way  of  an  executory 
devise.  If  Thomas  Wilson  had  died  without  issue,  this 
would  have  been  a  good.executory  devise  to  the  Godfrey Sj 
&c.  In  such  a  case,  this  authoiity  would  have  been  in 
point.  But  as  he  left  three  children  at  the  time  of  his 
death,  it  can  have  no  possible  application.  The  case  of 
Dott  vs.  Wilson,  in  our  own  court,  1  Bay,  452,  was  re- 
lied on.  The  words  of  the  will  of  Mrs.  Baker,  the  devi- 
sor, were  very  different  from  those  in  the  present  case.  It 
eame  also  before  the  court  on  a  special  verdict,  which  sta- 
ted that  ^<  Sarah  Baker  bequeathed  one  fourth  part  of 
her  estate,  consisting  of  negroes,  to  her  daughter  Sarah 
Z>o/f,  during  her  life,  (without  the  control  of  her  liusband,) 
and  at  her  death  to  the  heirs  of  her  body,  and  their  heirs 
and  assigns  for  ever."  The  first  part  of  this  will  created 
only  a  life  estate  in  Mrs.  Dott ;  the  second  part  of  it  crea- 
ted an  ^tate  tail,  and  if  it  had  stopped  at  the  heirs  of  her 
bedy,  it  would  have  been  too  remote,  and  the  property 
w«ald  have  vested  in  her  absoJntely  as  the  first  taker  ;  but 
the  superadded  words,  after  the  woixls,  *<  heirs  of  her  bo- 
dy," and  their  heirs  and  assigns  for  ever,  restrained  the 
generality  of  the  estate  tail,  and  made  it  a  joint  tenancy  in 
her  children,  who  took  as  purchasers  under  the  mothers 
will.  Now  this  case  is  very  distinguishable  from  the  one 
under  consideration.     In  the  first  place,  Mrs.    Dott  had 
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only  a  life  estate,  so  that  she  could  not  sell  Or  do  any  act 
which  would  defeat  the  right  of  her  children  after  her 
death.  And  in  the  second  place,  the  words  added  to  that 
part  of  the  will  which  would  have  created  an  estate  tailj 
altered  the  very  nature  of  it,  and  made  it  a  joint  tenancy  in 
her  children  living  at  the  time  of  her  death,  who  took  a» 
purchasers ;  whereas,  in  the  case  under  consideration,  the 
estate  given  to  Thomas  Wilson  was  an  absolute  and  un- 
conditional fee  simple,  and  there  was  no  limitation  over  to 
the  heirs  of  his  body,  or  to  their  heirs  :  nothing  is  given 
them  by  this  will ;  Ihey  are  merely  itamed  in  the  descrip- 
tion of  the  contingency  on  which  the  estate  was  to  go  over 
to  the  Godfreys  J  &c.  which  brings  this  case  under  the  au- 
thority of  the  case  of  Bamjield  fy  Wetteuy  (2  Bos^  §• 
Puller^  324,yl  quoted  by  the  counsel  for  the  defendant,  in 
which  it  was  held  that  where  the  whole  fee  is  given  to  one, 
her  heirs  and  assigns  ;  no  further  limitation  can  be  limited 
upon  that  fee.  From  which,  it  is  evident  to  my  mind, 
that  there  is  nothing  in  the  present  testators  will  which 
can  possibly  carry  the  estate  over  further  than  the  fee 
which  was  vested  m  Thomas,  the  grandson,  by  the  terms 
of  the  will,  unless  indeed  he  had  died  without  leaving  is-  , 
sue  at  the  time  of  his  death.  Besides,  it  was  very  pro- 
perly observed  by  the  counsel  in  the  argument  for  the  de- 
fendant, that  the  intention  of  the  testator  ought  always  to 
govern  where  it  can  be  discovered.  This  is  a  good  rule 
in  all  doubtful  and  ambiguous  wills ;  but  wherever  the 
will  is  plain,  unequivocal  and  in  technical  law  language, 
it  is  unnecessary  to  resort  to  that  rule.  If,  however,  it 
was  necessary  to  resort  to  that  rule  of  construction,  1  think 
it  is  reasonable  to  conclude,^  that  when  the  grandfather 
was  a^out  disposing  of  his  worldly  concerns,  that  he  would 
be  most  solicitous  and  careful  in  making  provision  for 
those  of  his  posterity  that  he  knew,  and  that  were  then  ex-* 
isting,  than  in  providing  for  those  who  were  not  in  beings 
or  who  probably  might  never  exist.  Hence,  the  care  and 
circumspection  he  seems  to  have  exercised  in  making  a  di- 
vision of  his  estate  between  grandsons  then  living  ;  and 
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trastingto  their  care  and  assiduity,  the  business  of  making 
provision  for  their  offspring  in  their  turn,  should  they  at 
a  future  day  have  any  to  provide  for  :  And,  hence  also, 
the  bare  meaning  or  mentioning  of  such  possible  offspring 
as  a  description  of  the  contingency  on  which  the  estate  was 
to  go  over  to  his  distant  relations  or  connexions.  But  in 
the  case  before  us,  there  is  no  occasion  to  resort  to  this  rule 
of  construction,  as  the  terms  of  this  will  are  suiSciently 
dear  and  explicit,  and  expressed  in  legal  terms,  so  as  to 
vest  in  the  grandson  Thomas ^  a  good  and  absolute  estate 
in  fee  of  the  premises  in  question  ;  and  as  such,  he  had  the 
right  to  dispose  of  the  same  in  any  manner  he  thought 
proper.  I  am,  therefore,  clearly  of  opinion  that  judgment 
ought  to  be  for  the  defendant,  and  that  the  postea  should 
be  delivered  him  to  enter  up  his  judgment  thereon. 

Justices  Richardson  y  Gantt  and  Colcock,  concurred. 

Mr.  Justice  Nott^  was  absent  from  sickness,  and  Mr. 
/ustice  Johnson  in  the  court  below. 

Mr.  Justice  Huger^  dissented. 

King  J  for  the  motion. 
Priohau  S^  Wilson^  contra. 

As  the  Courts  of  Law  and  Equity  of  this  State  have  differed  in  th« 
construction  of  the  will,  involved  in  the  above  case,  we  deem  the  im* 
portance  of  the  principle  in  question,  and  the  interest  the  decisions  have 
already  excited,  must  render  the  possession  of  the  opinions  of  both 
courts  desirable  to  the  members  of  the  Bar.  In  consequence  of  8uc]| 
|ai  impression*  we  will  here  insert  the  Decree  of  the  Court  of  Equity. 

DECREE. 

In  the  Court  of  Appeals,  Columbia,  May,  \S22, 

Isaac  Carr  and  others  vs.  James  Green. 

Chancellor  Waties  delivered  the  opinion  of  the  court  : 

A  Bill  was  brought  by  the  complainants  in  the  Cir* 

^uitCour^  of  Georgetown,  to  set  aside  a  conveyance  i^ 


70  Charleston,  18S2, 

fee  of  a  tract  of  land  made  to  the  defendant  by  their  lat6 
father  Thomas  Wilson;  which  land,  they  allege  was 
devised  to  him  for  life  only,  aaid  to  them  in  remainder, 
by  the  will  of  their  great  grand-father  William  Wilson. 
They  allege  also  in  their  bill  that  they  are  minors,  that 
the  .title  deeds  of  the  lands  are  in  the  hands  of  the  defen- 
dant, that  he  had  obtained  the  said  conveyance  from  theif 
father  by  fraudulent  means,  and  that  being  doubtful  of  its 
validity,  he  had  taken  various  securities  from  him  as  an  in- 
demnification. The  bill,  therefore,  prays  that  the  defcn* 
dant  may  be  compelled  to  deliver  up  to  the  complainants 
the  possession  of  the  land,  with  the  title  deed  belonging 
thereto,  and  also  to  account  to  them  for  the  rents  and.  pro- 
fits thereof  from  the*  death  of  their  father  when  their  title 
accrued. 

The  defendant  both  answered  and  donlurred.  In  his 
answer  he  admits  the  will  of  William.  Wilson,  and  that 
Thomas  Wilson  held  the  land  under  the  said  will ;  he 
admits  also  that  he  purchased  the  same  from  him  by  giv- 
ing another  tract  of  land  in  exchange,  and  took  the  alleged 
indemnification ;  but  he  denies  the  fraud  charged  in  the 
bill.  The  demurrer  is  to  the  jurisdiction  of  the  court,  on 
the  general  ground  that  the  complainants  ^^  had  not  made 
out  such  a  case  as  would  entitle  them  to  any  discovery  or 
relief  in  Equity,  and  that  they  had  a  fulLand  ample  reme- 
dy at  law.*'  The  Circuit  Court  entertained  the  bill,  and 
decreed  that  the  defendant  should  deliver  up  to  thfe  com- 
plainants the  land  and  title  deeds,  and  account  to  them  for 
the  said  mesne  profits. 

From  this  decree  the  defendant  has  appealed,  and  in- 
sists on  a  number  of  objections ;  but  the  three  following 
comprise  all  that  require  any  discussion  from  the  court : 

1st.  That  the  Circuit  Court  proceeded  to  decree  upon 
the  face  of  the  bill,  without  hearing  argument  except  on 
the  demurrer,  and  without  testimony  on  either  side.'' 

2d.  "  That  the  Circuit  Court  assumed  a  jurisdiction  not 
warranted  by  Ih^  laws  of  the  land  in  taking  cogni2ance  of 
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the  case;  because  the  eompIaiDants  had  a  plain  and  ade* 
quate  remedy  at  law." 

3d.  "  That  the  Circuit  Court  assumed  a  jurisdiction  not 
warranted  by  the  previous  usage  of  the  same,  in  trying  the 
validity  of  a  title  to  a  freehold  between  adverse  claim- 
ants.*' 

1st.  It  is  sufficient  answer  to  the  first  objection,  to  state 
that  the  right  now  contested  had  been  before  adjudicated. 
In  the  case  of  Grant  and  others  vs.  Thompson  and 
others^  the  creditors  of  Thomas  fVilson  brought  their  bill 
against  the  defendants,  who  represented  the  interests  of 
the  present  complainants,  to  make  the  estate  of  William 
Wilson  liable  for  the  debts  of  Thoma\  Wilson,  on  the 
ground  that  he  took  an  absolute  »tate  under  his  grand- 
father's will.  The  Circuit  Court  decided  the  contrary, 
and  on  an  appeal  to  thLs  court,  it  was  the  unanimous  opln* 
ion  of  the  Judges  that,  according  to  the  true  intention  of 
the  testator,  which  was  sufficiently  manifested  by  the 
words  of  the  will,  Thomas  Wilson  took  only  an  estate 
for  life,  and  his  issue,  the  present  complainants,  took  a  re- 
mainder  in  fee,  as  purchaseA, 

At  the  hearing  therefore  of  the  present  case,  the  defen- 
dant having  admitted  by  his  answer,  as  well  as  by  the  de* 
murrer,  that  he  held  the  land  under  Thomas  Wilson, 
whose  right  was  derived  from  the  will  of  William  Wil- 
son, and  the  Court  of  Appeals  having  declared  such  right 
to  be  only  for  life,  and  the  remainder  to  be  now  vested  in 
the  eomplainants,  it  would  have  been  improper  to  have  al- 
lowed the  same  right  to  be  again  controverted  on  the  same 
ground. 

It  was  res  judicata,  and  the  decree  of  the  Court  of  Ap- 
peals ought  to  be  regarded  in  that  and  every  other  court  as 
a  conclusive  title  for  the  complainants,  to  every  part  of 
the  estate  of  William  Wilson,  depending  on  the  con- 
struction of  his  will.  Two  cases  decided  by  the  Consti- 
tutionftl  Court  are  strong  authcH'ities  for  this.    Woodward 
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vs.  Starkej   1  Noti  fy  McCord^  p,  329  ;  and  Scoti  ts* 
Cohen,  2  Nott  fy  McCard,  p.  298.* 

It  was  unnecessary  for  the  same  reason,  to  inquire  into 
the  charge  of  fraud,  for  the  proof  of  such  a  charge  would 
not  have  strengthened  the  right  of  the  complainants,  nor 
would  the  disproof  6f  it  by  the  defendant  have  benefitted 
his  claim.  The  counsel,  tlierefore,  on  both  sides,  were 
properly  confined  to  the  questions  founded  on  the  demur- 
rer, and  the  face  of  the  proceedings. 

2d.  The  second  objection  is,  "  that  the  Circuit  Court 
assumed  a  jurisdiction,  not  warranted  by  the  laws  of  the 
land,  in  taking  cognizance  of  the  case,  because  the  cooi- 
plainants  had  a  plain  and  adequate  remedy  at  law." 

Every  objection  of  this  kind  is  entitled  to  the  most  se- 
rious consideration.  It  is  of  great  importance  that  the 
boundaries  between  Equity  and  Law  should  be  distinctly 
ascertiined.  Without  this,  the  parties  to  a  suit  could  not 
know  by  which  system  of  rules  they  were  to  be  governed, 
and  the  Judges  of  the  two  courts  would  often  be  at  a  loss 
what  judgment  to  pronounce.  If  this  did  not  impair  the 
rights  of  the  citizens,  it  would  at  least  render  the  reme- 
dies for  them  uncertain,  wnich  would  be  productive  of 
much  trouble  and  expense.  But  there  is  no  ground  for 
apprehending  this  mischief  in  the  present  instance.     It  ap-r 
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•  Tlie  case  of  Starke  vs.  Woodward,  referred  to  by  the  Cliancellor  in 
his  decree,  was  tried  before  Judge  JVoW,  "  and  the  only  question  made, 
was  -whetlier  the  decree  of  the  Court  of  Eqvity  masjtnal  and  conclitsive  as 
to  the  n^ht  of  property.  The  presiding-  Judge  held  that  it  was  so,  and 
refused  to  let  the  defendant  introduce  any  testimony  to  controvert  it." 
In  delivering- the  opinion  of  the  Constitutional  Court,  the  same  learned 
Judge  cites,  and  no  doubt  sanctions  by  his  citation  from  Gahan  &  Main- 
f^y*s  Irish  Term  Reports,  p.  40,  the  observation  of  Chief  Justice  Lee, 
*'\hat  Courts  of  Law  pay  such  deference  to  the  judgements  of  each 
otlicr,  in  matters  within  their  jurisdiction,  that  ihejirst  determination  by 
a  proper  authority  ought  to  prevail."  And  in  the  case  of  Scott  vs.  C©- 
heit,  Judge  Bay  in  delivering  the  unanimous  opinion  of  the  Constitu- 
tional Court  on  tiie  point  there  determined,  seems  to  concede  a  superi- 
ority to  the  Court  of  Equity,  which  very  certainly  has  never  been  claim- 
ed by  the  Judges  of  that  Court    His  Honor  says,  «  But  if  any  doub^ 
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pears  to  all  the  Judges  that  the  complainants  had  not  a 
plain  and  adequate  remedy  at  law,  and  that  the  case  came 
fully  within  the  established  jurisdiction  of  the  court.  It 
came  within  the  principle  recognised  as  a  settled  one  in 
Weymouth  vs.  Boyer,  1  Ves.  424,  "  that  if  the  remedy 
at  law  was  difficult  in  a  case,  tlie  court  would  not  pronounce 
against  the  jurisdiction ;''  for  it  is  obvious,  from  the  cir- 
cumstances stated  in  the  decree,  that  without  the  interfere 
ence  of  this  court,  the  complainants  would  be  exposed  to 
all  the  litigation  there  adverted  to.  In  the  case  also  of 
Band  vs.  Hopkins,  1  Sch.  and  Ltf.  429,  it  was  said  by 
Lord  BedesdalCj  **  nothing  is  better  established  in  Courts 
of  Equity,  than  that  where  a  title  exists  at  law  and  in  con- 
science, and  the  effectual  assertion  of  it  at  law  is  obstruct- 
ed, relief  should  be  given  in  Equity." 

But  there  is  another  and  plainer  ground  of  jurisdiction 
in  this  case.  The  complainants  had  a  right  under  the 
special  circumstances  of  their  case,  to  bring  their  bill,  for 
an  account  of  the  mesne  promts.  The  act  of  1791,  pro- 
vides indeed  a  very  convenient  legal  remedy,  by  empow- 
ering a  jury  to  award  damages  for  mesne  profits  in  the 
same  verdict  by  which  the  land  is  recovered.  But  the 
act  does  not  say  that  this  shall  be  the  exclusive  remedy  ; 
it  only  declares  that  in  future  one  legal  i:emcdy  shall  serve 
both  for  the  title  and  the  mesne  profits  ;  it  therefore  only 
alters  the  common  law,  which  required  that  there  should 

could  arise  upon  the  construction  of  tlie  common  law,  surely  none  can 
remain  now  after  tlie  Decree  of  the  Court  of  Equity.  Tliis  is  certainly 
the  hig;'hcst  Court  of  Judicature  in  Carolina,  inasmuch  as  it,  in  many  ca- 
«^  controls  the  courts  of  common  taw  ;  all  the  parties  were  before  tliat 
court,  and  their  claims  and  pretensions  to  this  very  land  in  dispute, 
among  others,  were  before  it  and  fully  investigated,  and  after  mature 
deliberation,  they  decreed  the  lamls  of  old  fVilUam  Scott,  the  uncle,  to 
have  become  vested  in  fVHUam  Scott,  his  nephew.  T/tis  court  i«  LovtuC 
htf  that  Decree,  we  cannot  unravel  it,  or  say  it  was  not  founded  in  law 
and  justice.  On  the  contrar}',  the  respect  due  to  so  high  and  solemn  a 
tribunal,  compels  us  to  submit  to  its  decrees ;  and  in  tlie  case  of  Starke  v. 
J%'oodaard,lJ^ott^McCord,  239,329,  lately  determined  at  Columbia, 
the  same  doctrine  was  laid  down,  and  detennincd  b}'  the  unanimous  as- 
sent of  aU  the  Judgtrs." 


80  Charlefitoh,  1823, 

be  first  an  ejectment  to  establish  the  tide,  and  afterwards 
an  action  of  trespass  to  recover  the  mesne  profits.  But 
the  jurisdiction  over  the  subject,  which  before  belonged  to 
the  Court  of  Equity,  still  remained,  and  it  will  appeal* 
from  a  number  of  authorities,  liiat  it  was  properly  ^lercis- 
ed  in  this  case. 

In  Dormer  vs.  Foiescfut^  3d  Atk.  129,  the  chief  object 
of  the  bill  was  to  have  an  account  of  the  mesne 'vprofits, 
and  it  was  asked  by  tlie  opposite  counsel,  ^^  what  hinders 
the  plaintiiT  from  bringing  an  action  of  trespass  for  tiie 
mesne  profits,  which  may  be  done  with  as  much  ease  and 
less  expense  than  an.  account  taken  before  -a  master?'' 
Lord  ^Tarc^ti^i^^e  said,  ^^  I  am  of  opinion  under  the  cir- 
cumstances of  the  case,  that  the  plaintiff  has  a  right  to  come 
into  this  court  for  that  purpose."  And  he  adds,  "there 
are  several  cases  where  this  court  has  decreed  such  an  ac- 
count. As  in  the  case  of  a  bill  'brought  by  an  infant  to 
have  possession  of  an  estate,  and  an  account  of  rents  and 
profits,  the  court  will  decree  an  account  from  the  tiipe 
tlie  infant's  title  accrued  ;  for  eveiy  person  who  enters 
upon  the  estate  of  an  infant  enters  as  a  guardian  or  baliff 
for  the  infant.'*  And  so  says  Lytthton.  Lord  Hard- 
tvicke  further  states,  that  there  are  instances  where,  upon 
a  mere /e^a/ title,  the  court  have  decreed  an  account  of 
rents  and  profits  ;  and  he  refers  to  the  case  of  the  infant  as 
one  instance  ;  also  to  the  Duke  of  Bolton  vs:  Deariy  Prec. 
in  Cha.  516,  where  the  title  was  at  law,  and  yet  the  court 
decreed  an  account  He  cites  also  Bennett  vs.  White* 
heady  2  P.  TF.  644,  a  still  stronger  case,  in  which  he  say  s^ 
^^  I  was  counsel  in  it  myself,  and  it  was  a  mere  legal  title, 
and  the  deeds  were  in  the  custody  of  the  plaintiff  himself." 
An  exception  is  made,  conformable  to  the  civil  law,  of 
one  who  is  bona  fide  possessor y  who  shall  not  account. 
But  this  means,  .says  Lord  H.  "  where  the  person  posses- 
sing is  ignorant  of  all  the  facts  and  circumstances  relating 
to  his  adversary's  title.'*  Against  such  a  One,  it  is  admit-i 
ted,  the  remedy  must  be  at  law.  So,  where  the  claim  is 
not  that  of  an  infant,  where  no  title  deeds  are  sought  for. 
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BO  difficulty  in  the  legal  remedy,  no  trust,  a  bill  will  not 
ke  entered  for  mesne  profits.  But  in  the  present  case,  the 
complainants  are  minors,  they  seek  for  the  title  deeds, 
their  rights  have  been  already  established  in  this  court,  their 
legal  remedy  is  a  complicated  one,  and  the  possession  of 
the  defendant  was  obtained  with  a  full  knowledge  of  her 
claim.  On  all  these  grounds,  then  the  complainants  had 
a  right  to  come  into  a  Court  of  Equity  for  the  mesne  pro- 
fits. 

3d.  The  third  objection  is,  "  that  the  Circuit  Court  as- 
sumed a  jurisdiction  not  warranted  by  the  previous  usage 
of  the  same  in  trying  the  validity  of  a  title  to  a  freehold 
between  adverse  claimants." 

The  discussion  of  this  subject  might  be  avoided,  by  in- 
sisting, that  the  fact  on  which  it  is  founded,  did  not  occur 
in  the  case.  The  validity  of  the  title  was  not  tried  by  the 
court.  This,  as  has  been  before  stated,  was  considered  as 
conclusively  settled  by  the  Court  of  Appeal*. 

But  this  objection  is  also  unfounded,  on  principle.  If  it 
should  prevail  to  the  extent  contended  for,  it  would  de- 
prive the  Court  of  Equity,  of  a  IsGrge  portion  of  it's  juris- 
diction ;  for  the  title  of  lands  depending  on  the  construc- 
tion of  wills,  is  a  direct  and  frequent  subject  of  its  cogni- 
zance. As  a  general  rule  it  will  not  be  denied,  that  a  title 
to  land  must  be  tried  at  law  ;  but  in  certain  cases  a  Court 
of  Equity  may  also  take  cognizance  of  it.  This  fully  ap- 
pears from  the  cases  already  cited,  but  the  following  are 
more  explicit  on  the  fK>int.  In  Tcmner  vs.  Wisey  3  F. 
W.  296,  it  was  expressly  held,  that  "  where  a  title  to 
lands  depends  on  the  words  of  a  will  only,  it  was  as  pro- 
perly detefminable  in  equity  as  at  law.''  And  the  court 
there  decided  on  the  title,  although  the  bill  only  prayed 
for  the  delivery  of  the  title  deeds.  In  Dupont  vs.  Scott, 
heard  before  me  in  Charleston,  1818,  and  afterwards  be- 
fore the  Court  of  Appeals,  the  jurisdiction  of  the  court  was  • 
carried  still  further.  The  complainants  claimed  a  tract  of 
land  from  the  defendants,  on  the  ground  that  it  was  held 
as  a  trust,  and  I  bad  no  doubt  that  the  original  possessioii 
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6ught  to  be  regarded  in  that  light  5  bitt  as  the  defencrant« 
insisted  on  a  title  by  adverse  possession,  and  there  wa» 
evidence  of  acts  done  by  them  which  might  amount  to  a 
legal  disseisirtj  I  thought  it  most  proper  to  direct  an  issue 
to  try  that  title  at  law,  as  had  been  before  done  in  the. 
case  oi  Ramsay  vs.  Deas^  2  Equ,  R.  289.  But  on  the- 
appeal  this  court  took  entire  cognizance  of  the  question, 
declared  the  whole  possession  a  trust,  and  decreed  that  the 
defendants  should  deliver  up  the  land  to  the  complainants. 
The  same  course  appears  to  have  been  taken  in  the  case  of 
Bond  vs.  Hopkins  J  1  Scho.  and  Lef,  422, 

On  a  bill  for  the  recovery  of  lands  which  were  there  al- 
leged to  be  fraudulently  held,  tile  defendant  set  up  an  ad- 
Terse  title  by  possession. 

'the  master  of  the  Rolls  decreed,  that  the  plaintiiOf  should 
have  leave  to  bring  his  ejectment,  but  that  the  statute  of 
limitations  and  other  legal  impediments  should  be  no  bar 
to  his  suit* 

The  Lord  Chancellor  afterwards,  (hi  an  appeal  examin- 
ed, himself,  the  adverse  title,  enlarged  the  decree,  and  or- 
dered the  defendants  to  deliver  up  the  lands.  It  is  evi- 
dent from  these  cases,  that  the  cognizance  which  a  Court 
of  Equity  takes  of  the  title  to  land  is  perfectly  consistent 
with  the  general  jurisdiction  of  the  Court  of  Law,  It  de- 
termines on  a  title  depending  on  the  construction  of  a  will, 
because  this  is  a  subject  only  of  interpretation ;  and  it  re- 
lieves against  an  adverse  possession  on  the  ground  of  fraudj» 
or  of  a  constructive  trust.  But  in  al!  cases  of  a  bona  Jidc 
adverse  possession,  or  any  other  common  title  to  land  de- 
pending on  evidence  m/?a?*,  the  jurisdiction  is  acknow- 
ledged to  belong  exclusively  to  a  Court  of  Law. 

Here  we  might  conclude  the  discussion  of  this  case. 
The  views  which  have  been  taken  of  the  competency  of* 
the  ordinary  jurisdiction  of  the  court,  on  all  the  points  ob- 
jected to,  render  it  necessary  tor  resort  to  the  extraordina- 
ry ground  06  which  the  Circuit  Court  partly  rested  its  de- 
cree. And  we  are  glad  to  be  relieved  from  the  duty  of 
maintaining  a  ground  which  itould  involve  this  court  in  a 
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•conflict  of  jurisdictioa  with  the  Court  of  Law.  Such  a 
conflict  ought,  if  possible,  to  be  avoided,  for  the  obvious 
tendency  of  it  uiust  be  to  lessen  the  public  confidence  in 
one  of  thj^  courts,  and  perhaps  of  both  ;  the  evil  effects  of 
which  would  be  felt  by  the  whole  community. 

But  we  cannot  affect  to  be  ignorant  that  the  construction 
civen  by  this  court  to  the  will  of  William  fVilson  in  the 
case  of  Grant  and  al.  vs;  Thovipson  and  al.  has  been 
j^i nee  judicially  impugned,  and  has  also  excited  much  pro« 
fessional  interest.  It  is  therefore,  thought  necessary  to 
give  to  that  case  a  more  full  consideration  than  it  before  re- 
ceived  ;  and  it  is  believed  that  the  result  of  this  will  shew 
that  the  former  opinion  of  tliis  court  is  supported  by  the 
soundest  principles  both  of  law  and  equity. 

The  words  of  the  will  of  William  Wilson  which  are 
material  to  be  considered  are  the  following — "  The  rest 
and  residue  of  my  estate,  both  real  and  persona],  to  be 
equally  divided  between  my  two  grandsons  Wilson  and 
Thomas y  and  delivered  to  them  at  the  age  of  21  years,  but 
should  they  die  'leaving  no  lavj/ul  issve,  in  that  case  I 
give  and .  bequeath  the  whole  of  my  estate,  both  real  and 
personal,  to  Richard ^  Thomas  and  Mary  Godfrey ,  JRe^ 
becca  Potts  and  Thomas  Ballow^  to  be  equally  divided 
between  them.'' 

The  testator's  grandson  Wilson  died  under  age,  and 
without  leaving  issue.  By  this  event  his  moiety  Accrued 
to  the  surviving  grandson  Thomas  and  his  issue,  as  a  cross 
remainder  by  implication. 

The  words  "  should  they  die  leaving  no  law fulissutj* 
itre  sufficient  to  raise  this  implication.  It  has  been  ex* 
pressly  so  ruled  in  the  following  cases.  Holmes  vs.  J/ey- 
nelly  T,  Raym.  453.  Wright  vs.  Holfordy  Cowp,  31. 
Phipard  vs.  Mansfield^  Id,  800.  Mackcll  vs.  Winter, 
S  F^es^54l.     And  Green  vs.  SlephetiSy  17  Ves.  IJi. 

The  testator  has  also  said  that  his  wlwle  estate^  and  not 
a  part,  shall  go  over  to  the  ulterior  remainder-men  \  this 
is  saying  in  other  words  that  the  lin^itation  shall  not  have 
effect  until  a  failure  of  issue  of  t^th  his  grandsons;  whicb 
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necessarily  implies  that  they  were  to  take  cross  renuin- 
ders. 

We*  must  consider  ihen  the  devi.se  as  confined  to  the 
grandson  Thomas  Wihon^  and  the  only  question  to  be 
examined,  will  be,  what  estate  did  he  take  under  the  will  ? 
This  court  has  decided,  that  he  took  by  necessary  impli- 
cation an  estate  for  .life,  and  that  his  children  became  enti- 
tle<l,  at  his  death,  to  the  remainder.  It  has,  however, 
been  strenuously  insisted  that  the  words  of  the  will  gav9 
an  absolute  estate  to  Thomas  Wilson^  and  no  distinct  in- 
terest  to  his  children.  And  in  order  to  shew  this,  it  has 
been  very  elaborately  argued,  that  a  devise  of  "  all  a 
man's  estate"  passes  a  fee  ;  also,  that  a  legacy,  *'  payable 
at  a  future  day,"  vests  an  absolute  interest ;  from  which, 
it  is  concluded^  that  the  devise  of  William  Wilson  of 
'*  the  rest  and  residue  of  his  estate  to  be  delivered  to  his 
grandsons  at  the  age  of  twenty-one  years,"  gave  them  a 
fee  simple.  Both  of  these  general,  positions  arc  such  plain 
legal  truths,  that  no  Judge  would  hesitate  in  assenting  to 
them  ;  and  if  the  question  now  under  consideration  de- 
pended Q^i  those  positions;  only,  the  conclusion  drawn  from 
them  would  admit  of  no  controversy  ;  but  the  question 
rests  on  other  grounds.  The  testator  uses  otlier  words, 
which  shew  a  different  intention  ;  and  we  are  Of  opinion, 
that  these  will  control  the  legal  effect  of  the  preceding 
words. 

In  overy  question  arising  out  of  a  will,  the  first  inquiry 
should  always  be,  what  did  the  testator  intend  ?  If  bis 
intention  is  plain,  it  will  control  the  technical  sense  of 
words  ;  if  it  is  obscure,  the  technical  sense  must  prevail. 
Every  Judge  professes  to  follow  this  rule,  but  in  the  ap* 
plication  of  it  to  particular  cases,  it  is  often  difBcult  to  de- 
termine whether  the  popular  or  the  technical  sense  shall 
predominate,  and  the  cases,  therefore,  abound  with  con- 
tradictory interpretations  of  both.  This  ought  greatly  to 
diminish  the  authority  of  precedents  in  every  question  of 
this  kind.  If  it  depends  on  intention  only,  precedents  are 
ef  no  authority  ;  for  as  the  plain  intention  of  every  wiU 
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must  govern  it,  so  the  intention  of  every  testator  can  only 
make  the  law  for  his  own  will.  Nothing,  indeed,  can  be 
more  unjust  and  absurd,  than  to  insist  that  the  intention,  of 
a  testator,  who  died  one  hundred  years  ago,  should  ex- 
plain the  meaning  of  every  other  testator  who  has  used 
similar  words  since,  and  should  make  the  law  for  every 
other  will  in  which  they  have  been  used.  All  that  can 
justly  he  required  is,  that  where  technical  words  alone  are 
used,  unexplained  and  uncontroled  by  any  others,  their 
technical  sense  shall  be  taken  as  the  testator's  meaning ; 
and  that  precedents  shall  determine  that  sense. 
#  As  the  construction  of  the  will  before  us  must  rest  chief- 
Jy  on  intention,  it  is  of  importance  before  going  into  the 
consideration  of  it,  to  shew  from  the  opinions  of  some  of 
the  most  enlightened  Judges,  its  over-ruling  and  almost 
unlimited  control  over  technical  construction. 

"If  the  words  of  a  will  (says  Lord  C.  Macclesfield) 
can  bear  two  senses,  one  whereof  is  more  common  and 
natural  than  the  other,  it  is  hard  to  say  a  court  should 
take  thie  will  in  the  most  uncommon  meaning ;  to  do 
what?  to  destroy  the  will,  A  testator  who  is  inopscon- 
siliiy  will,  under  such  circumstances,  be  supposed  to  speak 
in  the  common  and  natural^  not  in  the  legal  senseJ^-^ 
(Forth  vs.  Chapman^  I  P.  fV.  666.) 

Mr.  Justice  Bullery  in  speaking  of  the  rule  of  intention, 
says,  '^  This  is  the  first  and  great  rule  in  the  exposition  of 
all  wills,  and  it  is  "  a  rule  to  which  all  others  must  bend.'' 

And  after  stating  its  subjection  to  the  gi^at  principle  of 
national  policy  alone,  which  forbids  any  perpetuity,  or 
any  tendency  to  it,  he  adds,  "  I  know  of  no  case,  which 
says,  that  a  technical  sense  of  "  any  words  whatever^ 
shall  prevail  against  it."  {Hodgson  vs.  Amhrose^  Doug. 
327.) 

Lord  Thurlow  too,  in  referring  to  Mr.  Feame^s  dt»- 
eussion  of  the  doctrine  of  Contingent  Remainders,  adopts 
this  as  his  conclusion,  "  that  the  Court  of  Chancery  v^ill 
go  any  length  possible  to  carry  the  intention  of  the  testa- 
tor into  execution,  for  the  benefit  of  those  to  whom  the 
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testator  designed  a  benefit."     {Knight  vs.  EllUy  2  Sr^. 
6<),  557.) 

Lord  n/llvanly  too,  (while  master  of  the  rolls)  thus  ex- 
pre*ises  himself — *'  I  know  only  one  general  rule  of  con- 
struction, equally,  for  Courts  of  Equity  and  Courts  of  La w^ 
applicable  to  all  wills.  The  intention  is  to  be  collected 
from  the  whole  will  taken  together.  Every  w&rd  is  to 
have  its  effect.  Every  word  is  to  be  taken  according  to 
4he  natural  and  common  import, ^^  (Theltisson  ys. 
FTood/ardy  4  f^es.  329.) 

But,  however  full  these  authorities  may  be  to  establish 
tlie  general  rule  of  intention,  it  must  be  admitted  that  they  .* 
do  not  carry  it  to  the  extent  which  the  will  under  consi* 
deration  requires.  The  construction  which  this  court  has 
given  to  the  controverted  words,  rests  on  an  implied  m- 
iention,  and  it  is  therefore  further  necessary  to  shew  that 
0ucb  an  intention  comes  within  the  general  rule.  I  refer 
then,  in  the  first  place,  to  the  great  modern  commentator 
iMi  tlie  law,  Mr.  Justice  Blacksione^  who  thus  lays  down 
the  rule.  "  By  will  also,  an  estate  may  pass  by  mere 
implication^  Without  any  express  words;  and  in  general 
where  any  implications  are  allowed,  they  must  be  such  as 
are  necessary ,  or  at  least  highly  probable.  And  herein, 
Ihere  is  no  distinction  between  the  rules  of  law  and  equi- 
ty. The  will  is  construed  in  each  with  equal  favor  and 
lienignity ,  and  expounded  rather  on  its  own  particular 
circumstances^  than  by  any  general  rules  of  positive 
law.^^     (2  Blackstone^s  Com.  381.) 

Mr.  FonblanguCy  a  profound  commentator  on  the  law 
of  Equity,  comes  to  the  following  conclusion,  after  a  full 
examination  of  all  the  cases  on  the  subject.  '^  In  the  con- 
Mniction  of  a  will^  an  estate  may  '*  arise,  be  enlarged, 
eontroled,  and  even  destroyed  by  implication.^^ — (2 
Fonb.  56. ) 

Lord  KaimSy  also,  in  his  "  Principles  of  Equity, ^^ 
(2  vol.  239, J  has  a  distinct  chapter  on  implied  unll,  and 
thus  defines  it:  ^^ Implied  will,  where  made  clear  from 
•ircumftances,  ought  to  have  the  same  authority  with  ex* 
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pressed  will.  The  only  use  of  words  is  to  signify  will  or 
intention,  and  from  the  very  nature  of  the  thing,  will  or 
intention  cannot  have  greater  authority  when  expressed  in 
words,  than  when  ascertained  with  equal  clearness  by  any 
other  signs  or  means.'' 

In  Oates  vs.  Cooke^  (2  Burr,  1686,^  Mr.  Justice 
Wilmot  said,  "  If  it  be  necessary  to  imply  intention,  it 
is  the  same  thing  as  if  it  was  particularly  expressed." 

And  in  Robinson  vs.  Robinson y  (I  Burr.  51,^  thtf 
Judges  certified  unanimously  their  opinions,  ^^  that  an  es- 
tate tail  must.be  raised  by  necessary  implication  ^  to  ef- 
fectuate the  manifest  general  intent  of  the  testator,  not- 
withstanding an  express  estate  for  life  and  no  longer,^* — - 
This  opinion  was  afiirmed  by  the  House  of  Lords.  And 
it  is  worthy  of  remark,  that  this  case  was  sent  out  of  Chan- 
cery, where  Lord  ILfrdwicke  had  previously  declared  an 
opinion,  that  as  the  devise  was  expressly  for  life,  and  no 
longer^  it  could  not,  by  any  necessary  implication  what- 
soever, be  construed  to  be  an  estate  tail,  {3*dik.  766.)  It 
appears  then  that  the  rule  was  carried  to  its  greatest  ex- 
tent by  a  Court  of  Law.    ^ 

I  will  conclude  this  preliminary  view  of  the  subject, 
with  the  opinions  of  several  eminent  Judges  on  the  true 
meaning  of  what  is  called  necessary  implication.  In 
considering  an  analogous  subject.  Lord  Eldon  observes, 
**  That  since  it  has  been  laid  down  that  express  words  are 
not  necessary,  there  must  be  in  the  will,  that  which  is 
sometimes  denomiifated  evident  demonstration,  some- 
times plain  intention,  or  sometimes  necessary  impHca- 
Hon,  Thus  much  can  be  collected  from  the  cases  ;  but 
when  you  proceed  further  and  inquire  what  it  is  that  con- 
stitutes this  evident  demonstration,  plain  intention,  or  ne- 
cessary  implication,  it  appears  to  me  that  Lord  Mvanly 
is  right  when  he  says,  "  you  are  not  to  rest  on  conjec- 
ture ;  but  the  mind  of  the  Judge  must  be  convinced  that 
he  is  deciding  according  to  what  the  testator  intended." 
Lord  Mvanly  also  adds,  in  the  case  here  referred  to,  "  It 
must  be  such  an  inference  as  leaves  no  doubt  on  the  mind 
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ef  the  person  who  is  to  decide  upon  it ;  but  it  need  npt  be 
such  that  no  man  can  doubt  upon  it/'  {Brummel  vs, 
ProtherOj  3  Ves.  113.) 

Lord  Eldon  goes  on  to  observe,  "  that  the  same  cir- 
cumstances have,  in  the  minds  of  different  Judges,  led  so 
often  to  different  conclusions,  that  Lord  Thurlow^  in  a 
similar  case,  expressed  his  opinion,  '^  that  the  notion  of 
deciding  by  precedent y  in  questions  of  this  nature  must 
be  abandoned;  and  that  the  court  must,  in  every  such 
case,  abide  by  the  clear  intention;  which  indeed  all 
judges  affect  to  go  upon,  but  seldom  agree  upon  the  prin- 
eiplesto  be  applied  in  collecting  it,''  (Bootle  vs.  Blundell, 
I  Meriv.  219.) 

These  opinions  ai*e  of  high  authority  in  two  respects. — 
They  not  only  define  the  meaning  of  implied  inteniiony 
but  they  support  the  position  before  taken,  that  prece- 
dents are  of  little  weight  in  all  questions  of  mere  inten- 
tion. 

I  come  now  to  the  consideration  of  the  particular  words 
in  controversy. 

The  testator  devises  ^<  the  riyt  and  residue  of  his  estate 
to  be  divided  between  his  grandsons  at  the  age  of  2 1  y  eacs, 
aiid  adds,  ^'  should  they  die  leaving  no  lawful  issue, 
then  the  whole  to  go  over  to  the  GoiUfreys  and  others. — 
This  court  has  determined  in  the  case  of  Grant  v.  Thomp* 
Many  that  these  words,  <^  leaving  no  lawful  issue"  manifest 
M. plain  intention  \n  the  testator  to  provide  distinctly  ybr 
the  issue  of  his  grandsons^  if  they  should  leave  any. 

And  if  the  common  sense  of  the  community  could  be 
consulted  on  it,  there  would  not  probably  be  found  one 
mind  which  would  hesitate  in  deciding  that  this  must  have 
been  the  intention  of  the  testator.  It  is  very  clear  that 
the  persons  to  whom  the  estate  was  limited  over,  could 
take  nothing  if  the  grandsons  left  issue. 

The  testator  must  therefore  have  intended  that  the  issue 
should  take  something.  And  what  could  this  be  but  the 
intermediate  estate  ?  It  has  been  said  that  the  issue  were 
only  named  to  describe  the  contingency  on  whibh  the 
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€stiite  was  to  go  over  ;  and  the  ease  oiBarnfield  vs.  Wet^^ 
ton,  (2  Bos*  and  Pul.  9^8,  J  has  been  cited^  in  which 
lord  Eldony  the  C.  J.  of  the  Com.  Pleas,  put  this  construc- 
tion on  similar  wor^s. 

As  that  case  has  been  greatly  relied  on^  it  will  be  neces- 
sary to  give  it  a  particular  examination.  The  devise  was 
of  certain  lands  ^^  to  S.  S.  Iter  heirs  and  assigns  for  ever, 
but  if  she  should  die  leaving  rio  lawful  issue  at  the  time 
of  her  deathy*  then  a  devise  over,  &c.  S.  S.  died  with-* 
out  leaving  issue,  but  had  before  suffered  a  recovery  of  the 
premises  to  the  uses  of  her  will ;  and  the  sole  question  was 
whether  the  limitation  over  was  a  contingent  remainder 
on  an  executory  devise.  The  court  determined  that  it 
must  be  construed  an  .executory  devise,  becauce  there  was 
an  express  estate  in  fee  given  to  S.  S.  and  a  contingent 
remainder  could  not  be  raised  on  such  an  estate.  As  the 
testator,  however,  must  have  named  the  issue  for  some  be-* 
neficial  end,  and  every  word  of  a  will  must  have  its  effect, 
the  subsequent  words  '*  if  stie  should  die  leaving  no  law- 
ful issue'^  could  not  be  overlooked  ;  and  Lord  Eldon  got 
rid  of  the  difficulty  which  they  interposed,  by  supposing 
that  they  Were  merely  intetided  as  a  description  of  the 
contingency  on  which  the  limitation  over  was  to  rest ; 
and  that  the  power  which  6.  S.  would  have  of  providing 
for  the  issue,  by  taking  an  estate  in  fee,  would  satisfy  the 
intention  of  the  testator  with  respect  to  them.  Such  a 
construction,  however  objectionable  it  may  be,  will  not  be 
disputed,  because  it  appears  to  be  founded  on  what  the 
court  supposed  to  be  the  intention  of  the  testator  in  the 
case.  But  if  this  was  the  foundation  of  that  decision,  we 
may  also  be  allowed  to  deCMe  the  present  case  on  the  same 
independent  ground.  The  words  here  are  different,  and 
it  is  the  intention  of  a  different  testator  which  is  under 
consideration.  We  are  not  bound,  therefore,-  to  come  to 
the  same  conclusion  with  Lord  Eldon,  in  his  construction 
of  similar  words  in  anoth^:;^.will ;  and  for  this  we  have 
not  only  the  authority  of  Lord  Thurhw,  as  before  stated, 
but  even  the  authority  otljox^Bidon  himself,  who  in  de- 
ls 
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eiding  ^11  %  question  of  intention  on  another  occasion  ha^ 
said,  'M  do  not  mean  it  should  be  inferred  that  other 
Judges  might  not  come  to  a  conclusion  ref^pecting  this  will 
the  reverse  of  that  which  I  have  come  to  ;  on  the  contrary, 
I  hold  that  a  difference  of  opinion  will  always  be  unavoida- 
ble in  cases  of  this  nature."  (Booth  vs.  Blundelly  i 
Meriv.299.) 

This  case  then  oi  Bamfield  y%.  Wetiotiy  is  no  .author!^ 
ty  on  the  question  of  intention.  But  it  would  be  a  fatal 
iLUthority  for  the  claims  derived  from  sales  by  Tiu>ma9 
Wilson,  if  the  legal  ground  assumed  in  it  was  applicable 
to  the  case  before  us.  It  was  cited  for  the  purpose  of 
shewing  that  the  will  of  fF.  Wilson  gave  a  fee  simple  t# 
the  grandsons,  and  if  they  left  no  issue,  an  executory  A^ 
vise  to  the  Oodfreys  and  others. 

But  the  advocates  for  this  construction  do  not  seem  to 
be  aware  that  the  legal  efect  of  it  would  deprive  the  grand- 
sons of  the  power  of  alienating  any  part  of  the  estate  during 
their  lives,  and  thus  afibrd  as  effectual  security  to  the  is- 
sue for  their  interests  as  the  construction  for  which  we 

contend. 

In  this  same  case  of  Bamjteld  vs.  Wetton  Lord  Eldon 
expressly  says,  '<  If  this  be  a  good  executory  devise,  a  r^ 
Govery  will  not  bar  it;  and  it  is  equally  true,  that  the 
eourts  always  endeavor  to  coastrue  a  liihitation,  a  co&txa« 
gent  remainder,  rather  tfaaa  an  executory  devise*  The 
policy  of  the  latter  rule  is  founcM  on  the  n^ry.  dreum- 
stance  that  an  exeeuicry  devise  ca$mot  be  barred."  The 
recovery  therefore  which  had  been  sufiered  by  the  tenant 
in  fee,  was  set  aside. 

So  in  Porter  vs.  Bradley,  (S  D.  and  B,  145,^  whev^ 
ihe  first  estate  was  held  tobea  iee,  and  the  limitatioa  ever 
An  executory  devise,  the  tenant  in  fee,  believing  that  he 
took  an  estate  tail,  sufiered  a  recovery  and  sold  (he  land. 
But  the  court  set  aside  the  sale,  because  the  limitation 
over  was  a  good  executory  devise.  '  The  same  rule  will  be 
found  laid  down  in  a  number  of  other  e»aee.-^( Pelts  vs. 
Brown^  Cro.  J96.    S90*    Heath  vs.    Heathy  1  Av. 
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i?.C  148,^  &€.  And  Mr.  Ftamt,  in  treating  i>f  the  difr 
ference  between  a  contingent  remainder  and  an  executory 
ckyi8e>  states  it  to  consist  in  this ;  ^'  that  the  first  may  be 
barred  by  sey^ral  di&rent  means ;  whereas  it  is  a  rule^ 
that  ab  executory  devise*,  cannot  be  prevented  or  destroy^ 
edj  by  aiiy  alteration  whatever  in  the  estate,  oti/  of  which^ 
9T  after  which  it  is  limited/'  (Feame^  306.)  It  may 
be  said  that  an  alienation  may  be  good  against  the  issue^ 
although  not  agfldn^t  the  executory  devises.  But  the  ca^ 
ses  make  no  such  distinction,  and  Feame  in  another  placd 
aays^  '^  every  executory  devise,  as  far  as  it  goes,  creates 
a  perpetuity  ;  that  is,  an  estate  unalienable  until  the  con* 
iingeney  bedeterminedonewsiy orsLnother.'^  (Ibid.  315.) 
But  such  aeoQtingenoy  cemnot  be  determined  till  the  death 
4>f  the  tenant  in  fee  ;  for  although  he  may  have  issue  du« 
ring  his  life,  yet  he  may  not  leave  any  at  his  deaths  and 
therefore  during  his  life  the  estate  must  be  unalienable. 
But  it  is  not  intended  to  insist  on  this  ground,  however 
strong  it  may  be*  The  object  of  the  present  argument  is 
to  prevail  by  the  strength  of  its  own  construction  of  thm 
ease,  and  not  by  the  weakness  of  the  opposite  argument. 
I  recur  again  then,  to  the  construction,  that  the  word8> 
*^  should  they  (the  grandsons)  die,  leaving  no  lawful  is^ 
sue,"  were  intended  ta  give  the  issue  the  intermediate  es^ 
late;  It  is  important  here  to  remark,  that  even  the  gen* 
end  expressions  ^<  should  they  die  without  issue,''  which 
are  understood  to  mean  issue  indefinitely,  have  been  con* 
itrued  in  most  of  the  cases  in  which  they  have  occurred 
to  intend  a  distinct  benefit  for  the  issue,  although  there 
was  no  direct  gift  to  them.  As  they  could  not,  however> 
thdce  as  purchasers  for  want  of  a  definite  description,  the 
•ourt  has  im|died,  in  thos^  cases>  aft  intention,  ^<  that  th^ 
first  taker  should  so  take,  that  the  proper^  mi^t  be  tran^^ 
missible  through  him  to  his  issue,  and  he  was  therefore, 
^DOBideml  as  taking  an  estate  tail,'  which  would  desceiid 
Qii  his  issue."  This  is  the  language  of  Lord  nurlow  in 
Xnight  Ts.  BlUs,  f2Bro.  C.  C.  578.^  And  the  same 
|Hiaetfde  is  adopted  ia  other  oases.     {Ctg.  Ja.  MU.     I 
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p.  FT,  25.     2  Vem.  766.     1  Eq.  M.   179.     9  Ridge. 
P.  C.  365.; 

But  in  the  case  before  us,  the  words  are  definite  with 
respect  to  the  issue,  and  amount  to  a  direct  gift  to  them ; 
as  will  be  shown  hereafter  from  the  authorities  which  will 
be  adduced.  And  yet  it  is  denied  in  the  opposite  argut 
ment,  that  the  testator  intended  for  them  any  distinct  be* 
nefit.  They  are  supposed,  (adopting  the  notion  of  Lord 
Eldony)  sufficiently  provided  for  by  his  giving  to  their 
feither  an  estate  in  fee,  and  to  have  been  named  by  him  for 
no  other  purpose  than  to  raise  a  benefit  to  his  distant  rela- 
tions. Can  it  be  seriously  believed  that  this  was  all  that 
the  testator  had  in  view  ?  Would  he  be  so  provident  ia 
preserving  his  <^  whole  estate"  for  his  distant  relations  on 
the  failure  of  the  issue,  and  yet  leave  the  issue  dependant 
on.  their  father,  who  from  caprice  or  partiality  might  give 
the  whole  to  a  wife  or  a  favorite  child,  or  who  from  mis- 
fortune or  waste,  might  have  nothing  left  to  give? 
'  But  it  has  been  insisted  that  the  testator  intended  an 
absolute  estate  for  his  grandsons,  because  ^'  he  would  be 
more  solicitous  to  provide  for  such  of  his  posterity  as  h^ 
knew,  than  for  those  who  might  never  come  into  exist* 
ence."  This  might  be  correct  as  a  general  presumption, 
hut  is  certainly  not  so,  where  future  objects  are  expressly 
had  in  view.  For  how  often  do  we  see  testators  giving 
to  their  children  only  a  life  estate  in  their  property,  and 
reserving  the  full  enjoyment  of  it  to  the  next  descendants? 
We  see  indeed,  in  one  extraordinary  instance,  (case  of 
Thelibsson,  4  Ves.  227,)  a  testator  withdrawing  the  en^ 
tire  enjoyment  of  a  vast  estate  from  three  generations  of 
his  family,  in  favor  of  remote  objects,  whom  it  may  final- 
ly be  difficult  to  ascertain.  This  solicitude  to  continue 
property  in  their  families,  is  manifested  by  men  of  every 
condition  in  society ;  and  if  it  is  not  carried  further  than 
the  law  allows,  the  indulgence  of  it  to  that  extent,  is  per** 
fectly  consistent  with  the  soundest  policy.  Property 
would  lose  a  great  part  of  its  value  in  the  eyes  of  most 
mei),  if  it  coui4  npt  be  thus  disponed  of.    The  pleaaurf 
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iR^iich  the  accumulation  of  it  affords  to  many,  seems  to 
consist  less  in  the  enjoyment  of  it  themselves,  (for  to  some 
it  does  not  bring  a  single  comfort)  than  in  the  anticipation 
of  the  future  ease  and  importance  which  they  expect  to 
conCer  by  its  means  on  their  children  and  grand-children. 
This  disposing  power  is  obviously  then  an  incitement  to 
the  industry  of  the  country,  and  ought  on  that  account  to 
be  favored  to  the  extent  of  its  legal  boundary  ;  and  in  all 
doubtful  questions,  therefore,  the  courts  should  presume 
the  legal  exercise  of  it,  instead  of  opposing  to  it  artificial 
constructions,  which  almost  always  defeat  the  reasonable 
intention  of  the  testator,  and  arbitrarily  make  for  him  a 
new  will. 

This  view  of  the  subject,  if  correct,  must  overturn  the 
presumption  that  the  testator,  in  the  case  before  us,  would 
only  be  solicitous  to  provide  for  his  grandsons ;  and  it 
greatly  strengthens  the  presumption  tliat  their  issue  were 
distinctly  in  his  contemplation.  It  is  manifest  that  he 
was  one  of  those  who  wished  to  keep  his  estate  in  his  fami- 
ly as  long  as  he  could,  for  he  expressly  provides  that  <'  the 
whole  shall  be  preserved ybr  his  distant  relations,  if  there 
should  be  no  issue.  Must  he  not  then  have  intended  that 
the  whok  should  be  preserved  for  the  issue,  if  there  were 
any,  who  would  be  his  own  descendants  ?  Both  nature 
and  reason  call  for  this  presumption,  and  in  order  to  carry 
it  into  effect,  we  must  construe  the  will  to  give  an  estate 
by  necessary  implication  to  the  grandsons  ybr  life  only^ 
and  the  remainder  to  the  issue  9S  purchasers. 

Here  we  have  to  encounter  an  objection,  which  seems 
to  be  considered  as  insuperable  on  the  opposite  side.  It 
is  insisted  that  ^<  an  estate  can  never  be  implied  to  issue 
9S  purchasers  ;"  and  the  rule  is  so  laid  down  by  Mr. 
FonblanquCy  (2  vol.  63,  J  who  rests  it  chiefly  on  the  au- 
thority of  Lanesborough  v.  Fox,  (Ca.  tern.  Talb.  262, J 
and  Bodens  vs.  Watson,  (Jimb.  418.  J  When  these  ca- 
ses, however,  are  fully  examined,  it  will  be  found  that 
they  do  not  authorize  the  rule  to  the  unqualified  extent  in 
which  Fonblanque  had  laid  it  down  ',  and  it  is  clearlf 


9%  Charleston^  18SS, 

Bot  authorized  by  the  original  decisions  on  the  Bobjeet.-^ 
It  will  be  shown  also  that  the  rule  eould  not  apply  to  a  cast 
like  this,  even  in  the  English  Courts  ;  and  that  it  nevet 
can  apply  in  its  feudal  sense>  (which  is  the  one  here  insiat** 
ed  on)  to  any  case  arising  in  this  court* 

The  case  of  Lanesbaraugh  vs.  FoXy  was  briefly  this.«^ 
A.  devised  his  right  of  reversion  in  certain  lands  contained 
in  a  settlement,  *^  on  failure  qf  issue  qf  the  body  of  Ail 
j0n  J?/'  to  his  daughter  F.  and  the  heirs  of  her  body.  Il 
was  adjudged  in  the  House  of  Lords  that  these  words  did 
BDt  give  an  estate  tail  by  implication  to  B.  and  the  devis# 
toF.  was  voidy  as  being  on  too  remote  a  contingency,  (Ca. 
iem.  Talb.  262.  J  Mr.  Fecirne^  in  commenting  on  this 
case,  assigns  as  the  reason  for  the  decision,  that  there  was 
no  subsisting  estate  in  A.  extending  to  the  issue  of  B.  and 
therefore  the  estate  devised  by  A.  could  not  be  considered 
as  the  devise  of  a  reversion  depending  on  such  preceding 
estate,  (Feamey  326,  J  It  appears  from  this  that  the  inteh'» 
tioa  could  not  have  efibct,  because  there  was  nothing  on 
which  it  could  operate,  and  not  because  it  contravened  tht 
rule  now  insisted  on.  How  then  does  this  case  supfiort 
the  rule»  or  how  does  it  control  tlie  general  rule  of  ititeii« 
tion  ? 

So  in^  Ute  cade  of  Bodens  vs.  Watson j  th^  testatrix  di* 
lected  her  estate  to  be  sold  and  laid  out  in  the  funds  for 
the  plaintiff  during  his  life,  and  '^  if  he  had  no  heirs''  to 
the  defendant.  The  question  wa«  Vi^hether  the  deviai 
over  was  too  reiiK>te,  being  aftel-  a  dying  wtthoot  heira 
generally  ?  This  was  clearly  a  question  of  technical  con- 
atructioD,  and  Lord  Norifdngton  so  considered  it.  ^^  I 
cannot"  says  he,  ^^  imply  a  gift  to  the  issue  siBpurchaserSf 
for  such  an  implication  muat  be  heecMary,  which  is  not 
tiie  case  here.'! 

And  again,  ^<  the  failure  of  heirs  is  not  confined  to  k 
particular  time,  but  is  general.^'  This  is  saying  express* 
ly  that  a  necessary  implication  would  be  sufficient  to  raise 
a  gift  to  the  issue  as  purchasers  ;  and  Lord  Hardwieke  had 
before  determined,  in  th^  case  of  Read  vs.  SntU^  (2  Jiik. 
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M4y^  ftvhich'wiU  be  more  fully  noticed  hereafter,)  that 
the  word  leaving  as  applied  to  issue,  was  a  word  of/n/r- 
ckase^  and  would  raise  an  estate  in  remainder  by  neces8€t' 
ry  implication.  What  then  becomes  of  the  supposed  in- 
flexible rule  to  the  contrary  ? 

But  I  proceed  to  show  that  it  is  not  authorized  by  the 
original  decisions  on  the  subject. 

The  earlii^t  case  referred  to  is  in  the  yearbook  of  13  H. 
*1j  which  is  thus  stated  by  Plowden  : — "  If  a  man  devises 
land  to  one,  habendum  to  him  and  to  his  heirs,  after  the 
death  of  the  wife  of  the  devisor^  then  although  the  wife 
is  not  named,  yet  she  shall  take  an  estate  for  life  thereby,'^ 
(Plowd.  Cof»,  \59.)  The  editor  of  iP/owflten  undertaken 
to  correct  this  statement,  and  insists  that  the  case  in  13  IL 
7,  was  not  a  devise  to  a  stranger^  but  to  the  heir  at  laWf 
after  the  death  of  the  wife,  which  he  agrees  carries  an  e9- 
tale  for  life  to  the  wife  by  necessary  implication,  because. 
the  heir  is  expressly  excluded  from  taking  it  until  after 
ket  death.  But  the  same  role  is  again  recojrnized  by 
Piawdenj  in  a  subsequent  part  of  his  Commentaries.  — **  If  ^ 
Mi3^  he,  one  devises  land  to  a  man  after  the  death  of  his 
wife,  the  wife  shall  have  an  estate  for  life,  although  it  be 
not  given  to^er,  and  this  is  by  reason  of  the  intent^  (Plow. 
Com.  Al^)  Now,  although  the  case  in  13  H.  7,  may 
have  been  a  devise  to  the  heir,  yet  it  does  not  follow  that 
the  mle  was  not  applicable  to  a  stranger  also  ;  and  surely 
Ptowden,  who  ranked  with  Littleton  and  Coke  as  an  ora- 
cle of  ancient  law,  ought  to  know  better  what  that  law 
Was  than  any -modern  lawyer.* 

I  think  it  must  appear  from  thi»  examination  that  the 
which  has  been  so  strongly  relied  on,  is  as  much  un* 
e  control  of  intention  as  any  other  rule,  and  is  made 
to  yield  even  in  the  English  Courts  to  words  of  necessary 
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^PBofiQSfor  Chrittiath  in  his  notes  on  2  JBlaofe,  Com.  381.  aay8^<<  It 
hftf  l^eeii  thought  that  if  it  ^a  given  to  a  stranger,  &c.  &c."  This  shows 
the  inclination  of  lus  own  opiniop  to  be  in  &Tor  of  the  above  construc- 
tion of  P^vwdlro. 
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implication.  But  the  operation  of  it  in  our  courts  must 
be  still  more  limited  for  another  reason.  Its  chief  object 
is  avowedly  to  protect  the  interest  of  the  heir  at  law,  who 
has  always  been  so  great  a  favorite  with  the  law  of  En- 
gland, that  almost  all  the  technical  obstacles  opposed  to 
intention,  seem  to  have  been  created  for  his  benefit.-^ — 
He  is  there  the  representative  of  family  pride,  and  the 
depositary  of  a  name  and  estate  which  it  is  the  policy  of  an 
aristocratic  government  to  preserve  in  perpetual  existence ; 
and  therefore  every  presumption  is  made  ifi  his  favor.- 
But  here  we  have  no  heir  at  law.  A  more  just  policy, 
and  one  more  suited  to  our  republican  institutions,  has 
long  ago  abolished  the  un-natural  claims  of  primogeniture. 
Real  estate  is  here  no  longer  transmissible  by  descent  ; 
the  act  declares  that  there  shall  be  an  equitable  distribu- 
tion of  it,  and  it  is  placed  on  the  same  footing  as  personal 
estate.  Every  rule,  therefore,  incident  to  the  right  of 
primogeniture,  must,  as  far  as  it  relates  to  that  right,  be 
necessarily  modified  ;  and  the  rule  under  consideration 
can  only  be  recognized  in  our  courts,  after  being  divested 
of  this  feudal  principle.  It  must  then  sink  into  the  rule 
which  has  been  applied  to  devises  where  the  interest  of 
the  heir  was  not  concerned ;  as  where  the  devise  has  been 
of  a  term,  or  any  other  personal  estate.  It  must  be  obvi- 
ous for  the  same  reason  that  the  distinction  which  prevails 
in  the  English  cases,  in  the  construction  of  the  words 
'^  leaving  no  issue,"  with  a  reference  to  real  or  personal 
estate,  cannot  exist  here.  Lord  Kenyon  has  denied  the 
existence  of  it  even  in  England.  <<  It  would  be  very 
strange,"  says  he,  '^  if  these  words  had  a  different  mean- 
ing when  applied  to  real  and  personal  property.  If  such  a 
distinction  existed  in  the  law,  it  certainly  would  not  agree 
with  the  rule  lex  plus  laudatury  quando  ratione  proba- 
tur;  but  itis  not  founded  m  law."  (3  Z>.  ^  E.  146.) 
Lord  Eldon  has  indeed  expressed  great  alarm  at  this  opin- 
ion, and  considers  it  an  outrage  on  a  settled  rule.  (Crooke 
vs.  De  Vandes,  9  Ves.  203.^  But  it  is  unimportant  to 
us  what  the  rule  may  be  in  England  ;  it  is  sufficient  for 
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tnir  puipose  that  this  distinction  is  untenable  in  our  courts^ 
and  it  may  be  left  to  the  English  Judges  to  settle  the  ques- 
tion in  their  own  way. 

There  remains  one  more  objection  to  be  considered. — 
Great  Stress  has  been  laid  on  the  devise  to  the  grandsons 
being  an  estate  in  fee,  which  id  supposed  to  preclude  any 
implication  to  the  contrary.  This  objection  has  beea 
piartly  answered  by  the  cases  already  cited,  and  particular- 
ly by  that  of  Robinson  vs.  Robinsony  In  which  all  thd 
Judges  of  the  King's  Bench  concurred  in  construing  an 
express  estate  for  life,  to  be  an  estate  tail,  In  order  to  ef- 
ftctuate  the  intention. 

The  case  oi  Porter  vs.  Bfadley^  (^  It,  8r  E.  145,^  is 
ahother  strong  caSei,  ito  which  Lord  Kenyon  thus  lays 
down  the  laW — "  the  first  part  of  the  devise  carries  a  fee^ 
for  it  is  to  him,  his  heirs  and  assigns  for  ever  ;  but  it  i^ 
clear  that  those  words  may  be  restrained  by  Subsequent 
ijones,  so  as  to  carry  only  an  estate  tail." 

In  Bean  vs.  Hallepj  f8  T.  Rep.  ^,y  Lord  Kenyon  is 
still  more  full  On  th6  point.  "  I  will  not  (says  he)  go 
through  all  the  cases  on  this  head,  because  they  were  ex- 
ahiined  most  minutely  in  that  of  Robinson  vs.  Robinson^ 
which  Was  sifted  and  considei-ed  more  than  any  preceding 

c^e. 

That  case  was  agitated  for  nearly  half  a  centui^.  It 
first  came  on  in  Sir  J.  JekylPs  time,  and  was  not  decided 
until  after  Lord  Hardwicke  had  left  the  profession  ;  and 
though  the  latter  entertained  some  doubts  during  its  dis- 
cussion in  the  House  of  Lof ds,  (he  had,  it  appears,  given 
a  contrary  opinion  in  the  Court  of  Chancery,)  he  concur- 
red in  the  unanimous  opinion  of  the  Judges,  delivered  by 
C.  Baron  Parket.  By  that  case,  this  positibn  is  deafly 
established,  that  in  the  construction  of  a  will,  we  must  first 
look  to  the  general  intent  of  the  devisor,  and  give  effect 
to  that ;  and  if  there  be  a  secondary  intent  which  inter-* 
feres  with  it,  we  are  to  reconcile  the  whole  as  far  as  we 
«tn,  but  at  all  ei^entSy  to  give  effect  to  the  general  inten- 
tion, 

13 
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In  that  case  the  special  intent  was  defeated ;  the  first' 
limitation  was  to  L.  H.  for  life  and  no  longer  ;  nothiog 
therefore  could  be  more  clear  than  that  the  devisQr  only 
intended  to  give  him  an  estate  for  life  ;  yet  seeing  that 
that  particular  intent  was  inconsistent  with  the  devisor's  ge* 
neral  intent,  which  was  that  the  whole  lineof  male  heirsof  L» 
H.  should  take,  the  court  thought  that  they  ought,  in  conve- 
nience and  in  law,  to  effectuate  that  general  intent/'  So^ 
in  the  case  before  us,  it  may  be  admitted  that  fP^  Wilson 
intended  to  give  ai)  estate  in  fee  to  his  grandsons  ;  but  he- 
intended  sdso  that  his  estate  should  go  afterwards  to  their 
issue,  and  if  not,  to  collateral  relations.  As  an  absolute^ 
estate  to  the  grandsons  would  be  inconsistent  with  tfais<^ 
general  intent,  we  are  bound  to  construe  the  devise  to 
them  an  estate ybr  life  only^  in  order  to  carry  into  e£fect? 
such  general  intent.     Mr.  Jtjbst,  Ashhursi  in  concurring. 

^ith  Lord  E.  in  the  above  ease,  observed  '<  that  the  case» 
of  Robinson  vs.  Robinson^  and  Bamfield  vs.  Popham^ 
had  brought  back  the  rule  of  law  to  its  natural  channel, 
namely,  the  general  intention  of  the  testator,  ^nA  freed  it 

.  from  the  fetters  of  technical  rules." 

I  have  so  far  considered  the  will  under  examination  on 
its  own  independent  ground  of  intention,  which^  acoord* 
ing  to  the  principles  before  laid  down,  is  the  true  ground 
on  which  it  ought  to  be  determined  ;  but  as  the  construc- 
tion we  contend  for  is  also  fully  supported  by  precedents, 
aad  it  may  be  a  further  satisfaction  to  shew  this,  I  will  re- 
fer to  some  of  those  which  most  directly  apply  to  it  In 
Forth  vs.  Chapman^  (\  P.  fFms.  667 ^  J  the  words  were 
(after  giving  the  estate  to  the  first  taker  without  the  words 
for  Ufe)  <<and  if  my  said  nephew  shall  depart  this  life, 
and^  have  no  issue  qf  his  hody^^^  then  a  devise  over, — 
Lord  Maccltsfitld  was  of  opinion  that  the  words  were 
descriptive  of  issue  at  the  time  of  the  death  of  the  nephew, 
and  tlie  devise  over  was  good.  This  was  saying,  in  other 
wordsj  that  the  issue,  if  any,  would  have  taken  ^spurcha- 
Mrs.    I  quote  this  case  £rom  2  jltk.  647,  as  it  is  there 
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«tate9  by  Lord  Hardwicke^  who  says  he  took  it  fropa  his 
^Mirn  note  of  the  case^  having  been  counsel  in  it 

Again,  in  Sead  vs.  SneU^  (2  Jttk.  642,  J  the  testatrix 
left  her  whole  estate  to  be  settled  on  her  daughter  and  the 
heirs  of  her  body,  and  adds,  ''but  in  case  my  said  daugh- 
ter should  die,  leaving  no  heirs  of  her  body,  then  I  be^ 
queath  over,  &c.  Lord  Hardwicke  said,  ''  I  am  of  opin* 
ion  that  this  is  a  gift  to  the  daughter ybr  life,  with^  con^ 
iingent  remainder  to  such  heir  of  her  body  .as  shall  be 
living  at  the  time  of  her  death.  There  have  been  many 
cases  where  heirs  of  the  body  have  been  construed  words 
of  purchase.*'  "  It  has  been  objected,  that  the  words ,^>r 
^Kfe  are  not  in  this  will.  But  I  do  not  know  that  any 
weight  has  been  laid  on  the  want  of  those  words  when  th$ 
intention  of  the  testator  has  otherwise  appeared." — (Ibidy 
648.y 

So  in  Lan)ply  vs.  Blower,  (3  Atk,  397,  J  the  testatrix 
^ave  by  her  will  to  her  two'  nieces,  "  each  one  half  of  the 
produce  of  bank  f$tock,  and  to  their  issue,  and  if  either  of 
them  should  happen  to  die  before  the  legacy  became  due^ 
and  leave  no  issue,  the  share  of  her,  so  dying,  should  go 
to  the  survivor.*'  One  of  the  nieces  died,  leaving  a  son, 
who  brought  his  bill  for  the  moiety  of  the  Bank  Stock.— 
it  was  objected  on  the  other  side,  that  there  was  no  be- 
quest to  the  ancestor  ybr  life,  and  therefore  the  issue  could 
not  take 'by  way  o{  remainder.  But  hord  Hardwick^ 
again  recognized  the  settled  rule,  that  the  words  ''leavf 
"no  issue*'  were  relative  to  any  child  which  the  legatee 
might  have  at  the  time  of  her  death ;  and  although  the 
preceding  gift  was  to  the  mother  and  her  issue  indefinitely, 
which  would  vest  the  whole  interest  in  the  mother,  yet  it 
was  said  the  subsequent  words  showed  that  the  issue  werje 
to  take  after  the  mother,  and  the  court  decreed  for  the 
'plaintiff  accordingly. 

These  cases  confirm,  most  explicitly,  every  ground 
•which  has  been  contended  for.  They  recognize  the  rule 
•of  intention  as  the  paramount  rule.  They  concur  in 
CQOstruing  the  words  ^^  leaving,  no  issue, '^  as  words  of 
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purchcLse.  They  declare  that  these  words  are  6uch  a  per* 
sonal  designation  of  the  issue  as  to  amount  to  a  direct  gij^ 
to  them.  And  lastly,  although  there  may  be  no  preced- 
ing esiafe/or  /t/e,  or  although  there  may  be  an  express 
estate  infee^  or  in  tail,  to  the  first  taker ;  yet,  in  order 
to  efiectuate  the  intention,  these  words  will  raise,  by  ne- 
oessary  implicationj  an  estate  for  life  to  their  first  taker, 
and  a  contingent  remainder  to  the  issue. 

I  here  close  the  argument.  This  united  authority  of 
precedents  and  principles,  in  support  of  the  construction 
given  by  this  court  to  the  will  of  W.  Wilson^  ought  I 
think  to  be  conclusive.  It  would,  however,  be  presum- 
ing too  much  to  expect  that  it  will  satisfy  every  judg- 
ment. The  bias  produced  even  in  liberal  minds,  by  opin- 
ions previously  formed  or  professionally  adopted,  forbids 
such  an  expectation.  But  it  is  believed  that  it  will  satisfy 
^e  candid  and  enlightened  judgments  of  those  who  have 
no  such  prepossessions ;  and  it  is  confidently  hoped  that 
it  will  afibrd  a  sufficient  refutation  of  the  charge  contained 
in  one  of  the  grounds  of  appeal,  ^Hhat  the  jurisdiction 
which  has  been  exercised  by  the  court  is  an  unwarranted 
assumption  of  power."  It  is  the  license  of  the  bar,  and 
perhaps  it  is  their  privilege,  if  exercised  with  decorum,  to 
arraign  such  decisions  of  the  bench  as  appear  to  depart 
from  any  fundamental  principle.  But  si^  apparent  depar- 
ture may,  when  more  fully  examined,  prove  to  be  an  avt- 
thorized  act ;  and  especially  where  the  question  relates  to 
the  application,  as  in  the  present  case  of  the  ancient  law 
of  England  to  the  tenures  of  this  country.  Our  ancestors 
in  adopting  the  common  law,  expressly  excepted  such 
parts  of  it  as  were  inconsistent  with  our  peculiar  institu- 
tions ;  and  as  such  a  discrimination  was  not  easily  suscep- 
tible of  Legislative  regulation,  they  must  have  intendec^ 
that  this  should  be  left  to  the  sound  discretion  of  the  courts. 
In  England,  the  modifications,  which  the  ancient  law  has 
bieen  continually  undergoing  by  judicial  decisions,  have, 
in  the  lapse  of  time,  so  changed  the  original  system,  that 
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^It^  Mges  of  two  centuries  ago  would  not,  if  now  alive,  re- 
pc^ize  it  as  the  same. 

Such  modifications  are  rendered  necessary  by  the  pro- 
gressive changes  in  the  moral  and  political  state  of  soci^ 
ty ;  and  if  they  are  so  gradual  as  to  give  no  alarm  to  the 
jealousy  of  the  profession,  by  rendering  legal  advice  un- 
certain, they  must  be  justly  considered  as  safe  and  neces- 
sary improvements  in  jurisprudence.  But  there  cannot 
be  a  greater  public  mischief,  and  one  more  to  be  deprecat- 
ed than  an  abrupt  judicial  change  in  a  settled  rule  of  law  3 
ipr  this  nuist  subvert  existing  rights,  and  would  be  le^sla- 
tion  in  its  worst  form.  So  any  unwarranted  interference 
with  the  jurisdiction  of  another  court,  by  assuming  its 
powers,  or  opposing  its  authority,  must  also  have  the 
most  mischievous  tendency.  It  is  not  believed,  however, 
that  it  is  seriously  intended  to  impute  either  of  these  acts 
to  this  court.  The  animadversions  of  the  bar,  on  particu-* 
lar  decisions,  will  often  be  indulged  to  great  extent,  both 
in  argument  and  in  conversation ;  but  a  cooler  exercise  of 
judgment,  and  a  more  perfect  examination,  would  not,  I 
am  persuaded,  permit  any  membert)f  it,  who  possessed  a 
full  knowledge  of  the  legitimate  powers  of  this  court,  to 
fnake  a  deliberate  charge  of  this  nature. 

Chancellor  De  SatiSsure : 
I  have  examined  the  above  opinion  with  much  atten- 
tion ;  1  am  entirely  satisfied  with  the  reasoning  and  con* 
elusions,  and  I  concur  therein  fully. 

Cb^Lncellor  James :  I  concur.  * 

Chancellor  Gaillard: 

The  decree  of  the  Circuit  Court  is  appealed  from  on  diC- 
ierent  grounds : 

1st.  That  the  court  assumed  a  jurisdiction  not  warrant- 
ed by  the  laws  of  the  land,  in  taking  cognizance  of  the 
above  case,  because  there  was  plain  and  adequate  remedy 
lor  the  complainants  at  law. 
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^^.  That  the  court  assumed  a  jurisdiction  not  warrant- 
«d  by  the  previous  usage  of  the  same  court  in  trying  the 
^ralidity  i^f  a  title  of  a  freehold  between  adverse  claimants. 

3d.  That  the  court  proceeded 'to  decree  upon  tiie  face 
of  the  liiU|  when  not  an  argument  of  counsel  was  made  oot 
either  side  beyond  the  legal  grounds  contained  in  the  de- 
murrer, and  Without  hearing  testimony  on  either  sideband 
assuming  the  allegations  contained  in  the  bill  as  true| 
which  were  expressly  negatived  in  the  answer. 

4th.  The  courts  violated  the  constitution  by  taking  ju« 
risdiction  of  a  case  properly  cognizable  by  a  jury,  and 
where  a  jury  is  guaranteed  by  the  constitution. 

5th.  That  the  court  misapprehended  its  duty  and  pow^ 
ers,  when  it  endeavoured  by  an  over-reached  authority, 
to  counteract  the  legal  determinations  of  the  court  of  law« 

6th.  That  the  court  was  without  the  pale  of  its  author- 
ity iQ  looking  to  the  event  of  a  decision  not  made  by  thfe 
Court  of  Law^  nor  made  until  eleven  months  and  more 
after  hearing  of  the  above  case. 

7th.  Because  the  decision  is,  in  every  part,  against  law, 
usage,  facts  and  prerogatives,  and  in  direct  violation  of 
the  constitution. 

I  concur  in  the  opinion  expressed  as  to  ikie  intention  of 
the  testator.  On  this  point  I  shall  add  nothing,  except  to 
observe  that  the  court  will  go  every  length  posmble  to 
•carry  the  intention  of  a  testator  into  execution  for  the  be- 
nefit of  those  to  whom  the  testator  designed  a  benefit,  f2 
Fearne^  p.  177.^  A  bequest  is  made  to  A.  and  if  A.  dies 
without  issue,  then  to  B. ;  the  limitation  over  is  void. — 
But  if  to  A.  and  A.  dies  without  leaving  issue,  it  is  good, 
although  in  both  cases  the  intention  is  probably  the  same. 
I  should  construe  the  bequest  differently,  considering  my- 
self bound  by  the  technical  construction  of  the  words  dy- 
ing without  issue.  But  as  Lord  Thurlow  observes,  to 
call  dying  without  leaving  issue,  the  natural  sense  of  dy- 
ing without  issue,  is  against  all  the  cases ;  the  w«rd  leav- 
ing, restricts  the  dying  without  issue  indefinitely,  to  dy- 
ing without  issue  living  at  the  death  of  the  testator,  and 
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brings  the  limitation  within  the  period  during  which  it  i^ 
permitted  to  suspend  the  power  of  alienation.  The  son  of 
llamas  Wilseny  (the  grandson  of  the  testator^)  takings 
fee  by  implication^  it  follows  that  his  father,  by  exchang- 
11^  tiie  Black  River  for  the  Boggy  Swamp  piantationy 
parted  with  a  greater  interest  than  lie  was  entitled  to. — • 
Now  it  is  not  allowed  to  a  tenant  for  life  to  take  advantage 
of  his  possession,  to  injure  the  estate  of  the  remainder 
man.  Aa  Equity  grows  out  of  the  relation  in  which  he 
is  placed.  He  who  purchases  from  a  trustee,  with  a  knowl- 
edge of  the  tmst,  takes  subject  to  it.  The  defendant  Green 
ran  the  risk  of  a  bad  title,  and  guarded  against  it.  He 
d6es  not  deny  in  his  answer  that  ^^  he  used  such  caution 
in  obtaining  a  security  for  his  title,  tiiat  a  prudent  man 
would  use.''  The  bill  is  brought  to  set  aside  the  agree- 
ment between  T^omiis  fVHsany  the  grandson,  and  the 
defendant  Oreen,  to  compel  him  to  re-convey  the  Black 
Hlver  plantation,  to  account  for  the  profits  of  it,  and  also 
to  deliver  up  the  muniments  and  titles  of  the  estate.  To 
aet  aside  an  agreement^  and  compel  a  re-conveyance  is  a 
matter  within  tlie  ordinary  exercise  of  the  jurisdiction  of 
this  court,  nor  can  it  be  denied  that  the  court  tias  juris- 
diction on  equitable  ground  to  order  instruments  to  be  de- 
livered up  ;  and  Lord  Eldon  in  Ware  Sf  Haretocodj  (W 
Vesey,  p.  32,y  aays,  "  if  those  grounds  involve  the  con- 
sideration of  legal  points  arising  incidentally  in  the  exer- 
cise of  that  equitable  jurisdiction,  and  in  general,  where 
the  court  has  the  equitable  jurisdiction,  it  has  a  clear  right 
to  decide  for  itself  the  questions  arising  incidentally  with 
a  view  to  determine  the  principal  question,  so  much  so 
that  this  court,  in  -such  cases,  is  not  even  bound  to  act  up- 
on the  answer  given  to  it  by  a  court  of  law."  Without 
the  equitable  grounds  which  give  this  court  jurisdiction, 
so  far  from  the  remedy  being  complete  and  adequate  at 
law,  the  complainant  would  have  bsen  obliged  in  order  to 
make  out  his  case,  to  resort  to  this  court  to  procure  the 
papers  improperly  in  the  hands  of  the  defendant,  and 
aougftt  by  the  bill.  In  reference  to  another  of  the  grounds 
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of  appeal,  it  i^  to  be  observed,  that  the  first  constniction 
whijch  the  will  of  Wilson  received,  was  giv«n  by  thier 
ooiirt.  If  the  court  of  law  had  given  their  construction 
first,  I  should  have  adopted  it  on  account  of  the  great  im-^ 
portance  of  preserving  an  uniformity  of  decisions.  Thift 
court  has  no  control  nor  supremacy  over  the  court  of  law. 
The  mode  of  calculating  interest  in  the  two  <!oXiHs  is,  in 
some  cases,  different ;  the  courts  of  law,  allowing  what 
this  court  considers  as  compound  interest ;  but  it  does  not 
counteract  the  legal  determinations  of  that  court,  nor  in- 
terfere with  their  executions  issued  in  conformity  to  their 
own  decisions.  Evils,  it  is  admitted,  result  from  the  oc- 
casional differences  of  opinion  of  the  two  courts,  but  it  is 
believed  they  spring  from  a  defect  in  the  organization  of 
our  judiciary  system,  and  not  from  its  administration. — 
The  answer  of  the  defendant  was  read  in  the  Circuit  Court, 
and  the  defendant  had  the  benefit  of  it.  The  decree  is 
founded  altogether  on  the  construction  of  the  will,  and  on 
allegntions  in  the  bill  which  the  answer  admits.  I  concur 
therefore  in  the  opinion  of  my  brethren,  as  well  as  to  the 
jurisdiction  of  the  court  as  to  the  intentioft  of  the  testator, ' 
and  that  the  decree  of  the  Circuit  Court  should  beaffirmed^r 
November  5,  1822. 

Decree  of  the  Appeal  Court  entered  in  this  case,  Co- 
lumbia, May,  18JI&. 

It  is  ordered  and  adjudged  that  the  decree  of  the  Cir« 
ctiit  Court  be  afiirmedy 

(Signed)  HsmEtr  W.  De  Saussure, 

Theodore  Gaillarb, 
Tho.  Waties, 
Wm.  D.  James. 

Prioltau  S;  Wilsouj  for  the  motioa. 
Kingy  contra. 
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WlLLXAM  DbWEES  VS.  AdG£3  &  Bl^ACE. 

A  vessel  fioatlng  in  tiie  dock  of  any  wharf,  thoiij^h  niooFed  to  a  different 
whar^  must  be  considered  as  laying*  at  the  foniicr  woaif ;  aiid  the 
rates  of  wharfag'e  due  by  her,  must  go  to  tliut  whaif. 

TRIED  before  Mr.  Justice  Eichardwn. — This  was  a 
summary  process  to  recover  rates  of  vvharfage.  The  par- 
ticular charge  made  was  for  landing,  that  is,  in  the  lan« 
guagc  of  the  actof  2Sth  March,  177:3,  fP.  L.  295,)  "  for 
goods  laden  from  one  vessel  to  another.  '*  The  deffendant^a 
schooner  lay  in  the  dock  or  space  of  water,  opposite  to 
the  plaintiffs  wharf,  and  had  her  cargo  landed  or  laden  on 
board  aship,  which  lay  in  the  dock  of  Magwood^s  wharf: 
both  the  ship  and  schooner  were  moored  to  Magwood's 
wharf.  Judge  Richardson^  who  presided,  ordered  the 
'^  rates  for  landing''  to  be  paid  to  the  pbintiiT,  and  tliis  ap« 
peal  was  on  the  ground  that  the  plaintiff  was  not  entitled 
to  landing,  from  the  schooner. 

Mr.  Justice  Richardson  delivered  the  opinion  of  the 
eourt: 

The  proper  inquiry  is,  at  whose  wharf  did  the  schooner 
lay,  i.  e.  does  the  floatingin  the  plaintiff's  dock  or  the  moor- 
ing to  Magwood's  wharf,  pve  the  right  to  the  rates  of 
wharfage  ?  The  language  of  the  act  in  fixing  the  rates  of 
wharfage  is  not  explicit  The  first  class  of  rates  is  called 
'<  wharfage  of  ships^  &c.  for  each  dfiy  that  such  vessel 
shall  lay  at  any  wharf."  What  position  is  meant,  by 
'<  laying  at  a  wharf,"  is  left  to  construction.  Custom  has 
heretofore,  as  I  understitnd,  allowed  the  wharfage  for  lay- 
ing at  a  wharf,  to  that  wharf,  in  the  dock  of  which  the  ves- 
sel floats,  although  she  may  be  moored  to  a  different  wharf. 
Five  witnesses,  Mr.  Crawfardj  OUbs^  Lothrop.  Ingra* 
ham  and  Butkr  agreed  in  this,  and  thought  that  the 
charge  for  landing  would  follow  that  forlayage.  Mr.  In* 
graham  mentioned  an  instance  of  11700  rent  being  paid 
by  Chislom  to  Doyky  for  the  use  of  his  dock,  adjoining 

14 
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Chislom^s  wharf.  But  Mr.  Payne  thought  that  no  right 
to  wharfage  of  any  kind  could  accrue  to  the  plantiff ;  but 
that  the  rates  ought  to  go  to  the  wharf,  at  which,  th^e 
schooner  liad  been  moored.  He  conceived  that  the  mere 
use  of  the  dock  gave  no  claim,  because  the  dock,  as  he 
supposed,  belongs  to  the  state.  I  will  not  afifect  to  decide 
in  whom  the  fee  simple  of  the  dock  is  vested.  For  the 
present,  it  suffices  to  say,  that  the  act  of  1778  allows  the 
rates  of  wharfage  ;  and  the  right  to  the  use  of  the  dock  is 
presupposed,  in  order  to  authorize  the  charge  of  such  rates, 
by  any  person.  But  if  the  docks  were  common  to  all  the 
wharves,  the  indiscriminate  use  of  them  would  be  produc- 
tive of  endless  contention,  partialities  and  injustice.  On 
the  other  hand,  in  whomsoever  the  fee  simple  may  be, 
the  custom  is  plain,  reasonable  and  consistent  with  the  es- 
sential characteristics  of  the  rates  of  wharfage,  to  allow  to 
each  wharf  the  use  of  the  water  directly  in  front ;  and  to 
consider  such  water,  (at  least  for  the  purpose  of  enforcing 
the  act  and  allowing  the  rates,)  as  part  of  the  wharf.  The 
moment  this  space  of  water,  called  the  dock,  is  thus  ap- 
propriated to  its  proper  wharf,  it  follows,  that  a  vessel 
floating  in  the  dock  of  any  wharf,  though  moored  to  a  dif- 
ferent wharf,  must  be  considered  as  laying  at  the  former 
wharf ;  and  the  rates  of  wharfage  due  by  her,  must  go  to 
that  wharf.  In  a  word,  lavage  gives  the  rates  of  wharf- 
age. For  instance,  if  goods  laying  on  a  wharf  should  be 
taken  from  such  wharf  by  water,  the  wharf  so  dischai^ing 
the  goods,  receives  the  rates.  This  arises  under  that  class 
of  rates  called  ^'  wharfage  of  goods  loaded  at,  or  taken 
from  any  wharf  by  water."  (P.  L,  296.)  So  the  charge 
for  landing  in  the  instance  before  us,  comes  under  that 
class  of  rates,  called  '<  wharfage  of  goods  landed  or  laden 
from  one  vessel  to  another  at  any  wharf/'  {P.  L,  294.) 
Here  must  be  meant  the  rates  to  be  paid  by  the  vessel 
which  unloads,  not  that  which  receives  the  goods.  Now 
in  tlie  present  instance,  the  schooner  did  unload  and  dis- 
charge the  goods,  and  she  lay  at  the  time  in  the  dock, 
which  is  the  same  as  at  the  wharf  of  the  plaintifil     The 
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pittntiff's  wharf^  theny  received  the  schooner  with  her 
cargO;  and  from  his  wharf  the  cargo  was  discharged. 
The  schooner^  for  the  purpose  of  landing  the  goods,  being 
at  the  wharf  from  which  the  goods  were  taken  in  the  former 
instance :  That  is  to  say,  as  she  lay  at  the  plaintiff's  wharf, 
she  was  for  that  purpose  as  part  of  his  wharf.  It  follows, 
as  in  the  former  instance,  that  the  wharf  which  had  tecei^ 
▼ed,  and  does  discharge  the  goods,  is  entitled  to  the  rates 
of  wharfage. 

The  motion  is  therefore  dismissed. 

Justices  Colcoeky  Notty  Huger  and  John$on^  concurred. 

Hayney  At'y.  Gen.  for  the  motion. 
Simons  y  fontra. 


Iai^es  St£V£ns,  ads.  Treasurers. 

^Ilie  act  of  1795,  requires  SherifTs  to  give  bond  to  the  «  Treasurers  of 
the  state,"  Held^  that  a  bond  to  the  «  commissioners  of  the  Treasu- 
ry*' is  good. 

80  where  the  same  aet  requires  that  before  the  Sheriirs  bond  is  accep- 
ted by  the  Treasurer,  it  sliaU  be  approved  of  by  3  oommissionersf  but 
the  same  was  only  approved  of  by  2  :  It  was  Hcld^  that  as  long  as  the 
Sheriff  remuned  in  office,  he  must  be  regarded  as  an  officer,  and  his 
own  failure  to  perfect  his  security  can  not  be  pleaded  in  bar  against 
the  consequences  of  his  misconduct  in  office. 

So  of  the  certificate  required  by  the  above  act  from  the  Tk^asury,  and 
to  be  recorded  in  the  clerks  office  of  the  district^  the.  Sheriff  ca« 
not  object  that  it  has  never  been  obtained. 

So  it  is  not  objectionable  on  the  part  of  the  Sheriff,  that  his  bond  was  for 
#10,000,  and  the  act  required  it  to  be  for  $  5,000. 

Tried  before  Mr.  Justice  Ricfutrdsoriy  at   Colleton,   No-^ 

vember  Term,  1822. 
THIS  was  an  action  of  debt  against  the  defendant  as  se* 
curity  in  the  official  bond  of  Btrkly  Fergtison,  late  sher^ 
iff  of  Beaafort  distcict. 
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The  defendant  pleaded  in  bar,  riz :  1st.  That  the  Aet  of 
Assembly  of  17J>5,  regulating  the  office  of  sheriff,  requir- 
ed the  sheriff'^  bond  to  be  made  payable  to  the  ^*  Treaiu*> 
rers  of  the  state,"  whereas,  the  bond  in  question^  was 
made  payable  to  the  Commissioners  of  the  Treasury. 

8nd.  That  the  said  act  required  that  the  fweurities  tOt 
the  said  bond,  before  they  were  accepted  by  the  treasa* 
rers,  should  be  approved  of  by  certain  commissioners,  or 
any  three  of  them,  or  the  ofHce  of  the  s}>eriff  should  be  vin 
cated  ;  whereas,  the  securities  of  this  bond  were  approv- 
ed of  but  by  2  commissioners. 

3rd.  That  the  said  act  required,  that  the  sheriff  should 
not  enter  on  the  duties  of  his  oiT»ce,  until  he  had  recorded 
in  the  office  of  the  clerk  of  the  District  Court,  for  which 
he  was  elected,  a  certificate  from  the* said  commissioners, 
that  the  sheriff  hao  duly  executed  and  lodged  in  the  trea* 
sury,  such  bond  with  such  security  as  was  required  by  the 
Act  of  Assembly  ;  and  if  the  sheriff  should  fail  to  comply 
with  these  requisites,  the  oilice  of  such  sheriff  should  be 
vacated ;  Whereas,  |io  such  certificate  required  by  the  Act 
of  Assembly,  was  ever  recorded  in  the  office  of  the  clerk 
of  common  pleas  of  Beaufort  district. 

4th.  That  by  Act  of  Assembly  of  1799,  the  bond  re- 
quired from  the  sheriff  of  Beaufort  district,  was  directed 
to  be  for  the  sum  of  $  5,000 ;  whereas  the  bond  given  by 
the  said  sheriff  and  his  secuiitics,  was  for  the  sum  of 
jS  10,000. 

The  plaintiff  demurred  to  this  plea,  and  the  defendant 
joined  in  the  demurrer.  The  presiding  Judge  sustained 
thedemurrery  and  overruled  the  plea. 

From  this  decision,  an  appeal  was  made,  and  a  motion 
now  made  for  the  reversal  of  the  decision  of  the  Circuit 
pourt^  upon  the  grounds  set  forth  in  the  said  plea. 

Mr.  Justice  Richardion  delivered  the  opinion  of  the 
court:  .  ;  : 

The  object  of  the  act  of  1795,  was  to  obtain  seeiuity 
from  sherifls;  and  for  that  purpose  it  points  out  oertam 
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^riteaas  by  which  the  security  shall  be  ascertained  to  be 
good  and  sufficient.  When  the  act  directs  the  sheriffii 
bond  to  be  made  payable  to  the  treasurers  of  the  state,  it 
eaa  mean  no  other  officers  than  those  called  in  the  consti^ 
iution^  Art.  5th,  *^  the  commissioners  of  the  treasury." 
In  art.  10th,  <^  treasurers,''  and  it  is  immaterial  whetf)er 
they  are  described  by  the  one  name  or  the  ether.  We  are 
to  regaiti  the  m.eaning  of  the  act,  when  not  inconsistent 
with  die  plain,  literal  import  of  the  words  used. 

2dly.  Again,  when  the  act  declares,  that  before  the  bond 
is  accepted  by  the  treasurers,  it  shall  have  been  approved 
by  three  commissioners,  it  can  mean  no  more  than  to  lay 
down  a  rule  of  action  to  be  practised  before  the  treasurers 
shall  accept  the  bond.  The  injunction  is  merely  directo-* 
ry,  and  though  the  total  neglect  might  possibly  have  af- 
forded a  ground  for  declaring  tiie  sheriffs  office^  vacated, 
still  as  loi)ig  as  he  remained  in  office,  he  must  be  regarded 
as  an  officer,  and  his  own  failure  to  perfect  his  security 
cannot  be  pleaded  in  bar  against  the  consequence  of  his 
misconduct,  in  not  discharging  his  official  duties.  It  was 
for  him  to  provide  and  to  perfect  his  security^  as  the  act 
requires  expressly  of  him,  fl  Faust,  p.  1.) 

The  same  observation  is  a  sufficient  answer  to  the  third 
ground  taken.  It  was  the  duty  of  the  sheriffs  to  have  re- 
corded in  the  clerk's  office,  the  certificate  of  the  commis- 
sioners. This  also  is  required  of  him  by  the  act,  (see  2 
Faust ^  p.  S,J  and  if  he  did  not  do  so,  neither  he  nor  the 
securities  can  take  advantage  of  his  wrongful  neglect. — 
Tliey  are  still  bound  by  their  bond,  which  was  given  on 
their  part,  and  accepted  by  the  treasurers.  The  end  in  view 

• 

was  to  obtain  security  by  bond  for  the  officer :  and  such 
a  bond  as  the  treasurers  have  accepted  must  have  been  gi- 
ven^  and  become  a  binding  contract.  The  approval  by 
the  commissioners,  the  certificate,  recording,  &c.  are,  be- 
sides, no  more  than  the  mere  modes  of  giving,  examining 
and  perpetuating  the  bond.  These  are  not  of  the  essence, 
and  constitute  no  part  of  the  obligation  of  the  contract.-^ 
The  last  grey  ad,  that  the  bond  is  for  $  10,000,  when  the 
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act  directs  it  to  be  given  for  $  5,000, 1  should  have  de^ft^- 
ed  worthy  of  great  consideration,  but  for  a  decision  of 
this  court  in  the  case  of  the  Treasurers  vs.  the  Securities  of 
Williafn  Davis,  sheriff  of  Camden.  In  that  case,  the 
securities  were  held  liable,  though  the  bond  of   sheriff 

Davisy    varied    by    $  from  the   sum  required 

by  the  act.  And  when  we  reflect  that  the  bond  and 
security  ;  the  approval  ;  the  certificate  and  recording, 
are  all  proved  and  done  by  the  sheriff  after  his  election, 
and  before  he  shall  enter  upon  his  office  ; — ^that  these  are 
all  acts  required  strictly  of  him  in  order  to  ensure  his  fidel- 
ity, we  cannot  but  foresee  the  great  danger  of  permitr 
ting  him  or  his  security,  deriving  advantage  from  any  er- 
ror or  omission,  either  in  the  bond  or  in  the  manper  of 
giving  or  recording  it. 

The  motion  is  therefore  discharged.  • 

Justices  JBaj/f  Notty  Huger,  Qantt  and  Johnson,  con* 
(purred. 

DeSaussurey  for  the  motion. 
JPctigrUy  contra. 


The  State  vs.  William  Applegate. 

A  magistrate  cannot  commit  a  constable  for  a  contempt  in  not  return- 
ing- an  execution,  and  paying*  the  money  collected  on  the  same. 
Indeed,  it  seems  he  can  only  imprison  for  contempts  committed  in  the 
faceof  his  court. 

THIS  was  a  motion  for  a  habeas  corpus,  before  Judge 
Richardson. 

Mr.  J.  B.  WhitCy  as  justice  of  the  quorum',  in  two  ca- 
ses tried  before  him,  the  one  John  Smith  vs.  D.  Cregier  ; 
the  other  Street  4*  Starke  vs.  D.  Cregier,  decreed  for  the 
plaintiffs  to  the  amount  of  111 6  6-100.  On  the  13th  of 
August,  1821,  he  issued  executions  which  were  placed  on 
,that  day  in  the  hands  of  fVilliam  ^pplegatey  a  state  con-* 
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stable,  to  be  levied.  But  ^pplegate  making  no  return  of 
the  executions,  the  Justice,  on  the  6th  of  October,  issued 
a  rule  requiring  him  to  do  so,  or  to  shew  cause  why  an 
attachment  should  not  issue  against  him  as  for  a  contempt 
of  the  court.  On  the  return  of  the  rule,  Jlpplegate  stated 
that  he  had  levied  to  the  amount  of  $  16  25-100,  but  had 
applied  the  money  to  the  payment  of  a  debt  of  his  awn, 
said  to  be  recovered  against  said  Cregier  before  Justice 
Marshally  on  the  19th  June,  1821.  That  on  the  20th 
August,  on  the  day  the  sale  under  the  said  execution  took 
place,  he  had  taken  out  an  execution  from  Justice  Mar- 
shally  which  he  put  into  the  hands  of  John  Hel/rid,  jun. 
and  applied  the  money  to  that  execution.  Upon  this  state- 
ment, Mr.  White  determined  that  the  two  executions  is- 
sued out  of  his  ofSce  were  entitled  to  priority  in  law,  not 
only  as  being  those  on  which  the  money  was  actually 
raised,  but  also  as  being  first  lodged  in  the  hands  of  an  ex- 
ecutive officer,  and  ordered  the  said  J9pplegate  to  pay 
over  the  money,  which  he  refused  to  do,  whereupon  an 
attachment  issued.  Jlppkgate  was  brought  before  Judge 
Richardson  by  habeas  corpus^  and  a  motion  made  for  his 
discharge.  After  argument,  the  prisoner  was  discharged, 
on  the  ground  that  there  was  no  express  authority  by  the 
laws  of  the  stale  to  authorize  the  commitment,  and  that 
precedent  was  wanting  to  support  it.  It  is  therefore  sub- 
mitted that  his  Honor  erred  in  discharging  the  said  consta- 
ble, and  a  motion  was  now  made  to  reverse  that  decision. 

Mr.  Justice  Richardson  delivered  the  opinion  of  the 
«ourt: 

Although  justices  of  the  peace  have  judicial  power,  yet 
they  possess  a  very  inferior  jurisdiction.  Coniyns  says, 
(p.  501,  4  vol,)  their  authority  is  to  be  exercised,  secun- 
dum vimy  /ormam  et  effectutn  statutiy  and  are  confined 
to  offences  named  in  their  commission.  Whatever  be  the 
power  Or  privilege  exercised  by  them,  must  appear  to  be 
authorized  either  by  former  precedents,  which  presuppose 
a  grant  of  power  by  positive  enactment,  or  else  must  h^ 
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incident  to  their  office.  Now  there  has  not  been  ad^ucecit 
an  instance  of  a  justice  of  the  peace  haying  committed  a 
constable  or  other  officer  for  a  contempt  committed  out  of 
the  presence  of  the  Justices'  court.  The  doctrine  adduc- 
ed from  1  Bacon,  180,  as  authorizing  it,  does  not  warrant 
luch  a  conclusion,  and  so  far  from  the  Legislature  having 
expressly  given  such  a  power,  in  the  act  of  1794, 
{l  Brevardf  472,  sec.  66, J  they  seem  to  have  denied  to 
Justices  the  power  of  committing  for  contempts,  even  in 
the  presence  of  the  court,  by  enacting,  that  witiiesses  who 
refuse  to  atteiid  a  Justices'  court,  or  who,  when  attending, 
refuse  to  testify,  may  be  attached,  not  by  the  Justice,  but 
by  a  superior  court  upon  proper  application. 

Lastly.  Is  the  power  of  committing  incideiit  to  the  Jus- 
tices' office  ?  i.  e.  Is  such  power  essentially  necessary  to 
the  convenient  discharge  of  his  duties  ? 

To  commit  for  a  contempt  done  in  the  face  ^f  a  court  is 
essential  to  preserve  the  order  necessary  for  the  conveni- 
ent discharge  of  business.  Such  a  power  is  incident  to  all 
judicial  tribunals,  (l  Bacon,  108.  8  Coke,  3S, .  Cro, 
Eliz.  581.  Soils,  abr.  219.  Sid.  145.  J  But  to  com- 
mit for  a  contempt  done  out  of  court,  is  in  no  respect  ne- 
cessary for  the  discharge  of  the  Justices'  duties.  Such  a 
power  is  perhaps  the  greatest  prerogative  allowed  to  courts 
of  the  highest  jurisdiction,  and  how  inconsistent  would 
the  practice  of  this  prerogative  be  in  the  hands  of  a  jus' 
tice,  when  we  consider  that  even  after  a  regular  judgment; 
given,  a  justice  of  the  peaee  cannot  take  tlie  body  of  a  de- 
fendant, nor  levy  upon  his  lands,  and  can  issue  e;cecutioa 
against  his  goods  and  chattels  only.  fP.  L.  2 1 3. ^f  This 
is  all  the  Justice  could  have  done  in  the  ease  before  us, 
had  jud^ent  been  first  renderefi  against  •Spplegate  for 
the  money  received  by  him* 

The  motion  is  therefcn^  dismissed. 

Justices  Bay,  Colcock,  Nott  and  Johnson,  concurred. 

ffayne,  Att'y.  Gen.  and  J.  B.  ffhite,  for  the  mptioii^ 
Furmanj  contra* 
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Son  Antonio  De  Areos  vs.  1* he  So.  Ca.  Insurancs 

Company. 

THiere  the  facts  relied  on  to  prove  a  deviation  in  a  voyaf^  fiNnn  the 
policy  were  unsatisfactory^  the  court  granted  a  new  trial  for  a  more 
complete  investigation. 

Tried  before  his  honor  Judge  Johnson^  in  Charleston, 

May  Term,  1821. 

THIS  was  an  action  of  assumpsit  to  fecover  for  a  total 
loss  on  a  policy  of  insurance  on  goods  for  the  schooner 
La  Carmen,  Captain  MarielOy  from  Havana  to  Charles- 
ton. The  plaintiff  proved  the  policy,  which  bore  date 
December  27,  1816,  and  was  for  $  6,500,  also  his  interest 
on- the  property  on  board.  He  then  adduced  the  protest, 
which  set  forth  that  the  schooner  sailed  from  Havana  on 
her  intended  voyage,  the  25th  December,  1816,  with  her 
said  cargo,  the  property  of  the  plaintiff,  and  proceeded  with 
light  and  variable  breezes  and  a  strong  current  to  leeward  : 
that  at  9  o'clock,  a.  m.  on  the  4th  January,  in  latitude  24^ 
45"  and  longitude  74**  20'  meridian  of  Cadiz,  they  descri- 
ed a  sail  to  windward,  which  bore  down  on  the  schooner, 
and  chased  her  until  2  o'clock,  and  then  captured  her  : 
that  the  capturing  vessel  proved  to  be  a  Carthagenian  pri- 
vateer, who  took  out  the  officers,  and  all  the  crew  of  the 
schooner  and  put  them  on  board  the  privateer.  On  the 
12th,  the  capton  landed  captain  Martelo  and  his  pilot 
ashore,  between  Puerto  Escondido  and  Jamco,  whence 
they  proceeded  to  Matanzas,  and  upon  their  arrival  there, 
made  their  protest  on  the  17th,  which  was  renewed  at  Ha- 
vana. The  La  Carmen,  her  papers  and  crew  were  all 
carried  off,  and  the  plaintiff  having  proved  his  abandon- 
ment, claimed  for  a  total  loss,  which  by  the  brokers  state- 
ment, not  disputed,  amounted  to  $  6370,  with  interest 
from  March  4th,  1817,  whi^n  the  demand  wad  made. 

The  defence  set  up  was  wilful  delay  on  the  voyage, 
amounting  to  deviation.  To  prove  which,  the  defendants 
examined  Sears  Hubbef^  captain  of  the  schooner  Martha, 

1* 
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who  deposed  that  he  sailed  from  the  Havana,  on  the  2d 
January,  1917,  with  wind  to  the  East  and  N.  iJast  j  that 
the  wind  continued  favorable,  and  that  he  arrived  at 
Charleston  on  the  7th,  after  five  days  passage  :  that  he  did 
Dot  find  the  current  deviate  from  the  usual  set  and  veloci- 
ty :  that  his  answers  were  from  the  log  book  of  the  Mar- 
tha, and  he  believed  were  co;-rect. 

The  next  witness  wag  JbAn  Baker ^  oaptainoftheschoo* 
ner  Eliza  Ann,  who  deposed,  that  he  was  in  the  Havana 
in  December,  1816,  and  sailed  thenoe,  on  the  25th  same 
laoaUi  for  Charleston  ;  that  he  arrived  safe  In  Charleston, 
after  a  passage  of  11  days ;  that  he  was  not  obstructed  by 
adverse  or  unusual  currents ;  that  the  winds  were  strong 
on  the  day  she  left  Havana  ;  for  in  the  evening  he  had  to 
heavB  to,  and  ^ntinued  so  during  the  whole  passage. 
Whilst  in  Havana,  there  were  American  vessels  offering 
for  freight  to  Charleston,  cheaper  than  on  board  Spaniab 
vessels. 

The  defeodant  here  elosed,  and  the  plaintiff  read  the  ex- 
amination ofZ%w^«4ee&a/of  Havana,  taken  on  commission, 
and  who  testified  that  be  knew  the  plaintiff  to  be  a  Span- 
iard, and  a  merchant  of  respectability  and  good  character. 

Here  the  testimony  closed,  and  the  defendants  counsel 
then  Goptended,  that  as  the  La  Carmen  sailed  on  the  25th 
and  was  captured  on  the  4th,  at  no  great  distance  from  the 
port  whence  die  sailed,  her  delay  was  t6  be  presumed  vol- 
untary and  j^audulenl)  and  therefore  amounted  to  a  devi- 
ation. 

The  plaintifib  counsel  then  objected,  on  the  other  sido^ 
that  there  was  no  proof  of  voluntary  delay,  but  just  the 
revera^  for  the  vessel  had  light  winds  and  adverse  cur- 
rents, and  it  did  not  follow^  that  because  another  vessel^ 
which  sailed  the  same  day  made  the  voyage  in  II  days^ 
that  the  La  Carmen  might  have  done  the  same  thingr  He 
contended  that  deviation  was  a  question  of  law  and  of  fact. 

The  presiding  judge,  after  defining  what  the  law  meant 
by  a  deviation,  and  stating  its  consequeQcea>  left  it  to  the 
jury  U^  deeide  wlieth^r  the  &cta  proved^  aino wted  to  a 
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wilful  delay,  and  if  so,  they  were  to  find  for  the  defends 
aints,  which  they  accordingly  did. 

A  motion  was  now  made  to  set  aside  the  verdict  and  for 
a  new  trial,  on  the  grpund  that  the  verdict  for  the  defend* 
ants  was  not  only  unsupported  by  any  evidence,  but  in  di* 
rect  opposition  to  the  evidence  given  in  the  case,  which 
was  fully  sufficient  to  enable  the  plaintiff  to  recover. 

Mr.  Justice  Richardson  delivered  the  opinion  of  the 
court: 

lam  of  opinion  that  a  new  trial  should  be  gra^ited,  in 
order  that  the  charge  of  a  wilful  delay  in  the  voysi^c  may 
be  further  enquired  into,  and  the  case  reconsidered,  ina^ 
much  as  the  testimony  was  unsatisfactory  upon  that  pointy 
and  therefore  I  deem  it  worthy  of  a  second  investigatioa 
before  a  jury. 

Justices  Huger,  Ganit  and  Johnson,  concurred. 

Coleockj  Justice,  dissented. 

■ 

PrioleaUy  for  the  motion. 
Ford,  contra. 


CONSTITUTIONAL  COURT 

OF 
SOUTH^AROLINA,  MAY  TERM,  1822— CHARI.ESTON. 


JUSTICES  PRESENT  THtS  TEEM. 

SUHU  H.  BAY,  lUCHARD  GAMTT, 

ABRAHAM  NOTT,  DAVID  JOHNSON, 

CHARLES  J.  COLCOCK,  JOHN  S.  RICHARDSON, 

DANIEL  ELLIOTT  HUGER. 


The  State  w,  Joseph  Cole,  Turner  V.  Dauner^  and 

Wm.  Gaskins. 

IT  persona  who  have  assembled  for  a  lawful  purpose  do  afterwards  as- 
sociate together  to  commit  an  unlawful  act,  such  association  will  be 
considered  an  assembling  together  for  that  purpose  :  So  three  or 
more  patrolling  may  commit  a  riot. 

The  captain  of  a  beat  company  cannot  constitute  himself  the  captain  oi 
patrol. 

Where  an  act  imposes  a  penalty,  and  points  out  the  manner  by  which 
that  penalty  shall  be  recovered,  that  method,  and  that  only,  must  be 
punued. 

CHARLESTON  Spring  Term,  1822.— Tried  before 
Mr.  Justice  Nott. 

The  defendants  in  this  case  were  indicted  for  a  riot. — 
Hie  prosecutor,  Captain  Williaim  Caitell,  swore  that  on 
the,night  of  the  11th,  or  rather  about  1  o'clock  on  the 
morning  of  the  12th  of  January,  1821,  he  was  roused  from 
his  sleep  by  the  report  of  a  gun.  Iminediatel]^after  he 
heard  another ;  he  next  heard  one  of  his  servants  running 
round  the  house,  enquiring  if  he  was  awake.  He  got  up, 
and  before  he  could  get  his  clothes  on,  his  driver  called 
him.  He  went  out,  and  on  his  way  to  his  negro  houses, 
he  met  Capt.  ColCy  one  of  the  defendants,  who  was  abus- 
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ing  one  of  his  negro  women.  She  was  complaining  that 
he  had  beaten  her.  The  witness  asked  Cole  what  he  was 
doing,  he  said  he  was  patrolling.  Witness  replied  it  was 
Tery  well,  and  asked  him  why  he  had  beaten  the  negro 
woman.  He  said  on  account  of  her  insolence.  One  of 
his  fellows  then  came  up  and  said  he  had  struck  him  in 
the  face  with  the  hut  of  his  gun.  Cole  at  first  denied  it ; 
he  afterwards  acknowledged  that  he  had  beaten  him  in  the 
manner  the  negro  had  related,  and  said  he  had  done  it  be- 
cause he  had  refused  to  obey  his  orders.  He  then  asked 
him  why  they  had  fired  the  guns;  he  said  they  had  been 
shooting  dogs.  Cole  then  advanced  towards  him  brand- 
ishing his  gun  in  a  very  angry  manner,  and  using  some 
threatening  language.  About  this  time  the  two  other  de- 
fendants came  out  of  the  negro  houses  armed  with  guns 
and  sabres.  They  were  desired  to  do  their  doty,  and 
witness  went  along  with  them  to  the  negro  houses.  The 
first  they  came  to  was  locked,  and  the  owner  from  home  ; 
he  broke  the  house  open  and  let  them  examine  it.  Cole 
did  not  get  ofif  of  his  horse  all  this  time  ;  the  other  two 
were  on  foot.  Cole  then  began  abusing  him  ;  told  kim 
his  negroes  were  a  nuisance  to  the  parish  ;  that  he  was  a 
damned  mean  fellow  ;  that  he  had  supported  his  negroes 
in  killing  his  hogs.  He  again  abused  him  as  before  ;  call* 
ed  him  a  mean  man  ;  accused  him  of  having  his  hogs  kill- 
ed, burning  his  fences.  &c.'  The  prosecutor  said  tliat  se- 
veral of  his  dogs  were  shot*  and  cut  to  pieoea  with  tlieir 
sabres.  The  negro  woman  had  been  beaten  with  a  sabre% 
He  was  asked  why  he  supposed  they  had  eome  for  the 
purpose  of  committing  a  riot  and  not  to  patrol*  He  said, 
because  he  understood  they  had  gone  no  whdre  else  aftep 
they  left  his  house.     They   had  been  at  Mr.  Frmgh^^ 

before.  •Cole  had  frequently  been  at  his  plantation  be« 
fore,  and  committed  similar  outrages  un^cr  pretence  of 

patrolling.     He  knew  Cole  to  be  the  captian  of  a  bcA^ 

company,  and  had  been  for  several  years.     The  other  twa 

defendants  did  not  say  any  thing,  but  appeared  hy  their 

conduct  to  be  acting  in  concert  with  him*     €r€mkmi  ao* 
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knowledged  that  he  had  killed  the  do%s.  Witness  saw 
them  thrusting  their  swords  thix)ugh  the  floor  where  some 
dogs  were,  and  be  saw  his  dogs  the  next  morning  cut  to 
pieces. 

Mr.  Ganii  was  sworn  ;  he  corroborated  the  testimony 
of  Captain  Cattell  in  ail  its  parts,  lie  said  he  never  heard 
any  man  so  outrageously  abused  as  Cole  abused  CattelL 
He  accused  him  of  being  accessary  to  killing  his  hogs, 
burning  bis  fences,  &c. ;  and  that  Cattell  did  not  give 
one  word  of  abuse,  or  pi  evoking  language.  Tiie  other 
two  young  men  who  appeared  like  lads,  did  not  say  any 
thing,  but  by  their  whole  conduct  and  deportment,  ap- 
peared to  be  co-operating  with  Cole, 

Several  grounds  of  defence  were  taken  on  the  trial  be- 
low, which  were  now  renewed  as  grounds  for  a  new  trial. 

The  jury  found  the  defendant  guilty,  and  this  was  a 
motion  for  a  new  trial,  on  the  ground  stated  in  the  opin- 
ion of  the  court. 

Mr.  Justice  Nott  delivered  the  opinion  of  the  court: 

The  following  may  be  considered  as  the  grounds  taken 
for  a  new  trial  in  this  case,  though  not  in  the  order,  nor 
m  the  precise  language  of  the  brief  : 

1st.  The  facts  and  circumstances  attending  the  transac- 
tion were  not  such  as  to  constitute  a  riot. 

2d.  That  as  the  defendants  were  acting  as  a  patrol,  it 
couM  not  be  a  riot,  even  though  similar  conduct  would  be 
in  persons  acting  without  any  authority. 

3d^  That  the  two  young  men  belonged  to  the  company 
of  Capt.  Coky  and  acted  under  his  authority,  and  there- 
fore were  not  answerable  for  the  part  which  they  look  in 
the  affair. 

4th.  If  there  was  any  unlawful  act  committed,  it  was 
the  beating  of  the  negroes  which  is  made  an  indictable  of- 
fence by  an  act  of  the  Legislature,  and  a  specific  penalty 
imposed,  and  therefore  they  ought  to  have  been  indicted 
under  the  act,  and  not  for  a  riot. 

1st.  A  riot  is  defined  to  be  the  assemblage  of  three  or 
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more  persons,  with  an  intent  mutually  to  assist  one  ano- 
ther a;i;:iinst  any  one  who  shall  oppose  them  in  the  execu- 
tion of  some  enterprize  of  a  private  nature,  with  force  and 
violence  against  tiie  peace  or  to  the  manifest  terror  of  the 
people,  whether  the  act  were  of  itself  lawful  or  unlawful, 
provided  they  proceeded  to  execute  the  thing  intendeds 
fl  Haw,  1 55, J 

Tho  first  ingredient  is,  that  there  must  be  three  persons 
concerned.  That  req;usite  was  certainly  established  in 
this  case. 

The  second. is,  thot  there  mnst  be  an  understanding  mu- 
tu:!lly  to  a.'.sL.t  ci^.ch  otiicr.  Whether  such  concert  exist 
or  not,  n*:iy  be  proved  by  positive  testimony,  or  it  may  be 
i!»ren:d  tVor.i  cir^^um  stances.  In  this  case  the  defendants 
are  found  1<;  l^ive  entered  tlie  plantation  of  the  prosecutor 
in  Ine  d^ad  hour  of  the  night.  They  commenced  their 
cr.recr  vv.th  the  firing  of  guns.  They  proceeded  to  kill 
his  doii^s,  beat  his  negroes,  and  abuse  himself,  and  that 
within  the  precincts  of  his  domicile  and  the  hearing  of 
his  family.  To  this  may  be  added,  that  they  were  armed 
with  swords  and  guns.  What  could  be  better  calculated 
to  excite  alarm,  or  disturb  their  repose  ?  If  it  had  been 
proved  that  all  the  acts  enumerated  had  been  committed 
by  one  of  the  party,  the  others  being  present,  the  only  in- 
ference which  could  have  been  drawn  from  it,  would  hai'e 
been,  that  they  were  all  concerned.  For  ivhat  other  pur- 
pose could  they  liave  been  there  at  that  unusual  hour  of 
the  night?  For  what  other  purpose  were  they  armed  in 
that  unusual  manner  ?  For  no  other  purpose  that  can  be 
perceived  but  that  of  committing  the  very  outrages  which 
were  cOiTimitted.  But  that  is  not  left  to  inference.  It  is 
admitted  that  Co/e  was  the  leader  of  the  party  ;  Gaskins 
acknowledged  that  he  fired  a  gun.  The  young  men  were 
seen  thrusting  their  swords  through  the  seams  of  the  floor 
where  the  dogs  were  found  cut  to  pieces.  The  negro  wo- 
man had  been  stricken  with  a  sword,  and  the  two  young 
men  only  were  armed  in  that  manner,  and  their  whole  de- 
portment manifested  a  co-operation. 


3Iay  Term.  Ijgl 

Thirdly.  It  must  be  an  enterprize  of  a  private  nature. 
There  is  no  pretence  that  their  object  was  to  reform  the 
government^  to  remedy  any  public  wrong,  or  to  effect 
any  other  object  of  a  public  nature.  It  could  only  have 
been  to  injure  an  individual  by  a  trespass  upon  his  pro- 
perty, and  an  abuse  of  his  person.  It  was  contended  that 
there  was  no  essential  injury  done  to  the  prosecutor,  or  to 
his  property.  But  that  is  not  material.  The  killing  of  a 
dog,  the  beating  of  a  negro,  and  the  pulling  down  of  a 
house^  are  all  equally  unlawful  acts.  They  differ  only  in 
degree ;  and  for  the  purjf^ses  of  this  prosecution,  one  is 
as  unlawful  as  the  other,  and  no  more.  And  lastly,  it 
must  be  against  the  public  peace,  or  to  the  terror  of  the 
people.  I  have  anticipated  this  ground  in  the  remarks 
which  I  have  already  made.  I  have  sheiVn  that  the  whole 
transaction  was  against  the  peace,  and  calculated  to  excite 
terror  and  alarm.  All  the  facts  therefore  necessary  to 
constitute  a  riot  were  clearly  established. 

2nd.  The  next  question  is,  whether  they  were  acting 
as  a  patrol,  and  if  they  were,  whether  that  was  a  justifica- 
tion of  their  conduct.  Whenever  a  person  is  proved  guil- 
ty of  SLCts  prima  facie,  unlawful,  and  would  justify  him- 
self under  any  particular  authority,  it  is  incumbent  on 
him  to  produce  his  authority,  and  shew  that  he  was  enti- 
tled to  the  character  which  he  assumed  ;  and  such  justifi- 
cation must  be  proved  by  the  ordinary  rules  of  evidence. 
If  the  defendants  allege  that  they  were  a  patrol,  it  was  in- 
cumbent on  them  to  prove  it.  The  evidence  was  in  their 
possession.  The  prosecutor  had  not  the  means  of  disprov- 
ing iL  It  is  contended  however  lliat  the  declaration  of 
Cole  was  evidence  of  the  fact,  and  that  the  prosecutor  re- 
cognized them  as  such.  Whenever  an  attempt  is  made  to 
fix  a  crime  on  a  person  by  his  own  confession,  it  must  be 
taken  altogether,  as  well  that  part  which  goes  to  his  ex- 
culpation as  that  which  goes  to  establish  his  guilt.  But 
that  rule  is  not  applicable  to  this  case.  The  confession  of 
the  defendant  has  not  been  relied  on,  on  the  part  of  the 
prosecution.     All  the  facts  have  been  proved  by  eye-wit- 
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nesses  who  were  present  when  they  were  committed.     If 
the  defendants  had  been  sued  for  the  penalty  imposed  by 
the  act  on  a  patrol  for  abusing  their  authority,  proof  of 
their  acting  in  that  character  need  not  have  been  produc-^ 
ed  oh  their  part,  because  the  action  itself  would  have  been 
an  admission  pf  the  fact.    But  the  mere  submission  of  a 
person  to  the  exercise  of  an  assumed  authority,  is  no  ad- 
mis^io^  of  Uie  legitimacy  of  it.     The  defendants  cannot 
protect  thems^lres  from  the  penalty  due  to  their  offence 
by  the  peaceable  and  unresisting  conduct  of  the  prosecu* 
tor.     There  is  then  no  evidence  to  support  that  part  of 
the  defence.     It  has  been  made  a  question,  whether  the 
captain  pf  a  beat  cpmpany  can  constitute  himself  the  cap~ 
tain  of  a  patrol,  and  although  that  question  is  not  necessa- 
rily involved  in  this  case,  it  may  be  of  some  importance 
that  it  should  be  decided.     The  patrol  act  makes  it  the 
duty  of  the  ^'  commanding  officer  of  each  and  every  beat 
company,  to  cause  to  be  made  out  a  roll  for  each  patrol 
district,  which  shall  include  the  names  of  all  free  whit6 
male  inhabitants  above  the  age  of  18  years,  residing  with- 
in the  said  patrol  districts,  &c."     It  makes  it  the  duty  of 
the  '^  commanding  officer  of  each  and  every  beat  company 
at  every /regular  petty  muster  to  prick  off  from  the  roll  of 
each  patrol  district  at  his  discretion,  any  number  of  per- 
sons who  shall  perform  the  duty  hereinafter  prescribed 
until  the  next  petty  muster,  and  to  every  patrol,  the  com* 
manding  off  cer  of  the  company  shall  appoint  some  pru- 
dent apd  di3creet  person  as  commander.'^    The  act  then 
proceeds  to  prescribe  the  duty  of  the  patrol,  and  direct  the 
manner  in  which  it  shall  be  performed.     And  if  any  of 
the  commanders  of  the  patrol  abuse  their  authority,  they 
may  be  reported  to  the  commanding  officer  of  the  beat 
company,  wh.Q.is  required  to  order  a  court-martial,  &c.— ^ 
Now  we  cannot  suppose  that  the  Legislature  intended  any 
thii^g  so  absurd,  as  that  the  captain  of  the  company  should 
appoint  himself  a  capt^  of  the  patrol ;  much  less  that  he 
should  be  returned  to  himself  for  misconduct ;  tliat  he 
should  appp^nt  a  court-martial  to  try  himself,  and  that  he 
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«hmild  preside  over  the  court  by  which  he  was  to  be  tried ; 
yet  we  must  believe  that  the  Legislature  intended  all  these 
inconsistencies  in  order  to  give  the  act  the  construction 
contended  for  by  the  defendant.     It  must  therefore  appear 
manifest  that  the  duties  of  the  commander  of  a  company 
are  incompatible  with  those  of  a  commander  of  a  patrol  ; 
and  that  if  he  was  actually  performing  the  duties  of  a  cap- 
tain of  patrol,  he  was  assuming  a  character  not  authori2ed 
by  the  act,  and  performing,  voluntarily,  duties  which  are 
inconsistent  with  those  enjoined  by  it.     Such  dereliction 
of  duties  positively  enjoined   for  the  performance  ofonc^ 
not  required,  even  though  permitted,  would  of  itself  beget 
suspicions,  particularly  when  exercised  in  the  manner  th|* 
was.  But  admitting  this  was  a  regularly  organized  pfttrol> 
it  will  not  aid  the  defendants.     A  patrol  is  not  authorized 
to  announce  its  approach  with  the  firing  of  gups,  to  com^ 
mence  its  operations  by  killing  a  man's  dogs  whose  plan- 
tation it  has  entered,  carry  them  on  by  beating  his  negroes, 
and  conclude  with  abusing  himself.     If  circumstances  el* 
isted  which  could  in  any  manner  excuse  such  conduct,  ol^ 
which  rendered  any  degree  of  violence  necessary,  such 
necessity  must  be  made  to  appear ;  but  on  this  occasion, 
it  is  not  even  pretended.     It  is  contended  however  that  it 
coald  not  be  a  riot,  because  ^the  original  assoculktioii  wai 
lawful.     But  it  cannot  be  maintained  that  merely  because 
a  body  of  men  are  engaged  in  a  lawful  enterprize  they 
will  not  be  responsible  for  the  abuse  of  their  authority.--* 
Thus  if  the  aheriff  should  raise  the  po9se  cotnitatus  (ot 
tile  purpose  of  taking  a  felon,  or  suppressing  a  riot,  and 
should  on  his  way  to  the  execution  of  his  authority  turA 
aside  and  attack  a  peaceable  unoffending  citizen,  or  tear 
down  his  house,  he  and  those  concerned  with  him  would 
certainly  be  answerable  for  ^ch  an  outrage.    Whether  it 
would  amount  to  a  riot  would  depend  upon  the  circum*^. 
stance  whether  three  or  more  confederated  together  Ut  93^ 
rist  each  other  to  commit  the  unlawful  act.     For  if  pei^ 
sons  who  have  assembled  for  a  lawful  purpose  do  after^ 
wards  associate  together  t9  commit  an  unlawful  act,  such 
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association  will  be  considered  an  assembling  together  for 
that  purpose,  fl  Haw.  156.  J  And  if  a  patrol  who  ori- 
ginally assembled  for  the  purpose  of  performing  a  lawful 
duty  afterwards  unite  in  committing  a  breach  of  the  peace, 
it  is  as  much  a  riot  as  if  the  original  assemblage  had  been 
for  that  purpose.  Would  it  not  be  a  melancholy  state  of  soci- 
ety where  the  law  was  otherwise.  The  prosecutor  said  he 
was  actually  obliged  to  remove  his  family  to  Charleston,  to 
relieve  them  from  the  constant  alarm  in  which  they  were 
kept  by  the  turbulent  conduct  of  the  patrols.  If  a  person 
is  botmd  to  submit  to  have  his  property  injured,  his  per- 
son abused,  the  sovereignty  of  his  house  invaded  and  the 
repose  of  his  family  disturbed,  merely  because  the  persons 
engaged  in  it  are  acting  under  the  colour  of  authority,  we 
are  subject  to  a  state  of  things  even  worse  than  that  against 
which  they  were  intended  to  afford  us  protection.  Pat- 
rols are  entrusted  with  high  and  important  powers.  The 
line  of  their  duty  may  not  always  be  distinctly  marked 
out.  They  are  many  times  composed  of  men  not  very 
competent  to  form  correct  opinions  of  the  extent  of  their 
powers  :  I  would  not,  therefore,  be  very  astute  in  search- 
ing out  means  to  punish  those  who  through  an  honest, 
though  mistaken  zeal  in  the  performance  of  their  duty 
bad  been  quilty  of  small  excesses,  or  who  from  mistaken 
views  of  their  powers  had  exceeded  the  bounds  of  their 
authority.  But  the  mor«  extensive  the  power,  the  more 
necessary  it  becomes  to  confine  the  exercise  of  it  within  its 
legitimate  bounds  and  the  more  criminal  is  the  abuse  of  it. 
1m  this  case,  I  can  see  no  room  to  doubt  but  that  the  asso- 
ciation was  for  purposes  as  unlawful  as  their  conduct  was 
unauthorized  ;  and  that  their  offence  is  aggravated  by  an 
attempt  to  cloak  it  under  the  veil  of  authority. 

drd.  With  regard  to  the  third  ground,  there  was  no 
evidence  that  the  two  young  men  belonged  to  the  compa- 
ny or  were  under  the  command  of  captain  Cok.  Indeed, 
if  he  had  no  right  to  command,  they  were  under  no  obli- 
gation to  obey.     But  all  these  questions  were  distinctly 
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submitted  to  the  jury^  and  I  see  no  reason  to  be  dissatisfied 
vrith  their  verdict. 

4th.  The  last  ground  is  attempted  to  be  supported  hy 
the  misapplication  of  a  rule  of  law  which  of  itself  is  ad- 
mitted to  be  correct.  Where  an  act  imposes  a  penalty 
and  points  out  the  manner  by  which  that  penalty  shall  be 
recovered^  that  method,  and  that  alone/  must  be  pursued. 
If  the  prosecutor  had  sued  for  a  penalty  under  the  act,  th^ 
method  prescribed  by  the  act  must  have  been  pursued. 
But  he  is  prosecuting  for  a  common  law  offence,  according 
to  the  most  usual  method  known  tQ  the  common  law  be- 
ibre  this  act  was  passed,  and  which  has  not  been  impaired 
nor  altered  by  the  act.  The  verdict  is  on  every  ground 
entitled  to  the  support  of  the  court,  and  the  jpfiotion  there- 
fore must  be  refused. 

Justices  Colcock,  Johnson,  Richardson  and  Hugery 
concurred. 

Lance  fy  Whittj  for  the  motion. 
Hayne,  AiVy  Gen.  contra. 


JuLLiST  6.  £lliott,  Ex'rx  of  Babnard  Elliott,  ocb. 

Wm.  B.  Minott.  • 

It  18  a  genenl  rule  that  any  note»  acknowledgment  or  memoruidum  ia 
writing,  fixing  with  precision  the  amount  due  and  the  time  of  yayf 
ment,  will  be  such  a  liquidation  as  will  cany  interest. 

So  an  order  upon  aprincipal,  by  his  agent,  for  a  sum  agreed  for  in  &• 
vor  of  a  carrier  for  freight  due,  will  cany  interest  from  its  date. 

The  court  will  not  feel  disposed  to  lend  too  ready  an  ear  to  a  charge 
against  a  man  for  embezzling  property  committed  to  his  care. 

Tried  before  Mr.   Justice   Huger,  at  Colleton,  April 

Term,  1822. 
THIS  was  an  action  of  assumpsit  on  ^n  account  for  the 
Irei^ht  of  2225  bushels  of  roujgh  rice^  at  8  ^ents  per  busb* 
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ely  from  Mrs.  Elliot  fs  plantation  on  Ashepoo,  to  a  mill 
on  Ponpon  river.  The  defence  was  deficiency  in  the 
quantity  delivered  at  the  mill.  It  was  proved  by  the  de- 
fendant's overseer  that  he  personally  measured  out  at  the 
defendant's  barn,  (by  fixing  and  measuring  the  contents  of 
one  barrel,  and  then  measuring  the  whole  by  it,)  which  is 
four  miles  from  Ashepoo  ferry,  where  the  plantifi^'s  boat 
lay,  2403  bushes  of  rough  rice,  and  it  was  headed  up  prin- 
cipally in  barrels  in  his  presence,  and  sent  by  the  defend* 
ant's  carts  and  negroes  to  the  plaintiff* 's  vessel,  and  there 
thrown  into  the  hold.  ,  The  carts  were  under  the  direction 
of  Mrs.  Eilioft^s  servant,  who  was  one  of  the  most  trusty- 
on  the  plantation,  and  who  continued  on  board  until  the 
rice  was  delivered.  The  overseer  was  frequently  on  the 
road  between  the  barn  and  the  vessel,  and  thought  the 
rice  could  not  have  been  stolen  on  the  road,  or  he  must 
have  seen  some  traces  of  it.  When  the  vessel  was  full, 
by  the  defendant's  direction,  her  servant  Paris y  went  on 
board  and  remained  with  the  rice  until  it  was  measured  at 
the  mill.  When  measured  at  the  mill,  the  rice  turned  out 
only  2225  bushels  as  stated  by  the  miller,  but  neither  of 
the  measures  were  stamped.  The  defendant  filed  a  dis- 
count for  this  deficiency  of  178  bushels.  When  the  over- 
seer had  finished  loading  the  vessel,  he  gave  the  plaintiff  an 
onler  on  Mrs.  Elliott  in  the  following  words,  viz : — 
"  Mrs.  Barnard  Elliott  will  please  pay  to  Mr.  Wm. 
Minott  8  cents  per  bushel  for  the  freight  of  2225  bushels 
of  rough  rice,  which  he  carried  to  her  mill  for  the  estate 
oi  Barnard  Elliott,  it  being  the  sum  agreed  for  by  me." 
July  8,  1814.  Jahss  McQueen.  . 

The  plaintiff  sent  this  note  to  the  defendant  a  few  days 
after  and  requested  payment.  She  wrote  to  him  in  an- 
swer that  she  was  ready  to  settle  the  amount,  if  he  would 
allow  her  a  deduction  to  the  amount. of  the  value  of  the 
rice  which  she  supposed  to  be  lost.  It  was  admitted  that 
the  sum  of  2225  bushels  in  the  above  order  was  left  blank 
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by  Mr.  McQueen,  and  was  filled  up  in  the  hand  writing 
of  the  miller. 

At  the  trial,  the  presiding  Judge  charged  the  jury  that 
there  was  no  conclusive  evidence  of  the  quantity  deliver- 
ed to  the  plaintiff's  boat,  and  that  the  jury  should  find  for 
the  plaintiff  the  full  amount  of  the  claim,  hut  left  the  case 
as  to  the  facts  to  them,  and  that  the  fore^^oing  order  by 
the  defendant's  overseer  and  miller  was  such  a  liquida* 
lion  of  the  account  as  entitled  the  plaintiff  to  interest  from 
its  date. 

The  jury  found  a  verdict  for  the  full  amount  of  the  ac- 
count, with  interest  from  8th  July,  1S14. 

A  motion  for  a  new  trial  was  made  on  the  following 
grounds,  viz. 

1st.  That  there  was  sufiicient  evidence  of  the  delivery 
of  the  rice  to  the  plaintiff  on  board  of  his  vessel,  to  charge 
him  with  the  deficiency. 

2nd.  That  his  honor  the  presiding  Judge,  misdirected 
the  jury  in  charging  them  to  allow  interest  on  the  account. 

drd.  That  the  verdict  was  in  other  respects  contrary  to 
law  and  evidence.  > 

Mr.  Justice  Johnson  delivered  the  opinion  of  the 
court: 

The  defendant  is  concluded  on  the  first  ground  of  the 
present  motion  by  the  finding  of  the  jury ;  not  solely,  be- 
cause it  was  a  question  exclusively  within  their  province, 
bat  the  probabilities  are,  I  think,  on  that  side  of  the  ques- 
tion. I  should  not  feel  disposed  to  lend  too  ready  an  ear 
to  a  charge  against  a  man  for  embezzling  property  com- 
mitted to  his  care ;  and  the  possibility  that  there  might 
have  been  some  inaccuracy  in  measuring  the  rice  at  the 
barn  or  mill,  neither  of  the  measures  being  stamped,  or 
that  it  might  have  been  purloined  in  its  transportation 
from  the  barn  to  the  landing,  furnish  strong  reason  in  aid 
of  the  verdict. 

2nd.  The  general  rule  is,  that  an  open  running  account 
does  liot  carry  interest    (I  &  Black.  305.     Neweli 
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vs.  Crreswoldf  6  Johns.  45.  J  And  if  the  converse  of 
this  position  is  good,  it  follows  that  those  that  are  liquidate 
ed  will ;  but  what  act  will  constitute  such  a  liquidation, 
is  perhaps  a  question  of  some  nicety,  and  one  about  which 
it  would  be  impossible  to  lay  down  any  rule  which  would 
not  be  subject  to  exceptions  as  numerous  almost  as  the  ca- 
ses which  would  arise  under  it.  As  a  good  general  rule, 
it  may  be  safely  laid  down  that  any  note,  acknowledg- 
ment, or  memorkndum  in  writing,  fixing  with  precision 
the  amount  due,  and  the  time  of  payment,  will  be  such 
a  liquidation.  Thus  a  letter  of  credit  which  stipulated  for 
the  time  of  payment  was  held  to  entitle  the  plaintiff  to  in- 
terest on  the  amount  of  his  account.  (3  Wilson^  205.  J 
So  in  the  case  of  Wal^en  and  al.  vs.  Sherbvm^  et.  al. — 
^15  Johnson^  409,^  an  account  rendered,  to  which  no 
objection  was  made,  was  held  to  be  a  liquidation,  and  to 
carry  interest.  (See  also  3  Caines%  234.  J  The  or* 
der  drawn  by  McQueen  on  the  defendant,  for  the  a- 
mount  of  the  freight  is,  within  the  rule,  a  liquidation 
of  the  account,  if  he  acted  in  the  business  under  her  author- 
ity ;  and  I  think  the  proof  of  his  agency  is  satisfactory. — 
He  was  her  Overseer,  and  in  that  character  the  preparation 
ofthe  rice  for  market  devolved  on  him.  In  his  note  to 
her,  he  states  that  the  contract  was  made,  and  the  price 
fixed  by  him  ;  and  although  her  answef*  does  not  contain 
an  express  recognition  of  his  authority  ;  yet  it  is  sb  strong- 
ly implied  as  to  be  irresistable.  Independent  of  this  cir- 
cumstance, the  letter  addressed  to  the  plaintiff  by  the  de- 
fendant in  answer  to  his  demand  for  the  amount,  brings 
the  case  within  the  rule  laid  down.  It  contains  no  objec- 
tion to  the  account  presented,  either  as  to  the  amount  or 
time  of  payment,  but  claims  a  discount  which  the  jury 
have  found  to  be  without  foundation. 

The  motion  is  discharged. 

Justiots  Nottf  Oantiy  Coicock  and  Richardson,  con- 
curred. 

Ford  Sf  Be  Saussure,  for  the  motion. 
Hunt  J  contra^  '^ 
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The  State  vs.  John  Duncan. 

To  authorize  the  court  to  pronounce  judgment  on  a  special  yerdictf 
the  legal  affirmative  or  neg-ative  conclusion  must  follow  as  a  neces- 
sary consequence  irom  the  facts  stated. 

This  court  can  not  amend  a  special  verdict  by  expunging  what  may  be 
thought  surplusag'e  or  supplying  a  notorious  fact,  in  order  to  support 
a  judgment  of  guilty. 

'Hie  court  may  amend  in  some  cases,  but  it  has  never  gone  so  far  as  to  sup- 
ply facts  Incompatible  with  those  found ;  it  would  be  an  infringement 
of  the  trial  by  jury. 

TRIED  in  Charleston  : — fhe  defendant  was  indicted 
for  k  nuisance  in  obstructing  Coming's  creek,  a  branch  of 
Ashley  river. 

'The  indictment  charged  that  this  was  a  navigable  creek 
and  public  highway  ;  and  the  first  count  charged  that  the 
defendant  erected  and  continued  a  dam  across  it.     The 

2nd.  Count  charged  that  the  defendant  maintained  and 
continued  a  dam  across  it,  which  had  been  before  erected. 
On  the  trial  of  the  case  the  jury  found  the  following  spe- 
cial verdict : 

"We  find  Coming's  creek  a  highway  over  which  a  dam 
has  been  erected.  That  previous  to  1770,  the  landing 
places  on  Harleston's  green  was  private  property,  but 
subsequent  to  that  period,  streets  have  been  located,  and 
Lynch  street  occasionally  used  as  a  landing  place.  Should 
this  landing  be  such  a  one  as  the  law  recognizes,  we  find 
the  defendant  guilty,  otherwise  not  guilty.'* 

On  this  finding,  the  Judge  who  presided  in  the  court 
below,  pronounced  the  judgment  of  guilty  against  the  de-* 
fendant ;  and  he  now  moved  to  reverse  that  judgment  on 
the  ground,  that  by  the  finding  he  is  not  guilty  on  the 
charge  laid  in  the  indictment,  and  is  therefore  entitled  to 
be  discharged.  If  this  motion  should  fail,  he  moved  for  a 
new  trial  on  the  ground  that  the  judgment  of  guilty  cannot 
be  pronouced  against  him  on  the  verdict  found. 

17 
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Mr  Justice  Johnson  delivered  the  opinion  of  the  court  r 
To  authorize  the  court  in  pronouncing  its  judgment  on 
ft  special  verdict,  the  legal  affirmative  or  negative  conclu- 
sion must  follow  as  a  necessary  consequence  from  the  facts 
stated.  This  cannot  happen  where  they  are  doubtful,  for 
the  obvious  reason,  that  the  premises  from  which  the  de- 
duction is.  to  be  drawn  are  wanting ;  nor  can  it  happen  for 
the  same  reason  where  distinct  facts  are  set  in  opposition  to 
each  other. 

In  examining  this  verdict,  it  will  be  necessary  to  con- 
nect with  it  for  the  purpose  of  understanding  it  correctly 
some  additional  circumstances,  and  especially  as  to  that 
part  which  relates  to  the  landing  on  Lynch  street,  on  the 
character  of  which,  it  appears  from  the  ({uestion  propounded 
by  the  verdict,  the  jury  thought  the  guilt  or  innocence  of 
the  defendnnt  depended.  Coming's  creek,  as  I  under- 
stand it,  is  a  small  branch  of  Ashley  river,  running  inta 
the  town,  on  the  bank  of  which  Lynch  street  terminates, 
and  at  whicli  is  the  landing  spoken  of.  The  defendant  is 
not  charged  with  obstructing  this.  And  the  enquiry 
"Whether  this  is  or  is  not  a  public  landing,  is  only  import- 
ant so  far  as  it  serves  to  stamp  on  Coming's  creek  the  cha- 
racter of  a  highway.  If  the  landing  is  not  public,  there  is 
then  a  terminus  to  the  creek  which  is  inconsistent  with 
the  character  of  a  hi^way.  Now  if  it  was  necessary,  I 
should  not  hesitate  to  pronounce  from  the  bare  fact  that 
this  landing  had  been  occasionally  used  sinoe  the  year 
1770,  without  fixing  the  time  when  the  use  c<Mnmenced, 
or  how  long  continued,  or  without  being  informed  whe- 
ther the  use  was  general  or  special,  continued  or  interrupt- 
ed, that  it  was.  not  ascertained  to  be  such  a  landing  as  the 
law  recognized  as  public  :  and  it  is  apparent  that  the  con- 
verse of  this  conclusion  was  assumed,  as  the  ground  oft. 
which  the  finding  that  Coming's  cre^k  was  a  highway  was* 
predicated.  So  that  in  truth,  the  collusion  drawn  from 
a  part  of  the  facts  stated  is.  at  war  with  other  facts,  and 
^lien  taken  together  the  mind  is.  unable  to  deduce  the 
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unerrmg  conclusion  necessary  to  a  legal  deduction^  and  no 
Judgment  can  be  pronounced  upon  tliem. 

It  has  been  urged  in  opposition  to  this  motion^   that  so 
much  of  the  finding  as  relates  to  the  landing  at  Lynch 
street  is  irrelevant  to  the  matter  in  issue,  and   that  the 
court  have  the  power  of  amending  it  by  expunging  that 
part  as  surplusage^  and  that  by  the  same  means  they  may 
supply  the  notorious  fact,  that  the  dam,  although  not  erec- 
ted by  the  defendant,  was  maintained  and  continued  by 
him  as  charged  in  the  second  count  in  the  indictment;  and 
thus  be  enabled  to  sustain  the  judgment  of  guilty.     The 
power  of  the  court  to  amend  in  some  cases,  has  not  been 
controverted  and  is  well  supported  by  authority*.     (  Vidt 
Croke  Eliz.  460.     2  Bolls.  Mr.  693-5.     U^er  372.     1 
Chitty  Crim.  Law  444^644.  J   But  there  must  be  some 
limitation  to   the  exercise  of  this  power.     No  case  has 
been  adduced  in  which  it  was  carried  so  far  as  to  supply 
facts  incompatible  with  those  found.     And  I  venture  to 
affirm  that  there  is  none  such  ;  for  if  carried  to  that  extent 
it  would  be  an  infringement  of  the  right  of  trial  by  jury^ 
to  whom  the  law  has  confided  the  determination  of  facts. 
Now  if  the  court  take  upon  themselves  to  amend  the  ver* 
diet  by  expunging  that  part,  which  has  been  before  shewn 
to  be  inconsistent  with  that  relied  on   as  evidence   of  the 
defendant's  guilt,  they  create  a  new  state  of  facts  inconsi»» 
tent  with  that  which  is  expunged.     And  by  the  same  rule^ 
the  defendant  might  call  on  the  court  to  strike  out  that 
part  on  which  the  state  relies  and  the  judgment  of  not  guil- 
ty would  follow.     There  is,  upon  the  whole,  no  facts  up- 
on which  the  court  can  pronounce  its  judgment,  either  for 
or  against  the  defendant;  and  a  venire  de  novo  mustjt^f 
awarded. 

Justices  Noli  and  Colcock,  concurred. 

King  4*  Dray  ton  y  for  the  motion. 
H^ynCy  Att'y  Gen.  &  Hunt^  centra. 
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John  Williamson  vs.  Hugh  Pattebsok. 

Tlie  protest  of  a  jiotaiy  wl^o  is  dead,  (the  hand-writiiip  being  proved,) 
is  not  admissible  to  prove  a  demand  on  the  maker  of  a  note,  and  no- 
tice to  the  indorser.     CaJ 
'  As  to  what  acts  of  a  public  officer  are  judicial  or  extra-judicial,  and  ad- 
missible in  evidence. 

TRIED  at  Charleston,  May  Term,  1821.— This  was  an 
action  by  the  indorsee  against  the  indorser  of  a  promissory 
note.  To  prove  a  demand  on  the  maker,  and  notice  to 
the  defendant,  the  plaintiff  offered  in  evidence,  after  proof 
of  the  hand-writing,  the  protest  of  a  notary  who  was  dead. 
The  presiding  Judge  rejected  this  evidence  as  inadmissi- 
ble, and  no  other  being  offered,  the  plaintiff  was  non-suit- 
ed, and  a  motion  was  now  made  to  set  aside  the  non-spit, 
on  the  ground  that  the  evidence  was  admissible. 

J    Mr.  Justice  Johnson  delivered  the  opinion  of  the  court. 

It  is  conceded  bv  the  counsel  for  the  motion,  and  such 
is  certainly  the  law,  that  the  declarations  or  private  me- 
moranda made  by  a  deceased  witness  is  inadmissible  ;  but 
it  is  contended  ; 

1st.  That  it  does  not  apply,  because  the  evidence  offer- 
ed was  the  official  act  of  the  Notary  ;  and 

2dly.  That  it  constituted  an  exception,  inasmuch  as  it 
was  the  best  evidence  in  the  power  of  the  party. 

It  is  not  necessary  to  the  purposes  of  this  case  to  con- 
sider what  official  acts  may  or  may  not  be  given  in  evi- 
dence as  proof  of  the  facts  which  they  state.     That  consi- 


CaJ  In  consequence  of  this  decision,  the  Legislature  at  its  next  ses- 
sion passed  the  following  Act — •*  That  whenever  a  Notary  Public,  who 
may  have  made  protest  for  non-payment  of  any  inland  bill  or  promissoiy  * 
note,  shall  be  dead,  or  shall  reside  out  of  the  district  in  which  said  bill 
'  or  note  is  sued,  his  protest  of  said  bill  or  note  shall  be  received  as  suffi- 
cient evidence  of  notice  in  any  action  by  any  person  whatsoever,  against 
^y  of  the  parties  to  such  biU  or  note." 
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deration  is  superseded  by  the  conclusion  that  this  protest 
was  an  extra-judicial  act,  and  could  not  therefore  be  other- 
wise regarded  than  as  a  private  memorandum.     I  will 
proceed  therefore  to  demonstrate  the  truth  of  this  conclu- 
sion.    Any  act  done  by  a  public  officer  in  the  discharge  of 
a  duty  which  the  law  imposes,  and  from  which  some  le- 
gal consequence  is  to  follow,  must  be  regarded  as  official ; 
and  on  the  other  hand,  those  which  the  law  does  not  im- 
pose, and  from  which  no  legal  consequences  follow,  are 
extra-judicial.     The  paper  protested  was  a  promissory 
note.     The  parties  resided  here,  and  all  the  authorities 
agree  that  it  was  not  necessary  to  enable  the  plaintiff  to 
recover,  that  it  should  be  protested.     (Kidd  on  JBills, 
142.     Chitty  on   Bills,  240,  J     No  legal  consequence 
resulted  from  the  protest,  it  was  therefore  extra-judicial 
and  void.     (Wood^s  Institutes y  20\.J     The  only  cha- 
racter which  it  retains  is  that  of  a  private  memorandum* 
The  arguments  founded  oil  the  necessity  of  admitting  this 
evidence  are  drawn  from  the  rule,  that  in  the  absence  of 
the  highest  evidence  of  which  the  thing  is  susceptible,  se- 
condary is  admissible.     Correct  as  this  rule  is,  it  must  be 
understood  with  proper  limitations.     It  certainly  never 
was  intended  to   let  in  common  rumor  or  hearsay  evi- 
dence of  passing  events  ;  and  although  it  may  be  difficult 
to  fix  with  precision  the  correct  limits  of  its  operation ; 
yet  from  its  nature  it  must  cease,  when  it  comes  in  colli- 
sion with  any  other  well  settled  rule,  by  which  the  evi- 
dence is  excluded.     One  example  will  be  sufficient.     In 
the  absence  of  any  other  proof,  the  oath  of  the  party 
would  be  the  best  in  his  power ;  but  this  is  excluded  by  a 
positive  rule.     So  in  this  case,  the  rule  contended  for  is 
opposed  to  a  settled  rule,  that  private  memoranda  are  in- 
admissible.    I  doubt  not  that  many  cases  have  occurred^ 
in  which  such  evidence  has  been  received  without  objec- 
tion or  opposition.     Parties  may,  by  consent,  make  the 
rule  of  evidence  for  the  particular  case  what  they  please  ; 
and  it  is  not  unusual  on  the  circuit  to  take  the  oath  of  ona 
pf  the  parties  by  consent.   These  instances  ought  not  how- 
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ever  to  furnish  a  precedent  in  opposition  to  the  establish'' 
«d  rules  of  law. 

The  motion  was  refused. 

Justices  Nott^  Gantt  and  Richardsony  concurred. 

Condy  fy  Kennedy  ^  for  the  motion. 
*   Simons  4*  fVaringy  contra. 


Henht  Lazarus  ads.  Joseph  Attbin*. 

In  an  action  by  an  indorsee  ag^nat  an  indoner,  notice  of  non-pajment 
was  proved  to  have  been  g>iven  the  indonter,  but  the  court  Hcid^  that 
it  was  necessary  to  make  the  indorscr  liable  to  prove  an  actual  de- 
mand upon  the  drawer,  previous  to  tlie  notice  of  non-payment  to  the 
indorscr. 

TRIED  before  the  City  Court,  January  Term,  1822. 
Assumpsit  upon  a  promissory  note  by  the  indorsee  against 
the  indorser. 

becorder's  report. 

This  was  an  action  brought  by  the  indorsee  of  a  prom- 
issory  note  against  the  indorser  for  S356  80,  dated  on  the 
11th  January,  1819,  payable  30  days  after  date:  all  the 
parties  to  the  note  resided  in  the  city.  The  plaintiff  prov- 
ed by  the  affidavit  of  a  Mr.  Hyndes^  (which  was  admitted 
in  evidence,)  that  Hyndes  carried  to  the  defendant  on  the 
13lh  of  February,  1819,  a  written  notice  that  the  payment 
of  this  note  had  been  refused  by  the  drawer,  and  therefore 
that  payment  of  it  was  expected  from  the  defendant.  The 
defendant's  counsel  contended  that  the  defendant  was  dis- 
charged by  the  laches  of  the  plaintiff,  who  had  not  proved 
any  demand  upon  the  drawer,  and  had  omitted,  supposing 
such  demand  to  have  been  made,  to  give  notice  of  it  in 
sufficient  time  to  the  indorser.  I  stated  to  the  jury  that 
the  defendant  could  only  be  liable  after  the  default  of  the 
drawer,  from  whom  the  holder  must  first  demand  pay- 


May  Term.  ISff 

menty  or  use  due  diligence  for  that  purpose  before  he  could 
resort  to  the  indorser  :  that  in  this  case  I  did  not  think 
that  the  testimony  amounted  to  more  than  a  mere  commu- 
nication to  the  defendant  that  the  drawer  had  refused  to 
pay  ;  but  it  by  no  means  shewed  that  the  witness,  or  prov- 
ed that  any  other  person  had  made  a  demand  upon  the 
drawer,  much  less  that  demand  which  the  law  requires  : 
that  such  a  demand  was  a  formal  act ;  that  it  ought  to  be 
made  by  the  holder  himself,  or  by  some  one  authorized  by 
him  for  that  purpose,  and  that  the  individual  making  the 
demand  should  be  competent  to  give  a  legal  receipt  for 
the  money,  if  payment  was  tendered.  Had  such  a  de- 
mand been  proved,  I  considered  that  notice  had  been  given 
sufficiently  early,  as  the  days  of  grace  had  not  expired  on 
the  13th  of  February. 

The  jury  found  a  verdict  for  the  plaintiff. 

A  notice  was  served  upon  me  that  a  new  trial  would  be 
moved  for  upon  the  inclosed  grounds. 

Mr.  Justice  Gantt  delivered  the  opinion  of  the  court: 

The  court  in  this  case  take  the  same  view  of  the  law 
which  the  Recorder  has  expressed  m  the  foregoing  opin- 
ion, and  for  the  reasons  assigned  by  him,  adopt  it  as  the 
opinion  of  this  court. 

A  new  trial  is  ordered. 

Justices  Richardson  and  Johnson^  concurred. 

Colcockj  Justice,  concurred  in  the  result. 


John   Smtth  ack.   Ex'ors  Wigfall.     Bauxbattm  & 

Tbxscott,  ads.  The  same. 

A  bond  for  the  prison  bounds  is  equally  foifeited,  if  the  prisoner  make 
ho  schedule  within  40  days,  -as  if  he  had  left  the  bounda. 

The  amount  due  upon  the  execution  is  the  measure  of  dmnaget  ia  An 
action  upon  the  bond,  and  none. other  need  be  proved. 
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A  schedule  filed  in  another  ndtj  at  a  previwu  ttmcy  is  not  a  scheduito  trt 
compliance  with  the  act. 

TRIED  before  Judge  Nott,  January,  1822.— Verdict 
for  the  defendant. 

The  following  is  the  statement  in  the  brief.  The  suit 
was  brought  by  the  plaintiff  as  assignee  of  the  sheriff,  up- 
on a  bail  bond  given  for  the  prison  bounds  by  John  Smyth, 
at  the  suit  of  the  same  plaintiff.  The  execution,  fca.  sa.J 
was  lodged  on  the  10th  November,  1819,  and  the  bail 
bond,  dated  24th  of  November,  of  the  same  year.  It  was 
assigned  on  the  2d  January,  1820.  The  defendant  had 
not  left  the  prison  rules,  but  tlKp  breach  contended  for 
was,  that  the  defendant  had  not  within  forty  days  after  his 
being  admitted  to  the  prison  bounds,  filed  a  schedule  of 
Jiis  estate.  At  the  time  of  his  arrest,  he  was  in  custody 
at  another  suit,  and  had  filed  his  schedule  which  then  re- 
mained of  record,  and  on  the  very  day  the  writ  in  this 
case  was  lodged  with  the  sheriff,  he  also  actually  filed  a 
schedule  as  required  by  law,  being  then  apprised  that  it 
was  required,  and  no  damages  had  occurred  or  was  pre* 
tended  by  the  delay  of  a  few  days.  Under  tlie  charge  of 
the  Judge  that  the  bond  was  forfeited,  and  the  sum  men- 
tioned in  the  ca.  sa,  by  which  Smyth  was  confined,  was 
the  measure  of  damages ;  although  none  were  proved, 
the  jury  found  a  verdict  for  the  plaintiff  for  the  sum  against 
both  principal  and  securities. 

A  new  trial  was  moved  for,  because  the  securities  were 
only  bound  that  the  defendant  should  remain  within  the 
rules,  and  the  omission  to  file  a  schedule  was  only  a  bar 
to  his  continuing  within  them,  and  the  bond  was  substan- 
tially complied  with. 

2nd.  Because  being  an  action  to  recover  damages  for 
the  breach  of  the  condition  of  the  bond,  and  no  damages 
bavingbeen  either  sustained,  pretended  or  proved,  nor 
even  recoverable,  except  nominal  damages. 

3rd.  Because  being  in  custody  at  the  time,  a  new  sche- 
dule was  unnecessary. 


r 
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Mr.  Justice  Gantt  delivered  the  opinion  of  the  court : 
By  the  3rJ  section  of  the  act  of  assembly,  passed  in 
1788,  establishing  the  bounds  of  the  prisons  and  gaols  of 
the  state,  it  is  enacted,  '*  that  all  prisoners  in  execution, 
on  any  civil  process,  shall  be  entitled  to  the  benefit  of  the 
said  rules,  bounds  or  limits  ;  provided  he  shall  within  forty 
days  after  being  taken  in  execution,  give  satisfactory  se- 
curity to  the  sheriff  of  the  district  where  he  is  confined^ 
that  he  or  she  will  not  only  remain  within  die  said  rules, 
bounds  or  limits,  but  will  also  within  forty  days  render  to 
the  clerk  oi  the  court  of  the  district,  a  schedule,  on  oath, 
of  his  whole  estate,  or  of  so  much  thereof  as  will  pay  and 
satisfy  the  sum  due  on  the  execution,'  by  force  of  which 
he  is  confined."  And  by  the  7th  section  of  the  said  act,  it 
is  declared,  ^'  that  any  prisoner  committed  in  execution 
aforesaid,  who  shall  not  give  in  such  schedule  agreeably 
to  the  tenor  of  his  or  her  bond,  shall  rot  be  any  longer 
entitled  to  the  benefit  of  the  prison  rules,  but  his  bond 
shall  be  forfeited  and  assigned  to  the  plaintiff." 

The  words  of  the  act  are  so  very  explicit  as  to  super- 
sede the  necessity  of  comment  to  ascertain  its  meaning. — 
The  privilege  is  extended  upon  the  condition  that  the  par- 
ty confined  will  do  two  things  ;  keep  within  the  bounds, 
and  render  a  schedule  within  40  days  ;  and  expressly  de- 
claring that  the  bond  shall  be  forfeited  and  assigned  if  the 
schedule  is  not  rendered  within  the  40  days.  By  the  3d 
section,  the  schedule  to  be  rendered  is  to  be  of  the  whole 
estate  of  the  defendant,  or  so  much  as  is  necessary  to  pay 
the  sum  due  on  the  execution.  Does  it  not  follow  that  on 
a  forfeiture  of  the  bond  for  a  failure  in  performing  the 
condition,  reference  must  be  had  to  the  amount  due  on  the 
execution  as  the  standard  by  which  the  damages  ajre  to  be 
estimated  ?  I  think  the  conclusion  is  inevitable.  It  w^ould 
be  nugatory  and  idle  to  require  the  bond  should  be  as- 
signed, if  it  was  intended  only  that  nominal  damages  were 
to  be  recovered  on  it.  J^f ay,  so  strict  is  the  law  as  to  the 
security  which  is  to  be  given  for  the  performance  of  the 
•ondition,  that  the  sheriff  himself  is  by  the  act  rendered 

18 
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liable  if  he  take  insufficient  security.  Tl^e  act  is  ibun^edt 
on  principles  of  humanity,  but  a  debtor  is  not  permitted 
to  abuse  its  kindness.  He  must  bona  Jide  fulfil  the  con^ 
ditions  required  of  him,  on  obtaining  the  benefit  of  the 
rules,  or  forfeit  his  bond  and  return  to  close  confinement 
t^or  the  fulfilment  of  the  terms  specified  in  the  condition 
of  the  bond,  the  securities  are  equally  answerable  with  the 
debtor  himself :  they  do  not  alone  undertake  for  the  de- 
fendants keeping  tiie  bounds,  but  also  that  the  schedule 
shall  be  rendered  within  the  40  days ;  failing  in  either, 
they  are  saddled  with  the  payment  of  the  debt. 

A  schedule  rendered  at  a  period  long  antecedent,  and 
in  another  case,  caa  have  ho  possible  bearing  on  the  pre- 
sent question.  The  appellant  can  take  no  benefit  from 
his  appeal,  which  is  dismissed.  The  case  of  Trescott  ads. 
Ex^oTs  of  Wigfallj  depending  on  the  same  facts,  must 
share  the  same  fate. 

Justices  Johnson^  Nott  and  Huger,  concurred. 

Cokoekj  Justice,  dissented. 

Hunt,  for  the  motion, 
SimonSy  contra. 


■r 


P.  Plunket  vs.  a.  Bowman. 

lill^the  mbBcribing  ^tneas  to  a  bond  is  dead  or  out  of  the  sUte^the 
n^rt  beit  evidence  toprore  the  execution  of  the  bond,  is  the  pnx^ 
of  the  hand-writing  of  the  obligor  with  the  additional  evidence  of  the 
band-writing  of  such  aubscribing  witness,    fa  J 

THIS  was  an  action  of  debt  on  bond.  The  subscribe 
ing  witness  being  dead,  his  hand-writing  was  proved,  and 
the  plaintiff  there  rested  his  case.  It  was  objected  that 
the  proof  was  insufficient  without  proving  also  the  hand- 

CaJ    8;eie  1  McCoid's  Rep.  466<  / 
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writing  of  the  obligor  lo  the  bond.  The  presiding  Judge 
being  of  a  diflerent  opinion,  the  case  went  to  the  jury  on 
proof  of  the  hand-writing  of  the  subscribing  witness  only, 
and  on  the  charge  of  the  Judge,  that  the  evidence  afforded 
was  sufficient ;  ' 

A  verdict  was  found  for  the  plaintiff. 

This  was  therefore  a  motion  for  a  new  trial,  on  the 
^ound  that  the  charge  pf  the  Judge  was  contrary  to  law. 
The  case  was  tried  before  Mr,  Justice  Richardson. 

Mr.  Justice  Gantt  delivered  the  opinion  of  the  court : 
It  is  to  me  a  matter  of  some  surprise  that  in  a  case  like 
the  present,  one  almost  of  every  days  occurrence,  and  de* 
pending  upon  the  construction  of  a  rule  apparently  sim« 
pie  and  obvious,  that  there  should  exist  any  contrariety 
oropinion  respecting  its  interpretation  on  the  question 
submitted  for  the  consideration  of  the  court.  Considered 
^abstractly  from  the  perplexity  which  must  necessarily 
arise  from  conflicting  decisions,  it  would  seem  that  the 
question  is  not  one  of  difficulty.  The  rule  of  law  is,  '^  that 
the  best  evidence  is  to  be  produced  which  the  nature  of  the 
case  admits."  Now  apply  the  rule  to  the  case  under  con- 
sideration. Is  proof  of  the  hand-writing  of  a  subscribing 
witness  to  a  bond  equally  satisfactory  and  conclusive,  as 
if  accompanied  with  the  additional  proof  of  the  hand-writ- 
ing of  the  obligor  ?  or  in  other  words,  is  it  that  best  evi- 
dence which  the  nature  of  the  case  admits  ?  And  surely 
upon  this  question  the  answer  is  palpable  that  such  is  not 
the  best  evidence.  The  object  is  to  prove  that  the  d^ 
fendant  did  a  certain  act :  the  best  evidence  therefore, 
the  simplest  and  most  obvious  proof  in  such  case  is  the 
testimony  of  a  witness  who  saw  the  defendant  do  this  act. 
Such  evidence  is  direct  and  positive,  and  conclusive  of  the 
fact  sworn  to  ;  but  where  this  positive  proof  cannot  be 
had,  then  the  next  best  evidence  which  the  nature  of  the 
case  admits,  is  the  information  of  witnesses  acquainted 
with  the  person  who  is  said  to  have  done  the  act,  and 
Ifbo  from  seeing  him  write^  have  acquired  a  knowkd|^ 
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of  his  hand-writing ;  for  it  i»  said,  that  in  every  person^ 
manner  of  writing,  there  is  a  certain  distinct  prevailing 
character,  easilj''  discovered  by  observation,  and  when 
once  known,  may  be  afterwards  applied  as  a  standard  to 
try  any  other  specimens  of  writing,  the  genuineness  of  which 
is  disputed.  The  witness  is  asked  whether  he  has  seen  a 
particular  person  write,  and  afterwards,  whether  he  be- 
lieves the  paper  in  dispute  to  be  his  hand-writing,  Thi^ 
course  of  examination  involves  two  questions  : 

1  St.  Whether  the  supposed  writer  is  the  person  of  whon» 
the  witness  speaks  ?  and 

'2dly.  If  he  be  the  person,  whether  he  wrote  the  paper 
in  dispute  ? 

The  first  is  a  question  of  identity  :  the  second,  a  ques- 
tion of  judgment,  or  a  comparison  in  the  mind  of  the  wit- 
ness between  the  general  standard  and  tlie  writing  pro- 
duced. ("See  Philips  on  Evidence,  367,  J  It  is  true  that 
proof  of  the  hand-writing  merely  is  no  conclusive  evi- 
dence that  the  instrument  written  was  delivered  as  the 
deed  of  the  party,  and  delivery  makes  it  his  deed.  Neither 
does  proof  of  the  hand-writing  of  a  subscribing  witness  to 
a  deed  establish  the  fact  of  delivery.  It  is  a  deduction  to 
be  drawn  from  the  evidence  offered,  whether  the  instru- 
ment was  delivered  as  the  deed  of  the  party,  and  it  is  ob- 
vious to  my  mind  that  satisfactory  proof  of  the  hand-writ- 
ing of  tlie  party  to  the  instrument,  affords  a  better  and  su- 
rer foundation,  from  whence  to  presume  delivery  than  can 
be  derived  from  the  proof  of  the  hand- writing  of  a  sub- 
scribing witness  ;  for  thereby,  the  person  of  the  defendant 
is  identified.  You  bring  home  to  him  the  fact  of  having 
written  his  name  there  by  the  best  possible  testimony 
which  the  nature  of  the  case  admits  of;  and  as  signing  the 
name  precedes,  and  is  the  usual  concomitant  of  the  execu- 
tion of  a  deed,  the  strongest  implication  arises ;  nay,  the 
conclusion  follows  from  the  plaintiffs  possession  of  the  in- 
strument, that  a  delivery  was  also  made.  But  these  con- 
clusions do  not  necessarily  arise  from  proving  the  hand" 
writing  of  a  subscribing  witness  only.     Such  proof  affords 


no  evidence  of  the  identity  pf  the  person  of  the  defendant. 
It  aflbrds  in  a  que$tioBabIe  ease  but.  a  feeble  foundation  for 
presumption  to  rest  upon-  It  may  have  been  placed  there 
for  dishojQest  purpo^es^  and  as  it  is  liable  to  just  suspicion, 
when  unaccompanied  with  proof  of  the  hand-writing  of 
the  party,  I  think  it  clear  to  demonstration,  that  such  evir 
dence  alone  canrnxt  he  said,  with  any  propriety,  to  be  the 
best,  which  the  nature  of  the  case  admits  of.  But  Phil» 
ipsy  in  his  Treatise  on  evidence,  page  36i^,  \sx  spealung  of 
attested  instruments,  and  the  course  to  be  pursued  in  prov* 
ing  them,  where,  from  existing  circumstances,  the  wit- 
nesses themselves  cannot  be  examined,  seems  to  entertain 
the  opinion  that  proof  of  the  hand-writing  of  the  attesting, 
witnesses  is  sufficient  proof  of  tlie  execution  of  the  deed, 
and  says  it  will  not  be  necessary  to  prove  the  hand- writ- 
ing of  the  party  to  the  deed^  He  relies  on  the  following 
authorities  :  2  East.  250,  the  case  of  Prince  vs.  Blacks 
burn  J  and  the  case  of^^damsSf  Wift^  ex'ix.  vs.  Kerry 
in  1  Bos,  ^'  PulleTy  360.  I  will  examine  both  those  ca- 
f^s,  and  see  how  far  they  justify  the  position  taken  by 
him.  The  q^se  of  Prince  vs.  Blackburn^  was  debt  on 
bond,  to  which  there  were  two  subscribing  witnesses. — 
One  had  died,  the  other  had  left  England  for  America.-* 
Several  letters  had  been  written  by  the  witnesses  from. 
America,  but  it  did  not  appear  that  he  was  domiciled  or 
settled  th^e.  He  had  gone  to  America  on  business  from 
hi^  father.  Under  these  circumstances,  it  was  contended 
that  as  the  witness  was  alive,  and  being  one  of  the  per- 
sons to  whom  the  contracting  parties  hid  jjiutually  agreed 
to  refer  for  such  proof,  and  as  there  was  nothing  to  exclude 
the  belief,  but  that  tlie  witness  might  return  and  place. 
Iiimself  within  the  reach  of  the  process  of  the  court,  the 
rule  could  not  be  relaxed,  which  required  the  production 
of  the  witness  himself.  But  Le  Blanks  Justice,  from  the 
circumstances  of  the  case,  thought  that  the  secondary  evi- 
dence of  the  haad-writing  of  the  witness,  might  be  receiv- 
ed. This  appears  to  have  been  the  only  question  made  in 
the  C43^*     Whetlier  tliis  secondary  evidence,  when  ofier« 
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edy  was  or  was  not  accompanied  with  the  additional  testf* 
mony  of  the  hand-writing  of  the  obligor,  does  not  appeal 
in  the  report  of  the  case.  Nor  was  it  material  to  the  so^ 
ludon  of  the  question  submitted,  whether  the  fact  existed 
of  the  obligor's  hand-writing  having  been  proved.  This 
case  therefore  furnishes  no  satisfactory  evidence  on  the 
point  before  us.  The  case  of  Adams  fy  Wift^  Ex^ix.  vs. 
Kerry  does  appear,  when  read  without  critical  nicety,  and 
minute  observation,  to  be  a  case  in  point  to  establish  the 
position,  that  the  hand-writing  of  the  obligor  need  not  be 
proved.  Judge  BuUery  in  delivering  the  opinion  of  th« 
court  in  that  case  does  say,  unequivocally,  that  the  hand- 
writing of  the  obligor  need  not  be  proved,  and  that  the 
hand-writing  of  the  attesting  witness,  when  proved,  i» 
evidence  of  every  thing  on  the  face  of  the  paper,  which 
imports  to  be  sealed  by  the  party.  To  give  however  a 
correct  interpretation  of  his  meaning,  the  particular  cir- 
cumstances of  the  case  on  which  that  opinion  was  deliver- 
ed, must  necessarily  be  taken  into  view.  The  action  was 
debt  on  bond.  The  bond  had  been  given  in  Jamaica,  and 
was  attested  by  two  witnesses.  One  of  the  attesting  wit- 
nesses was  proved  to  be  dead,  and  the  other  to  be  resident 
in  Jamaica.  The  hand-writing  of  the  former  only  was  es- 
tablished, and  no  evidence  was  given  of  the  hand-writing 
of  the  obligor.  On  this  evidence,  the  plaintiff  had  a  ver- 
dict subject  to  the  opinion  of  the  court.  On  the  motion 
for  a  rule  to  shew  cause  why  the  verdict  should  not  be  set 
aside,  it  was  insisted  that  either  the  hand-writing  of  the 
witness  living  in  Jamaica,  or  of  the  obligor,  should  have 
been  proved.  In  answer  to  this.  Judge  Buller  says — 
^^  In  this  case,  one  of  the  attesting  witnesses  wa3  dead,  and 
the  other  was  beyond  the  process  of  the  court :  the  best 
evidence  therefore  which  could  be  obtained,  was  given. — 
He  then  adds,  the  hand-writing  of  the  obligor  need  not  be 
proved  :  that  of  the  attesting  witness,  when  proved,  is 
evidence  of  every  thing  on  the  face  of  the  paper,  which 
imports  to  be  sealed  by  the  party."  Now  what  is  the 
just  and  correct  inference  to  be  drawn  from  the  decision 
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made  in  this  case  ?  It  will  be  recollected  that  the  instru- 
ment was  made  in  Jamaica ;  the  subscribing  witness  lived 
here ;  the  inference  therefore  is  very  clear  from  the  ob- 
servation of  the  Judge,  that  the  best  evidence  was  given 
which  could  be  obtained  ;  that  neither  the  hand-writing  of 
the  obligor  or  of  the  witness  in  Jamaica  could  be  proved. 
When  he  concludes  therefore,  by  saying,  that  the  hand- 
writing of  the  obligor  need  not  be  proved,  it  seems  cor- 
rect to  suppose  that  he  meant  only  to  say,  that  circumstan- 
ces may  exist,  and  did  exist  in  this  case,  which  dispensed 
itith  the  absolute  necessity  of  proving  either  the  hand- 
writing of  the  witness,  or  of  the  obligor.  According  to 
the  rule,  the  best  evidence  was  offered  which  could  be  ob- 
tained.  This  appears  to  be  the  predicate  of  the  conclu- 
sion, and  viewed  in  this  light,  we  offer  no  violence  to  the 
acknowledged  learning  of  that  able  Judge.  We  make 
him  coincide  in  opinion  with  Lord  Kenyan,  in  the  cases 
of  Bams  vs.  Trompowsky,  and  Wallu  vs.  Delaney, 
(1  Term  Rep,  265yJ  who  held,  that  proof  of  the  hand- 
writing of  the  obligor  was  necessary  :  but  above  all,  we 
reconcile  his  opinion  by  this  means,  to  the  rule  itself, 
which  requires  the  best  evidence  ;  a  rule  which  success 
sive  judges  ought  and  must  interpret  for  themselves,  and 
in  the  enforcement  of  which,  no  relaxation  should  be  al'* 
lowed ;  but  in  every  case,  the  best  evidence  which  it  is 
in  the  power  of  the  party  to  obtain,  ought  always  to  be 
required.  I  acquiesce  the  more  readily  in  the  interpreta- 
tion which  I  have  given  to  the  opinion  of  Judge  Buller, 
because,  in  a  very  late  treatise  on  evidence  by  Espinasse, 
he  expressly  declares,  that  to  support  an  action  of  debt  on 
bond  where  the  subscribing  witness  cannot  be  procured, 
proof  of  the  hand-writing  of  the  subscribing  witness,  and 
of  the  obligor  of  the  bond,  are  necessary.  (Espinasse  on 
Evidence,  p.  16.^  I  will  not  animadvert  on  decisions 
supposed  to  have  been  made  in  our  sister  states  in  opposi- 
tion to  the  view  I  have  taken,  of  what  is  and  ought  to  be 
the  rule  of  evidence  in  such  case.  The  rudder  by  which 
we  must  steer  our  course  is  the  rule  itself,  and  it  has  been 
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thfe  {Practice  in  our  courts  to  require  proof  of  the  hand- 
Writing  of  the  obligor.  Thi<>  practice  ought  iiol  to  be 
changed^  because  others  may  have  adopted  a  different 
cburse.  I  conclude  therefore  by  saying,  that  when  tho 
evidence  of  a  subscribing  witness  cannot  be  had,  the  ne^t 
best  evidence  of  which  the  case  is  susceptible,  is  proof  of 
the  hand-writing  of  the  obligor,  with  the  additional  evi- 
dence of  the  hand-writing  of  the  subscribing  witness  to 
the  instrument.  Where,  from  circumstances,  either  be- 
comes impossible,  I  will  not  say  but  that  the  one  or  the 
other  may  be  dispensed  with,  provided  it  is  manifest  that 
nothing  is  kept  back,  and  that  the  best  evidence  which 
the  nature  of  the  case  admits  of,  has  been  produced.  I 
think  that  a  ni^w  trial  should  be  granted. 

Justices  Colcocky  Johnson  and  Nott,  concurred. 

Hunt,  for  the  motion. 
Priokav,  contra. 


■fllll         IllilM^*^ 


L.  i)E  ViLLERS  ads.  T.  FosD,  et.  al.    The  same  ads* 

John  C.  Pbiolsau. 

A  return  to  an  execution  by  a  deputy  sheriff,  is  a  sufBcient  and  legal  re- 
turn. 

To  a  wcirefaciiu  upom  a  jadg^fent,  it  cannot  be  objected  that  the  jodg- 
nient  wia  foondedon  a  blank  dedatation  i4iich  had  never  been  filled 
'  up  untH  after  the  judgment  bad  been  enteredc  it  m  sufficient  that  A 
the  hearing  of  the  tcirefaciaas  the  record  when  produced  vaa  per- 
fect. If  it  be  proposed  to  set  it  aude,  another  pnx^ecding  must  bo 
adopted. 

MOTION  in  arrert  of  judgment.— TWed  before  Mr. 
lastice  Hugtr,  at  Charleston,  May  Term,  1822. 

Them  ^wtere  ti^o  actions  of  scire  faciois  on  bail  bonds, 
and  as  they  involved  nearly  the  same  points,  they  Were 
%ied  togethei*.  The  plea  in  each  ca^e  was  nui  iiet  record. 
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't'o  sTupport  the  action,  the  plaintiff  produced  the  ca.  sa.  in 
. each  case,  and  relied  on  the  jeturns  annexed  to  them, 
which  were  in  the  following  terms,  endorsed  "  iV.  E,  I, 
per  Chittyy^'  and  within  "  C.  C  Chittyyd^  true  and  law- 
ful deputy,  being  sworn,  returns  non  est  inventus.^^ 

For  the  defendant  it  was  proved  by  a  witness  Mr.  L.  P. 
Ouireay  who  was  requested  by  the  defendant  to  go  to 
the  clerk's  office  to  procure  an  exemplification  of  the  ori- 
ginal records  to  be  used  in  Georgia,  to  apprehend  one  of 
the  principals,  that  the  clerk  shewed  to  him  a  blank  paper 
instead  of  the  usual  form  of  a  declaration,  in  one  of  the  ori-' 
ginal  actions  against  the  principals,  which,  it  was  conten- 
ded, for  the  defendant,  was  no  record. 

Judgment  was  given  for  the  plaintiff  in  both  cases. 

A  motion  w^as  now  made  to  arrest  the  judgments  on  the 
following  grounds,  to  wit: 

1st.  Because  the  return  on  the  ca.  sa.  was  insufficient 
and  illegal,  being  in  so  many  words  the  return  of  the  de- 
putt/ j  and  not  of  the  sheriff,  when  the  law  require^  that 
the  sheriff  not  only  should  make  the  return,  but  also  upon 

oath. 

2nd.  Because  it  w^as  proved,  that  when  the  action  was 
commenced  against  the  bail  in  the  latter  case,  that  which 
was  called  a  record  had  no  existence,  the  verdict  and 
judgment  in  the  original  proceedings  being  founded  on  a 
supposed  declaration,  which  in  fact  was  a  blank  paper. 

Mr.  Justice  Bichardson  delivered  the  opinion  of  the 
court. 

The  first  ground  taken  in  this  case  has  been  decided  by 
the  case  of  Belser  vs;  Graves ,  (\  Nott  fy  McCordyp. 
125.  J  There  the  return  was  elongata  as  to  the  goods  and 
nulla  bona  as  to  costs,  and  neither  sworn  to,  nor  signed 
by  any  one.  In  the  case  of  the  City  Council  vs.  T. 
Price,  fl  Nott  fy  McCord,  300,^  the  return  was  the 
same,  but  as  in  the  case  before  us,  sworn  to  by  the  depu^ 
ty  sheriff. 

As  to  the  second  ground,  it  is  enough,  that  the  record 

19 
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tvhen  produced,  was  perfect.  It  could  not  be  impeached 
when  collaterally  introduced.  In  such  a  case,  the  court 
simply  inspects  the  record,  and  decides  according  to  the 
face  of  it.  If  the  apperance  be  perfect,  it  is  enough.  If  it 
be  proposed  to  set  it  aside,  another  proceeding  must  be 
adopted,  and  the  party  have  an  opportunity  of  amending 
it,  before  adducing  it  in  evidence.  This  distinction  ap- 
plies to  both  grounds  taken.  If  there  be  an  informal  re-* 
turn  to  an  execution,  the  motion  should  be  to  set  it  aside. 
But  it  is  enough  that  the  requisite  return  appears,  when 
the  execution  is  introduced,  collaterally.  In  such  case, 
whatever  return  is  in  fact  upon  the  execution,  we  must 
suppose  sanctioned  by  the  proper  oflScer.  Any  other 
rule  would  involve  a  case  in  too  many  unexpected  issues  ; 
would  introduce  the  means  of  surprise,  not  to  be  guarded 
against,  and  greatly  endanger  the  necessary  force  and  ef- 
fect of  records. 

The  motion  therefore  is  dismissed. 

Justices  Nbttj  Huger  and  Johnson^  concurred.. 

Cross  4'  Gray  J  for  the  motion. 
Toonier,  contra. 


F.  DfiPEAtr,  &  Co.  vs.  S.  Hfams. 

iVhere  the  agent  of  the  captors  libelled  the  prize  in  their  own  names, 
for  the  captors,  and  the  prize  goods  were  sold  by  the  order  of  the  Couit 
of  Admiralty,  the  court  Held  the  agents  might  bring  an  action  in  their 
own  names  for  the  purchase  money. 

Also  Held^  that  the  MarBhal,  who  made  the  sales  was  a  competent  wit' 
ess  to  prove  the  same. 

Tried  before  Mr.  Justice  Richards&Hy  May,  1822. 
THIS  was  an  action  to  recover  the  amount  of  certain 
goods  bought  at  the  marshal's  sale.     The  marshal  was 
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examined  by  commission,  subject  to  any  objection  to  his 
competency,  and  proved  the  purchase  by  the  defendant,  of 
certain  prize  goods,  sold  by  order  of  the  Court  of  Admi- 
ralty. The  plaintiffs  were  the  agents  of  the  captors,  and 
sued  in  their  own  names. 

A  motion  for  a  non  suit  was  made  and  overruled. 
Verdict  for  the  plaintiffs.    The  motion,  for  a  non  suit,  was 
now  renewed,  and  another  made  for  a  new  trial,  upon  the 
grounds, 

1st.  Because  there  was  no  privity  of  contract  between 
these  parties. 

2nd.  The  decision  of  the  Judge  was  against  law,  &c. 

Mr.  Justice  Richardson  delivered  the  opinion  of  the 
court. 

The  sale  of  the  goods  and  purchase  by  the  defendant 
were  proved  by  the  marshal,  who  being  a  mere  agent  for 
the  purpose  of  the  sale,  without  interest  on  either  side^ 
was  a  competent  witness.  And  we  come  to  the  enquiry 
relied  upon,  to  wit ;  whether  it  was  competent  for  the 
plaintiffs  to  issue  in  tiieir  own  names  ?  They  were  the 
agents  of  the  captors;  and  had  libelled  the  prize  in  their 
own  names  for  the  captors  ;  all  the  proceedings  were  in 
their  own  names,  and  the  sales  made  at  their  instance^ 
and  in  their  names,  for  the  paptors.  They  were  then  in 
the  equity,  and  had  the  saitie  qualified  property  as  con- 
signees, factors  and  commissioned  merchants,  who  may 
sue  in  their  own  names  for  their  principals.  (See  Batier- 
rnan\s,Radeniusl,  T.  R.  663.  2  Espinasse  Rep.  653. 
Lex  Mercaioria  401.  J  Buller^  (p.  130,^  says  where  a 
factor'to  one  beyond  seas,  buys  or  sells  goods  for  another, 
an  action  will  lie  against  or  for  him,  in  his  own  name. 
The  credit  and  the  promise  will  be  presumed  to  be  to  him. 
So  common  is  this  practice,  that  we  find  it  laid  down  as 
settled,  that  the  principal  also  may  sue.  (Ltx  Mercato- 
ria  400.  Buller  ISO.)  And  if  the  factor  sue,  the  de- 
fendant may  still  set  off  a  debt  due  by  the  principal.  But 
there  i§  a  principle,  which,  in  my  judgment,  renders  the 
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qualified  property  in  prize  agents  more  apparent  than  ia 
any  of  those  analogous  examples.  The  property  in  the 
prize  is  never  transferred  to  the  captors,  so  as  to  divest 
the  original  owners,  until  after  the  sentence  of  condemna- 
tion. Wheelwright  vs.  Depeysier^  1  John,  Rep.p,  471, 
And  the  application  to  the  Court  of  Admiralty,  having 
been  in  the  names  of  the  pi  an  tiffs,  though  for  other  per- 
sons, the  fair  construction  of  the  sentence  and  transfer  of 
the  property  is  to  them,  for  their  principals.  Suppose 
what  may  be,  and  is  often  done,  that  the  court  had,  after 
sentence,  not  ordered  the  sale,  but  re-delivered  the  pro* 
perty  to  the  agents,  and  they  had  personally  sold  it. 
They  would  then  have  been,  to  all  intents  and  purposes, 
merchants  selling  on  commission,  and  might  sue,  as  is 
customary,  in  their  own  names.  But  the  court  having  at 
their  request,  or  to  pay  costs,  or  for  any  other  purpose, 
directed  the  sale  to  be  made  by  the  marshal,  changed  no 
other  privilege  and  altered  no  right,  and  the  marshal  be- 
came simply  the  sub-agent  of  the  parties  concerned,  pre- 
cisely as  if  in  the  case  supposed  the  commission  merchant 
had  employed  an  auctioneer  to  sell  the  goods  of  his  prin- 
cipal. A  promise  to  the  auctioneer  is  a  promise  to  the 
proper  party  intere^itcd.  Where  the  consideration  comes* 
from  the  plaintiff,  a  promise  to  a  third  person  is  sufBcien^. 
(See  1  Bos.  4-  Pulkry  lOI.) 

The  motion  is  therfore  refused. 

Justices  Nottj  Huger  and  Johnson,  concurred. 

Colcockj  Justice,  dissented, 

,  for  the  motion. 

,  contra. 


JaM£S   B.    RiCHABDSON   VS,    GeoBOE   WHITrCElD. 

The  filing^  of  consistent  double  picas,  so  far  as  their  merit  is  concern- 
ed,  is  a  mere  motion  of  course,  which  only  requires  the  signature  of 
council 
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^kem  raftf  h6  eases  of  extreme  hardship  er  gross  ft«ud,  which  woul^ 
justiiy  the  Circuit  Court  in  rescinding  the  ordcn  of  a  preceding 
term,  yet  when  one  Judge  has  granted  leave  to  plead  the  statute  of 
limitations,  anoUier  Judge  will  not  interfere. 

The  statute  of  limitations,  having  once  commenced  to  run,  is  nbtsuspeii't 
dcd  by  tlie  defendant's  going  out  of  the  state. 

BY  process  of  attaehment. — This  was  aa  action  of  as- 
sumpsit^  by  process  of  attachment,  to  recover  back  the 
price  paid  for  a  negro  fJack^J  who  turned  out  to  be  un- 
sound. 

The  defendant  had  pleaded  the  general  issue,  and  at  Ja- 
nuary Term,  1821,  he  obtained  an  order  of  the  court, 
granting  leave  to  plead  the  statute  of  iiniitations. 

Some  time  after,  this  plea  was  accordingly  filed,  and 
when  the  cause  came  on  to  be  tried  at  the  May  Term  fol- 
lowing, the  plaintiff's  counsel  moved  to  strike  out  the 
plea  of  the  statute  of  limitations,  on  the  ground,  that  the 
order,  under  which  it  was  filed,  was  obtained  without  his 
having  had  notice  of  the  application  for  it.  This  motion 
was  overruled,  and  the  case  went  to  the  jury,  and  they 
returned  the  following  special  verdict.  **  We  find  for 
the  plaintiff  on  the  general  issue,  and  if  the  court  should' 
be  of  opinion  that  he  is  not  barred  by  the  statute  of  limita- 
tions on  the  facts  hereinafter  found,  we  assess  his  damages 
at  seven  hundred  and  eighty-eight  dollars.  On  the  plea 
of  the  statute  of  limitations,  we  find  that  the  plaintiff  pur- 
chased the  negro  Jack  of  the  defendant  on  the  20th  Fe- 
bruary, 1805.  That  it  was  known  to  the  plaintiff  in  one 
month  thereafter^  that  the  said  negro  Jack  was  diseased 
of  fits,  and  that  on  the  27th  day  of  A|H*il  following,  the 
defendant  left  this  state,  and  has  never  since  returned  to 
it,  and  if,  under  these  circumstances,  the  court  should  be 
of  opinion  that  the  plaintiff  is  barred,  we  find  for  the  de^ 
fendant." 

The  writ  was  lodged  in  the  sheriff's  office  on  the  5th  of 
March,  1817,  so  tliat  nearly  twelve  years  had  run  from 
the  date  of  the  contract,  before  the  bringing  of  the  action. 

The  plaintiff  now  renewed  his  motion  to  strike  out  the 
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plea  of  the  statute  of  limitations,  and  for  leave  to  enter  upr 
judgment  on  the  finding  on  the  general  issue.  In  the  evenfc 
of  failing  in  this  motion,  he  then  moved  for  leave  to  enter 
up  judgment  for  the  plaintiff  on  the  special  verdict  gene- 
rally. 

Mr.  Justice  Joh'nson  delivered  the  opinion  of  the  court  t 

The.defcndant  has  a  legal  right  to  defend  himself  against 
the  action  of  the  plaintiff  on  as  many  different  grounds  as 
the  nature  of  the  action,  and  the  merits  of  his  defence  will 
allow,  and  as  a  right,  the  court  has  no  power  to  withhold 
it.     The  only  limitations  to  it  are, 

1st.  That  they  shall  not  involve  the  ridiculous  absurdi- 
ty of  being  inconsistent,  and, 

2dly.  That  they  shall  not  operate  as  a  surprise  on  the 
plaintiff,  by  being  made  at  the  moment  of  the  trial,  when 
he  cannot  be  expected  to  meet  them. 

Within  these  limitations,  the  court  has  no  control  over 
the  right,  and  the  Avhole  object  of  applying  for  leave  to 
plead  double,  is  to  preserve  them  :  so  that  in  truth,  the 
filing  of  consistent  double  pleas,  so  far  as  their  merit  is 
concerned,  is  a  mere  motion  of  course,  which  only  re- 
quires the  signature  of  counsel.  (\  C kitty  on  Pleadings 
610.^  It  is  not  denied,  that  according  to  the  uniform 
practice,  these  pleas  are  to  be  regarded  as  consistent.  In- 
deed I  have  never  heard  it  questioned,  and  the  only  ques- 
tion is  whether  in  respect  to  the  order  obtained,  and  the 
filing  of  the  plea,  it  was  calculated  to  surprise  the  plain- 
tiff. The  order  had  been  obtained  at  a  preceding  term, 
and  the  plea  filed  in  vacation  in  the  usual  way,  and  if  the 
plaintiff  had  been  vigilant,  he  must  have  been  apprised  of 
it  in  time  to  prepare  to  meet  it,  and  if  in  truth  he  was  not, 
it  might  have  been  the  foundation  of  an  application  to  the 
discretion  of  the  court  for  a  continuance  ;  but  that  was  not 
the  object ;  for  it  is  apparent  that  this  motion  was  an  effort 
to  get  rid  of  a  legal,  and  therefore  a  meritorious  defence, 
which  would  probably,  and  in  the  result,  will  be  fatal  to 
the  plaint  iff  ^s  case. 
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There  is  another  view  of  this  question.  The  effect  of 
striking  out  this  plea  would  have  been  a  virtual  rescision 
of  the  order  under  which  it  was  filed  ;  and  notwithstand- 
ing there  may  be  cases  of  extreme  hardship  or  gross  fraud 
which  would  justify  the  court  in  rescinding  the  orders  of 
a  preceding  term,  yet,  in  tins  case,  both  the  order  to  file 
the  plea,  and  the  application  to  strike  it  out,  were  address- 
ed to  the  discretion  of  the  court,  and  if  it  was  permitted 
in  those  cases,  there  would  be  an  end  to  every  thing  like 
judicial  discretion.  The  cases  of  Duront  vs.  S taggers f 
(2  Nott  fy  McCordy  2SSJ  and  Macon  vs.  Matkis^  (I 
McCordy  112 J )  are,  I  think,  decisive  on  this  question. 

The  motion  for  leave  to  enter  up  judgment  on  the  spe- 
cial verdict  generally,  involves  a  question  of  more  impor- 
tance. The  finding  as  to  the  time  when  the  plaintiff  pur- 
chased, and  when  he  came  to  the  knowledge  that  the  ne- 
gro was  unsound,  is  applicable  only  to  the  enquiry  as  to 
the  time  when  the  action  may  be  said,  within  the  meaning 
of  the  statute  to  have  accrued.  But  a  discussion  of  that 
question  is  superseded  by  the  fact,  that  the  defendant  re- 
mained here  more  than  a  month  after  the  last  event — ^so 
that  w^hether  the  action  accrued  at  the  time  the  contract 
was  made,  or  when  the  unsoundness  of  the  negro  was 
known  to  the  plaintiff,Ms  unimportant,  as  the  statute  in 
either  event  had  commenced  to  run  before  the  defendant, 
went  away,  and  if  it  continued  to  run,  the  plaintiff  was 
barred  at  the  time  the  action  was  brought.  The  only 
question  submitted  by  the  special  verdict  therefore,  is 
whether  the  statute  having  once  began  to  run,  its  opera- 
tion was  or  was  not  suspended,  by  the  defendant's  going 
out  of  the  state  }  The  negative  of  this  proposition,  as  a 
general  rule,  has  never  been  controverted.  It  is  the  re- 
ceived doctrine  in  the  English  courts.  It  prevails  in  New 
York,  and  the  case  of  adm'rs  of  JMamson  vs.  Smithj  (2 
Const.  Decisions^  273jJ  decided  by  this  court,  is  in  ac- 
cordance with  it.  For  the  doctrine  and  cases  applicable 
to  it,  I  refer  without  comment  to  the  case  of  Faysoux  vs. 
Prather^  (\  Nott  fy  McCordy  303,^  where  they  are  col- 
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lected  and  digested  in  the  most  masterly  manner.  In  r6« 
ferring  to  thi:^  ease,  it  is  not  intended  to  revive  the  discus- 
sion of  the  question  there  agitated,  and  which  some  of  my 
brethren  regard  as  still  unsettled,  but  with  a  view  barely 
to  notice,  that  this  case  docs  not  fall  \vithin  the  reason  of 
the  exception  contended  for  in  opposition  to  the  operation 
of  the  rule.  The  contest  there  was  whether  the  saving  in 
the  statute  in  favor  of  infants  did  or  did  not  extend  to  ca- 
ses where  the  ric;ht  which  accrued,  was  incumbered  with 
a  partial  operation  of  the  statute ;  as  in  that  case,  where  a 
descent  is  cast  after  the  statute  has  began  to  run  against 
the  ancestor  ?  But  here  the  plaintiff  and  defendant  are  the 
im>nediatc  parties  to  the  transaction,  out  of  which  the  ac- 
tion arose  ;  and,  admitting  for  the  sake  of  argument,  that 
that  case  constituted  an  exception,  this  is  not  analogous  to 
it,  and  it  was  incumbent  on  the  plaintiff  to  shew  that  there 
was  another,  within  which,  this  case  comes.  No  case  o£ 
the  sort  has  been  produced,  and  I  believe  none  such  exist. 
The  converse  appears  to  me  so  palpable  that  tke  probabili- 
ty is  that  the  question  has  never  been  made. 

The  motion  is  therefore  refused,  and  leave  given  to  en- 
ter up  judgment  for  the  defendant. 

Justices  Notty  Richardson  and  Colcocky  concurred* 

Gantty  Justice,  dissented. 

PepoOTiy  for  the  motion. 
Kingy  contra. 


u     IJ,  ... 


*  Philip  Givens  vs.  S.  T.  Branfori^^ 

AmttniwgQ  settlement,  though  not  recarded,  protect9the  property  set* 
tied  against  the  claims  of  a  creditor  who  had  received  explicit  notice 
of  the  settlement  previous  to  liis  contracting. 

Tins   case  was  tried  before  Mr.  Justice   Huger,  at 
Coosawhatehie,  April,  1822,  in  wiiich  there  was  a  special 
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verdict,  submiUf'ng  to  the  court,  the  distinct  and  spe- 
cific question,  "  whether  notice  of  the  existence  of  a  mar- 
riage settlement,  previous  to  the  contract,  on  which  the 
cause  of  action  arose,  would  bar  the  plaintijOT,  (who  was  a 
creditor  seeking  to  make  the  property  settled  liable,)  al- 
fhough  the  settlement  had  not  been  recorded  within  the 
time  prescribed  by  the  act ;  and  if  so,  they  found  for  the 
defendant ;  if  not,  for  the  plaintiff.'^ 

The  presidihg  Judge  gave  judgment  for  the  defendant, 
and  this  was  a  motion  to  reverse  that  decision,  and  for 
leave  to  enter  up  judgment  for  the  plaintiff,  because  the 
Judge  was  mistaken  in  the  Opinion  delivered. 

Mr.  Justice  Richardsem  delivered  the  opinion  of  the 
court. 

The  question  submitted  is,  whether  a  marriage  settle- 
ment, though  not  recorded,  protects  the  property  settled 
gainst  the  claims  of  a  creditor  who  had  received  explicit 
notice  of  the  settlement  ?  This  question  depends  upon  the 
construction  of  the  act  of  1785,  fP.L,  367,)  for  record- 
ing marriage  settlements  :  and  this  act  is  one  of  those 
which  having  but  one  object  in  view  and  purporting  to 
regulate  but  one  subject,  the  preamble  is  really  important 
and  may  be  justly  called,  in  the  figure  of  Coke^  the  key  to 
unlock  and  expose  the  true  intention  of  the  legislature. 
The  preamble  is  in  these  words,  **  whereas  the  pratice,' 
&c.  of  keeping  marriage  contracts,  &c.  in  the  hands  of 
those  interested  therein,  hath  been  oftentimes  injurious  to 
creditors,  &c.  who  have  been  induced  to  credit,  &c.  such 
persons  under  a  presumption  of  their  being  possessed  of 
an  estate  subject,  &c.  to  the  payment  of  their  just  debts." 
Here  we  perceive  manifestly,  that  the  mischief  to  be  reme- 
died, was  the  deceitful  appearance  of  an  estate,  which  in- 
duced credit  to  be  given  to  the  ostensible  holder,  when,  in 
fact,  he  had  no  estate  whatever  ;  "for  remedy  whereof,  " 
(the  preamble  continues,)  "and  to  prevent  said  deceitful 
practices,  be  it  enacted  that,  &c.  all  and  every  marriage 
contract,  fcc.  now  existing,  after  being  duly  proved,  shall 

20 
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be  recorded  or  lodged  in  the  secretary's  office  to  be  recor- 
ded/' &c.  &c.  *'and  all  that  shall  hereafter  be  entered  in- 
to for  securing  any  part  of  the  estate,  real  or  personal,  of 
any  person  or  persons  whomsoever,  shall  within  three 
months  after  the  execution  thereof,  be  duly  proved,  in  like 
manner  to  be  recorded,"  &c.  Here  we  find  the  remedy 
for  the  evil  complained  of,  as  plainly  prescribed,  i.  e.  re- 
cording within  a  given  time,  at  a  specified  office.  For  what 
purpose  recorded  ?  Evidently,  to  prevent  such  settle- 
ments being  thereafter  concealed  in  the  hands  of  those  in- 
terested therein  ;  and  to  give  notice  **  to  all  who  might, 
in  the  language  of  the  act,  b^  induced  to  credit  such  per- 
sons under  a  presumption  of  their  being  possessed  of  an  es- 
tate, subject  to  their  just  debts."  The  entire  end  and  aim 
of  this  enactment  is  clear  and  single.  It  is  to  guard  every 
person,  disposed  to  give  credit,  against  the  deceitful  semb- 
lance of  an  estate,  by  giving  tliem  notice  of  its  true  situa- 
tion, and  its  proper  owner.  When  notice  is  actually  receiv- 
ed, the  remedy  proposed,  is  substantially  afforded,  and 
the  end  of  the  law  fulfilled.  So  far  the  act  is  explicit,  and 
>ts  purpose  manifest.  But  it  goes  on  to  declare  as  follows ;. 
^^  and  in  case  any  person  or  persons,  &c.  whomsoever,  in- 
terested in  such  marriage  deed,  &c.  shall  neglect  or  refuse 
to  record  or  lodge  the  same  in  the  manner  or  within  the 
times  before  mentioned,  and  in  the  office  aforesaid,  to  be 
recorded,  then  the  same,  in  respect  to  creditors,  shall  be 
deemed,  and  is  hereby  declared  to  be  fraudulent ;  and  all 
and  every  part  of  the  estate  hereby  intended  to  be  secur- 
ed to  such  person  or  person^,  shall  be  subject  and  liable  to 
the  payment  and  satisfaction  of  the  debts  due  and  owing 
by  sucl>  person  and  persons  in  as  fuU  and  ample  a  manner 
to  all  intents  and  purposes  whatsoever,  as  if  no  such  deed, 
&c.  had  been  ever  made  or  executed."  The  literal  import 
of  these  words  might  subject  the  estate  settled  to  the  pay- 
ment of  debts,  if  the  marriage  contract  be  not  recorded  in 
the  place,  manner  and  time  prescribed,  notwithstanding 
actual  notice  by  any  other  means.  Yet  convenience,  con- 
sistency and  reason,  require  that  we  should  regard  the  ob- 
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jects  of  the  act,  and  respect  the  course  of  adjudications, 
upon  siipilar  acts.  The  act  before  us  is,  In  strict  analogy 
to  the  registering  acts,  to  guard  against  double  mortgages 
and  sales  ;  and  these,  notwithstanding  their  positive  en- 
actments, have  been  uniformly  construed  so  as  to  give  ef** 
feet  to  the  first  deed,  though  unrecorded,  in  preference  to 
the  second,  though  duly  recorded  ;  whenever  it  is  clear 
that  the  grantee  of  the  second  deed  had,  at  the  time  of  the 
taking  it,  explicit  notice  of  the  former  deed.  This  con- 
struction is  founded  upon  the  justice,  reason  and  necessity^ 
of  preventing  a  man  from  making  use  of  an  act  in  order  to 
commit  a  fraud,  which  act  was  intended  .  to  shield  him 
against  the  frauds  of  others ;  and  has  been  uniformly 
made  and  adjudged  by  the  judical  tribunals  which  we  re- 
spect. 

In  the  cases  of  Le  Neve  vs.  Le  NevCj  3  Atk. 
^49.  Shelden  vs.  Cox^  Ambler  624.  Toliand  vs. 
Shanbudge,  3  Vesey^  J,  478.  Clive  vs  Doctd,  2  Atk. 
275.  Doe  vs.  Routhdge^  2  Cotvper  705,  we  find  the 
rule  fully  considered  and  adopted  in  the  English  courts^ 
where  it  is  decided  that,  though  the  registry  act  is  posi- 
tive^  that  a  registered  deed  shall  take  place  of  one  unre- 
gistered, yet  the  latter  will  not  be  set  aside  in  favour  of 
pne  who  knew  of  it  at  the  time. 

In  Massachusetts,  (4  Mass.  Rep.  537,  Famsworth 
vs.  Child  J )  it  is  adjudged  that  the  first  conveyance,  tho' 
unregistered,  shall  be  valid  against  a  second  purchaser^ 
having  notice  of  the  former  conveyance. 

In  New- York,  (Jackson  vs.  Burgot^  10  Johnson^ 
457,^  the  Judges  say  that  the  second  purchase,  with  ac- 
tual notice  of  the  prior  deed,  is  held  to  be  fraudulent,  and 
the  question  of  notice  and  fraud  is  cognizable  as  well  in  a 
Court  of  Law  as  in  a  Court  of  Equity. 

In  the  case  of  Pierce  vs.  Turner^  (5  Cranchj  154,^ 
the  Supreme  Court  of  the  United  States,  in  construing  the 
Virginia  Registry  Act  of  the  13th  December,  1792,  for 
recording  marriage  settlements  and  other  deeds,  decided 
Ihat  a  subsequent  purchase   with  notice  of  a  piior  unri^ 
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corded   deedy  cannot  prevail  against  the  first  purcha&<|. 

And  in  the  case  of  Tart  vs.  Crawford^  (\  MeCord, 
2S^yJ  this  courts  notwithstanding  the  expressions  of  the 
act  of  17th  March,  1785,  (P.  L.  381,^  "shall  be  void 
and  incapable  of  barring  the  rights  of  persons  claiming  a« 
creditors  or  under  subsequent  purchases  recorded/'  came 
to  this  conclusion,  "  that  whenever  the  subsequent  pur- 
chaser has  received  explicit  notice  of  the  former  convey- 
ance, such  conveyance,  though  unrecorded,  will  be  valid, 
legal  and  effectual  against  the  conveyance  of  such  purcha- 
ser, though  recorded  in  due  time." 

As  this  i9  the  first  time  that  the  question  has  arisen  un^- 
der  the  act  of  the  8th  of  March,  1785,  for  recording  mar- 
riage contracts,  and  as  there  is  some  difference  of  opinion, 
I  have  noticed  the  uniform  current  of  decisions  under  ana- 
logous acts.  They  are  so  many,  and  so  uniformly  pro- 
ceed upon  the  same  grounds,  and  have  been  so  far  recog- 
nized by  this  court  as  in  my  judgment  to  fonn  a  rule  for 
the  construction  of  such  acts,  not  to  be  departed  from, 
when  the  act  is  open  to  construction.  It  is  a  rule  not  only 
of  good  faith,  but  to  restrain  bad  faith ;  for  if  with  a 
knowledge  of  the  marriage  settlement,  a  man  will  stil) 
give  credit  to  the  apparent  holder  of  the  estate,  he  cannot 
do  it,  upon  the  presumption  that  the  estate  is  his,  nor  un- 
less he  intends  to  defraud  the  real  owners,  the  cestui 
que  trusts.  ^  A  contrary  rule,  while  it  professes  to  pre- 
vent a  mere  legal  fraud,  would  pervert  the  essential  cha- 
racteristics of  thie  act,  and  cover  direct  turpitude  under  its 
specific  provisions  ;  it  would  then  be  an  act,  not  more  to 
prevent  deceitful  practices  generally,  than  to  encourage 
them  in  certain  instances.  Upon  the  whole  then,  in  the 
practical  application  of  the  provisions  of  the  act  to  their 
proper  objects,  while  we  advance  the  remedy  proposed, 
which  is  notice  to  the  creditors,  we  are  not  less  bound>tP 
make  such  a  construction  as  will  supp^ss  the  entire  mis^ 
chief  complained  of,  so  as  to  detect  fraud,  whatever  cloak 
it  may  assume  :  and  assuredly  it  is  not  the  less  worthy  of 
detection,  when  it  seeks  to  hide  itself  under  the  mantle  of 
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^e  Uyr-  Prawisg  therefore  the  eonstruction  of  the  act 
from  its  true  intent,  with  a  due  regard  for  respectable  adr 
judication^,  and  a  steady  eye  to  the  principles  of  good 
faith,  a  majority  of  the  court  are  of  opinion  that  the  actual 
notice  of  the  marriage  cpn  tract  receiyed  by  the  plaiptiff  ]« 
sufficient  to  bar  his  claim  upon  the  estate  so  settled,  sim- 
ply  because  from  him  its  true  situation  was  not  concealed. 
Th^' motion  is  therefore  refused,  and  the  postea  ordered 
to  be  delivered  to  the  defendant. 
Justices  Nottf  Qanttp  Huger  and  Johnson^  <^)oauned^ 

Colcockf  Justice,  dissented. 

Martin^  for  the  metipn* 
Pttigru,  eentrg. 


mmt 


John  £v£RIN6ham  ads.  John  Langton. 

Where  incompetent  evidence  has  been  admitted,  the  court  will  not 
pretend  to  judge  how  far  it  did  or  did  not  influelice  th«  jury,  but  wiU 
gnnt  a  new  trial. 

In  an  action  by  a  book-keeper  of  a  b^nk,  for  money  had  and  received,  on 
account  of  a  ^  short  charge"  on  a  check  (overcharged,)  the  book-keep- 
er's book  kept  by  him,  unaccompanied  by  his  oath,  (the  check  not 
being  produced,)  cannot  be  admitted  in  evidence  upon  proof  of  hit 
hand-writing. 

MOTION  for  a  new  trial.— Tried  before  Mr.  Justiee 
Ihbgerj  May  Term,  IS22. 

This  was  an  action  for  money  had  and  received  ;  paid, 
laid  out,  and  expended,  &c.     The  particular  filed  was  for 
short  charge  on  check  of  the  defendant,  at  Planters  &  Me-. 
chanics  Bank,  02000  on  5th  October,  1815. 

The  first  witness  produced  was  Mr.  Prince,  who  testi- 
fied that  he  had  searched  the  bank,  and  could  find  no 
check  of  tihe  description  alleged*    He  stated  on  his  crosi 
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examination^  that  he  knew  nothing  of  the  check  in  qiie^r^ 
tion. 

Mr.  Gibbs  was  then  called,  and  by  him  the  plaintiff  at- 
tempted to  prove  an  entry  of  the  check  in  question,  in  th« 
book  kept  by  one  Mr.  Pritchard^  and  in  his  hand-writ- 
ing,  who  was  living  and  residing  at  Cheraw  in  this  state. 
An  objection  was  made  as  to  the  admissibility  of  such  tes- 
timony, on  the  ground  that  Mr.  Pritchurd  should  hav* 
been  examined. 

•The  objection  was  sustained  by  the  court,  and  the  book 
was  rejected. 

Mr.  Gibbs  then  proved  by  the  cash  book  kept  by  him- 
self, as  collection  clerk,  that  on  the  said  5th  October^ 
1815,  he  entered  in  said  cash  book  a  check  of  the  defend- 
ant for  $22Qd  92,  payable  to  A.  B.  or  bearer.  He  also 
proved  that  there  were  other  checks  of  the  defendant  paid 
and  entered  in  his  book  on  that  day. 

The  plaintiff  then  introduced  the  book-keeper's^  book  of 
the  year  1815,  kept  by  and  in  the  hand-writing  of  the 
plaintiff,  for  the  purpose  of  proving  a  short  charge  of  said 
check. 

The  defendant  objected  to  this,  on  the  ground  that  th^ 
plaintiff  could  not  deduce  proof  for  himself  from  his  own 
acts,  that  however  it  might  be  between  the  bank  and  the 
defendant,  yet,  as  between  the  plaintiff  and  the  defendant, 
the  fact  proposed  was  not  susceptible  of  proof  by  a  book 
entry  made  by  the  plaintiff  himself;  and  furthermore, 
that  such  entry  could  not  be  proved  by  seconSary  evi- 
dence, to-wit,  proof  of  hand-writing,  when  better  evi- 
dence was  at  hand,  to-wit,  the  person  making  the  entry ; 
that  if  such  entry  could  be  proved  at  all,  it  must  be  by 
Mr.  Langton,  the  plaintiff  present  in  court — that  if  Mr. 
Lang  ton  himself  could  not  prove  the  entry,  d.  fortiori^  it 
could  not  be  proved  by  secondary  evidence,  that  is,  by 
hand-writing. 

The  presiding  Judge,  however,  overruled  the  objection, 
and  Mr.  Gibbs  was  examined  on  said  book.  He  stated 
that  on  the  said  5th  of  October,  1815,  there  was  no  entry 
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in  the  book,  of  any  check  of  the  defendant,  for  $2269  92, 
but  one  for  tf  269  92,  besides  three  others  of  different 
amounts.  It  did  not  appear  that  said  '^  short  charge"  was  de- 
tected, until  the  6th  April,  1819  :  That  for  the  year  181 5, 
the  defendant  was  a  very  large  depositor  in  the  bank  : 
that  on  the  11th  of  October,  six  days  after  the  alleged 
short  charge,  there  was  a  balance  in  favour  of  the  defend^- 
ant  of  about  vl$4000,  and  that  during  the  quarter  year  com- 
prehending the  5th  October,  the  weekly  balances 
were  in  favor  of  the  defendant,  except  three  weeks.  This 
witness,  together  with  Mr.  Malcolm^  an  experienced  bank 
officer,  and  Mr.  Blackwood^  president  of  the  bank,  stated 
in  substance,  that  it  was  inexplicable  how  an  error  of 
i  2,000  in  the  book  keepers  books  should  have  remained 
undiscovered  beyond  tl)e  quarter  in  which  it  was  embrac- 
ed. Indeed,  if  in  copying  from  the  check,  an  error  had 
been  made,  inasmuch  as  the  tellers  book  and  the  cash 
book  were  checks  upon  the  book  keepers  book,  the  daily 
revisals  could  hardly  have  failed  to  detect  the  error,  and 
furthermore,  that  the  error  must  have  been  discovered  in 
the  quarterly  balance  sheet,  because  it  would  not  have 
agreed  with  the  cashiers  account,  which  would  have  indu- 
ced an  enquiry  and  led  to  the  detection  of  the  error,  if 
there  had  been  any. 

Mr.  Justice  Colcock  delivered  the  opinion  of  the  court: 
As  all  the  grounds  taken  in  this  case,  except  the  first 
and  last,  were  abandoned,  it  is  unnecessary  to  advert  to 
any  others.  The  first  is,  that  the  presiding  Judge  erred 
in  admitting  the  book-keeper's  book  in  evidence,  on  the 
proof  of  hand-writing  and  entry,  and  under  the  circum- 
stances of  the  case.  *  The  last  is,  that  the  check,  which 
would  have  been  the  highest  evidence,  and  ought  to  have 
been  in  the  possession  of  the  bank  or  the  defendant,  (un- 
less lost  or  mislaid,  of  which  there  was  no  proof,)  was  not 
'  produced,  and  no  evidence  of  any  notice  to  the  defendant 
to  produce  it,  if  in  his  possession,  nor  even  satisfactory 
evidence  of  its  not  being  in  the  bank,  was  given. 
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As  a  general  rule  of  evidence,  neither  the  act  of  a  plairf^- 
tiflF  nor  his  books  can  be  given  in  evidence  in  his  favour. 

There  are  exceptions  to  this  general  rule,  but  I  think  it 
clear  that  the  case  before  us  is  not  embraced  in  any  of  the 
exceptions.  The  books  of  a  merchant  are  evidence  to 
prove  the  delivery  of  goods,  so  of  a  mechanic  to  prove  the 
execution  and  delivery  of  the  articles  made  ;  but  these  are 
admitted  from  the  necessity  of  the  case  ;  because  in  the 
ordinary  transactions  of  life,  these  deliveries  take  place 
most  frequently  in  the  presence  of  the  parties  alone.  But 
the  fact  to  be  proved  in  this  case,  from  its  nature,  is  sus- 
ceptible of  abundant  proof  from  other  sources,  and  that  ^ 
too  within  the  reach  of  the  plaintiff.  Corporation  books 
are  admitted,  and  manor  books  between  members  of  the 
same  corporation  or  manor  ;  but  it  is  laid  down  express- 
ly by  PhilipSy  (\  vol.  p.  3tO,^  that  they  are  not  evidence 
against  a  stranger  for  the  corporation  or  manor,  "  a  forti^ 
cri^^  not  for  one  individual  of  a  corporation  against  a 
stranger.  But  in  pursuing  the  subject,  bodks  are  only 
evidence  when  they  are  regularly  kept  (by  the  same  au- 
thority) in  any  case.  Here,  the  error  which  is  calculated 
to  destroy  the  effect  of  the  evidence,  is  to  be  the  very 
foundation  of  recovery. 

But  it  is  said  a  new  trial  ought  not  to  be  granted,  even 
if  the  book  was  not  legally  introduced,  because  it  could 
not  have  weighed  any  thing  with  the  jury. 

It  is  sufficient  to  remark,  that  this  court  has  said,  that 
they  will  never  undertake  to  determine  that  point  even 
where  they  have  thought  that  the  evidence  could  not  have 
produced  any  effect.  Yet,  if  illegal,  they  have  granted  a 
new  trial,  as  in  the  case  oiRing  fy  Huntington^  fy  Hun-' 
terfy  Lahieff  decided  during  this  term.  But  in  my  opin- 
ion, the  book,  and  that  alone,  did  shew  a  mistake  on  the  trial. 

On  the  second  ground,  I  think  it  was  indispensably  ne- 
cessary to  have  served  the  defendant  with  a  notice  to  pro- 
duce the  check  before  any  evidence  of  its  contents  could 
have  been  given.  It  appeal's  from  the  testimony  of  Mr. 
Prince  that  checks  were  usually  delivered  up  to  the  draw- 
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crs  every  quarter  settlement.  It  was  then  proving  noth- 
ing which  would  account  for  the  loss  of  it,  to  prove  that 
it  had  been  looked  for  in  the  book,  (looked  for  where  he 
could  i;iot  expect  to  find  it:)  And  this  doctrine  is  too  fa- 
tniUar  to  require  a  reference  to  authority  for  its  support. 
The  check  was  the  highest  evidence  of  the  amount  for 
which  the  defendant  had  drawn,  and  consequently  the  ve- 
ry substratum  of  the  plaintiffs  claim.  There  may  have 
been  a  mistake,  yet  not  the  mistake  complained  of,  that 
would  alone  appear  by  the  check  or  evidence  of  its  con- 
tents. I  may  add  that  this  is  a  case  which  called  for  the 
most  satisfactory  evidence.  In  proportion  as  a  fact  to  be 
proved  is  unusual  and  difScult  of  proof,  so  in  propoi'tion 
should ^the  testimony  be  strengthened.  Such  an  occur- 
rence as  that  alleged  to  have  h^ippened  in  this  case  is  in 
opposition  to  that  order,  regularity  or  e^cactness,  which  it 
is  believed,  is  observed  id  banks,  and  which  is  certainly 
essential  to  their  very  existence. 

The  motion  is  granted. 

Justices  Gantt  and  Richardson y  concurred. 

Clarke^  for  the  motion. 
Chrimke,  contra. 


John  Scott  vs.  William  Woodward. 

Any  things  may  be  given  in  evidence,  in  reply,  which  is  a  direct  answer 

to  that  produced  on  the  part  of  the  defendant. 
So  in  trespass  to  try  titles,  where  the  defendant  has  shewn  an  elder 

grant,  the  plaintiff  may  do  away  the  effect  of  it,  in  reply,  by  proving 

an  adverse  possession. 

Barnwell,  Spring  Term,  1822. 
THIS  was  an  action  of  trespass  to  try  title.     The  plain- 
tiff produced  a  grant  to  himself  for  the  land  in  dispute, 


169  Chni^cston,  1&S8, 

and  proved  that  the   defendant  was  in  possession   at  the 
time  that  the  action  was  brought ;  and   here  he  rested  his- 

case. 

The  defendant  produced  a  <:;rant  to  Arthur  Simkins 
for  the  same  land  of  anterior  date  to  that  of  the  plaintiff. 

The  plaintiff  then  offered  evidence  of  an  adverse  pos- 
session,  which,  it  was  contended  would  operate  as  a  bar 
to  a  recovery  by  the  defendant,  although  he  held  under  an 
elder  s^rant. 

An  objection  was  made  to  the  adduction  of  such  evi- 
dence, on  the  ground  tliat  it  ought  to  have  been  produced 
in  the  first  instance  and  was  not  admissible  in  reply. 

The  objection  was  sustained,  and  the  jury  gave  a  verdict 
for  die  defendant. 

This  was  a  motion  for  a  new  trial  on  the  ground  that 
tlie  evidence  offered  by  tlie  plaintiff,  in  reply,  ought  ta 
have  been  received. 

Mr.  Justice  Nott  delivered  the  opinion  of  the  court* 
If  a  person  have  several  distinct  titles  to  a  tract  of  land,  he 
may  avail  himself  of  them  all  to  enable  him  to  hold  against 
any  opposing  claim.  And  although  there  can  be  but  one 
good  title  to  the  same  land,  yet,  as  it  may  be  doubtful, 
which,  among  several  is  the  best,  if  he  should  happen  to 
be  defeated  in  one,  he  may  resort  to  another.  Thus,  if  a 
person  should  claim  by  devise,  and  it  should  be  shewn  by 
the  opposite  party  that  the  will  was  obtained  by  fraud  or 
not  properly  executed,  he  might  nevertheless  shew  that 
he  was  entitled  to  hold  by  descent.  But  the  objection  is 
not  in  this  case,  that  the  testimony  was  incompetent,  but 
that  it  could  not  be  admitted  in  reply.  Any  thing  may 
be  given  in  evidence  in  reply,  which  is  a  direct  answer  to 
that  produced  on  the  part  of  the  defendant.  If  a  defend- 
ant give  in  evidence  a  release,  the  plaintiff  may  reply  for- 
gery. If  he  offer  a  discount,  the  plaintiff  may  shew  that 
it  has  been  paid,  or  as  in  tliis  case,  that  it  has  been  barred 
by  the  statute  of  limitations.  In  the  case  under  consider- 
ation, the  defendant  produced  an  elder  grant ;  the  plaior 
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tiffoffered  to  do  away  the  effect  of  it  by  proving  an  ad* 
▼erse  possession.  Until  the  defendants  grant  was  produ- 
-ced,  the  plaintiff  had  shewn  a  good  title  in  himself.  And 
when  a  plaintiff  has  established  his  case  he  need  offer  no 
^rther  evidence  until  some  proof  is  offered  on  Ihe  other 
side  to  destroy  or  impair  it.  The  plaintiff  could  not  know 
that  the  defendant  would  rely  on  an  elder  grant,  or  that 
he  even  had  one,  until  it  was  produced.  And  even  if  he 
iiad  Jcnowo  it,  would  not  have  been  required  and  perhaps 
not  allowed  to  impede  the  business  of  the  court,  by  giving 
evidence  in  anticipatio^i  -of  testimony  which  might  not  ex- 
ist or  not  be  produced.  And  although  such  a  method  of 
proceeding  must  necessarily  allow  the  defendant  the  right 
jof  rejoining  in  evidence,  yet,  that  furnishes  no  objection, 
Such  a  course  must  frequently  be  pursued  when  a  defend- 
ant is  permitted  to  give  in  evidence,  any  special  matter 
which  leads  to  a  distinct  issue,  in  which  he  stands  in  the 
'situation  of  a  plaintiff.  This  position  may  be  illustrated 
"by  a  single  case,  not  of  unfrequent  occurrence.  To  an 
action  of  assumpsit,  a  defendant  may  give  in  evidence  a 
discount.  TJje  plaintiff  may  reply  the  statute  of  limita- 
tions, to  which,  the  defendant  may  rejoin  a  subsequent 
promise.  But  this  is  not  a  new  question.  A  similar 
question  arose  in  the  case  of  Mtxander  McKie  vs.  Jus^ 
ttce  Reynolds  ^s  early  as  about  the  year  1801  or  2.  The 
land  had  been  sold  under  execution,  by  the  sheriff  of  Spar- 
tanburgh,  as  the  property  of  the  defendant,  and  purchased 
by  the  plaintiff.  On  the  trial,  he  produced  a  regular  chain 
of  title,  and  proved  the  defendant  to  be  in  possession. 
The  defendant  disclaimed  any  right  to  the  land,  but  de- 
fended his  possession  under  a  deed  from  himself  to  a  third 
person  previous  to  tlie  judgment  under  which  the  plain- 
tiff claimed.  The  plaintiff  offered  in  reply  a  deed  from 
the  person  to  whom  the  defendant  had  conveyed.  That 
evidence  was  rejected  by  the  presiding  Judge  ;  but  on.  an 
appeal  to  the  constitutional  court,  a  new  trial  wjis  granted 
on  that  ground,  and  the  plaintiff  recovered  on  the  next 
trial.     It  is  a  convenient  and  necessary  practice,  caleula^ 
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ted  to  shorten  rather  than  protract  the  investigation  of  a 
cause.  It  tends  to  the  furtherance  of  justice,  au4  to  avoi4 
a  multiplicity  of  suits. 

The  motion  therefore  must  be  granted. 

Justices  Colcockf  Johnson  and  Bichardsohy  concurred. 

Feldcr,  for  the  motion. 
Marliny  contra. 


35^^^«??T^?» 


Andrew  Talvaxdb  vs.  Octavius  Cbipps  and  Sot. 
Moses.  The  Same  vs.  The  Same.  The  Same  vs^ 
Octavius  Cripps  and  Jno.  A.  Groves. 

jlKbere*iO.  <^stpuned  for  rent  as  fclmlnjstratory  and  as  ag-entior  th« 
heire,  (of  whom  he  lumsclf  was  one,)  and  the  tenant  reple^Hes,  and 
during'  tJie  action  of  replevin,  C.  tlies,  tlie  court  Ileld^  that  the  action 
ttf  rcpk'i-fn'did  not  abate,  but  that  the  co-heirs  and  joint  tenants  of 
C.  by  filing'  a  sugj^estion,  nii^ht  be  permitted  to  come  in  and  defend 
Xhe  Aiit. 

CHARLESTON,  Spring  Term,  18^1.— These  were 
three  actions  of  replevin.  The  two  first  against  Ociavitcs 
C7uppa  and  Solomon  Moses  ;  the  third  against  Octavius 
Cripps  and  John  Jl.  Groves.  In  one  case,  Octavius 
Cripps  issued  a  warrant  of  distress  in  his  own  name,  as 
administrator  of  John  S.  Cripps,  and  as  agent  for  the 
heirs.  In  another,  he  states  himself  administrator  only  ; 
and  it  does  not  appear  in  >v.hat  character  he  issued  the 
third,  as  the  warrant  is  not  produced.  In  the  two  first 
cases,  Solomon  Moses  was  a  constable,  who  executed  the 
-warrants  of  distress.  The  last  was  executed  by  John  Jl. 
Crroves.  In  all  the  cases,  Octavius  Cripps  avows  the 
taking  for  rent  in  arrear  due  to  himself,  and  makes  cogni- 
asance  as  bailiff  for  several  other  persons  by  name,  as  co- 
heirs with  John  S.  Cripps,  and  joint  tenants  with  himt 
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9elf  of  the  preini«08.  White  the  proceedj0£s  w^re  in  ibis 
state^  OUcwiu^  Cripps  and  Jokn  ^A.  Groves,  hoth  died. 
A  motion  waa  then  niade  in  the  -Cirouit  Court  to  ^ti^ike^ 
the  ctuses  itosm.  the  doeketj  on  the  ground  thait  ihe  j  jbad  all 
abated  hy  the'death  of  QcUmw  Cri^»s.  TJ^is  was  op- 
posed by  the  co-^if  s  and  jpiiYt  tenant  of  Mr.  Cripps, 
-wJho  iooved  that  tliey  might  be  permiUed  .to  come  in  and 
defidnd  the  suits.  An  order  was  made  that  they  might  be 
made  defendants^  and  ^at  the  plaintiff  might  proceed 
against  them.  This  wa9  a  motion  %q  reverse  that  decision. 

Mr.  Justice  Noli  deliverpd  ihe  opinion  of  the  eourt: 
We  have  no  act  of  our  pwa  to  direct  us  in  the  decision 
of  this  question  ;  and  but  kvi  ^i  the  British  statutes  on  the 
subjetct  .of  replevin  are  of  force  in  this  state.     Our  courts 
have  been  goyeri^  partly  by  the  rules  of  the  common 
law,  and  piirtly  by  the  Bnttsh  statutes,  whii 
adopted  inpractice,  though  notjoude  of  f( 
gislative  act.     Whenever  tlierefore  a  new  qlestion  b*^^.        i 
we  must  conform  our  decision  to  the  nature£|tft^(SlES|^wl 
and  the  geneml  practice  of  our  courts.     A  veplevin  is  in         "^^ 
fact  an  action  of  trespass.     The  plaintiff  owrgeJ-M^dk*'^ 
fendant  with  having  unlawfully  taken  bis  go< 
the  defendant  has  taken  them  under  color  of  law^he 
plaintiff  cannot  deprive  him  of  the  possession  without  en- 
tering into  a  bond,  with  security  to  return  them  again  if 
he  should  fail  to  establish  the  wrongful  taking.     The  pro- 
ceedings therefore  ought  to  be  so  modelled  as  to  preserve 
the  relative  rights  of  the  parties.    The  plaintiff  has  a  ri^t 
to  make  the  landloyrd  (or  the  person  distraining)  a  party  to 
the  action^  as  well  as  the  officer  executing  the  warrant. — 
So  on  the  other  hand^  the  landlord  may  come  in  and  be 
made  a  party,  and  defend  his  bailiff  against  the  action.    In 
the  same  manner^  a  landlord  is  permitted  to  come  in  and 
be  substituted  in  the  place  of  his  tenant  in  an  action  of 
trespass  to  try  title,  although  there  is  no  act  of  the  Legis- 
lature authorizing  such  a  proceeding.     What  then  ought 
to  be  the  course  of  proceeding  in  this  case  ?     Octavius 
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Cripps^  the  ostensible  defendant,  is  dead*  The  action  of 
course  abates  as  to  him  ;  but  the  interest  of  the  other  joint 
tenants  remain  as  before.  And  shall  the  plaintiff  be  per- 
mitted to  withhold  from  them  the  property,  to  the  posses- 
sion of  which,  they  hare  an  apparent  right,  without  afford- 
ing them  an  opportunity  to  try  the  question,  according  to 
the  condition  of  his  bond  ?  Justice  would  seem  to  require 
that  he  should  not ;  and  it  only  remains  to  inquire^  whe- 
ther law  and  justice  are,  in  that  respect,  at  variance.  In 
^W/on  it  is  said,  ^'  there  is  a  difference  between  pleas  in 
abatement  in  replevin  and  in  other  actions,  arising  from 
the  peculiar  nature  of  the  proceedings  in  replevin.  In 
other  actions,  as  actions  of  assumpsit,  debt  or  trespass,  the 
plaintiff  is  not  put  into  possession  of  any  thing  until  after 
judgment  and  execution  thereon.  As  soon  therefore  as 
the  writ  or  count  is  quashed  by  a  judgment  for  the  defend- 
ant, on  a  plea  in  abatement,  the  defendant  is  thereby  re- 
stored to  the  same  situation  in  which  he  was  before  the 
action  was  brought:  but  in  replevin,  the  mere  quashing 
the  writ  or  count  does  not  afford  the  defendant  complete 
redress,  the  plaintiff  being  in  possession  of  the  defendant^ 
goods  by  previous  delivery  from  the  sheriff.  To  remedy 
this  inconvenience,  and  to  entitle  himself  to  a  return  of 
the  distress,  the  defendant  must  to  a  plea  in  abatement  in 
replevin,  subjoin  a  suggestion  in  the  nature  of  an  avowry 
or  cognizance.  In  analogy,  with  that  proceeding  the 
joint  tenants  of  Octavius  Cripps,  have  a  right  to  file  a 
suggestion  to  entitle  themselves  to  a  return  of  the  distress. 
The  plaintiff  will  nevertheless  be  permitted  to  prosecute 
his  action  against  them  if  he  chose  to  do  so.  The  court  is 
Iherefoi'e  satisfied  with  the  order  made  in  the  court  below, 
and  this  motion  must  be  refused. 
Justices  Colcock  and  Johnson^  concurred. 

Hunt,  for  the  motion. 
Toorner,  contra. 
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William  Read  vs.  John  Duncan. 

Under  a  declaration  for  money  had  and  received^  paid,  laid  out  mnd  ex- 
pended, the  plaintiff  cannot  give  in  e\-idence  &aud  and  misreprcsenta' 
tion  in  the  sale  of  a  chattel. 

Where  there  has  been  an  express  warranty,  the  action  must  be  upon 
such  warranty,  and  not  upon  any  implied  warranty. 

"Wherever  fraud  or  deceit  forms  the  ground  of  the  right  to  recover,  a 
scienter  rnxxst  be  alleged  and  proved. 

A  bin  of  sale,  it  seems,  forms  no  exception  to  the  general  rule  that  pa- 
rol testimony  is  inadmissible  to  contradict  or  explain  a  deed. 

ASSUMPSIT.— Tried  in  Charleston,  Spring  Term, 
1821. 

This  was  an  action  brought  to  recover  back  the  pur- 
chase money  of  a  negro  man  slave,  who  was  alleged  to  he 
unsound,  by  reason  of  which  the  consideration  had  failed. 

The  declaration  contained  two  counts,  one  for  nnoiicy 
had  and  received,  and  the  other  for  money  paid,  laid  out 
and  expended. 

To  support  this  action,  the  plaintiff  produced  a  bill  of 
sale,  which  contained  the  following  words,  ''  a  negro  man 
slave  named  Tom,  without  any  manner  of  warranty,  ex- 
cept as  to  the  property."  The  plaintiff  offered  to  give  in 
evidence,  fraud  and  misrepresentation  on  the  part  of  the 
defendant  at  the  time  of  the  sale,  which  was  objected  to  by 
the  defendant,  but  was  permitted  by  the  presiding  Judge. 
The  plaintiff  also  offered  in  evidence  a  conversation  that 
passed  between  the  parties  at  the  time  the  bill  of  sale  was 
executed,  explanatory  of,  and  contradictory  to,  the  words 
of  the  bill  of  sale.  That  evidence  was  also  objected  to, 
but  the  objection  was  overruled,  and  the  evidence  went  to 

the  jury,  who  found  a  verdict  for  the  plaintiff. 

This  was  a  motion  for  a  new  trial,  on  the  ground  that 
the  presiding  Judge  erred  in  permitting  the  evidence  above 

objected  to,  to  go  to  the  jury. 
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Mr.  Justice  Nott  delivered  the  opinion  of  the  court  : 
It  is  now  a  rule  so  well  settled^, as  to  have  become  d 
fundamental  principle  in  every  action,  that  a  correspon- 
dence between  the  allegations  and  the  proof  must  always 
be  required.  A  person  must  always  allege  and  distinctly 
state  whatever  it  is  necessary  for  him  to  prove  ;  stnd  he 
must  always  prove  whatever  it  is  necessary,  in  support  of 
his  action,  to  allege,  and  which  is  denied  on  the  other 
side.  By  a  reference  to  the  bill  of  sale  in  this  case,  it  ap- 
pears that  the  defendant  sold,  ^^  without  any  manner  of 
warranty,  except  as  to  property." 

If  by  the  word  "  property"  used  in  this  instrument,  we 
are  to  understand  that  the  seller  meant  to  warrant  the 
soundness  as  well  as  the  title  of  the  negro,  the  plaintiff 
can  not  recover  in  this  form  of  action,  because  he  had  a 
higher  remedy  by  action  of  covenant  on  the  deed.  For 
although  this  court  has  held,  that  an  implied  warranty  of 
soundness  may  exist  where  the  party  has  by  deed  given 
an  express  warranty  of  title  only,  yet  it  has  never  held 
that  an  action  on  an  implied  warranty  could  be  maintain- 
ed, where  there  was  an  express  warranty  by  deed  to  the 
same  effect.  But  on  the  contrary,  it  has  been  decided  that 
the  action  must  be  on  the  covenant.  If  by  that  word, 
however,  we  are  to  understand  that  he  warrants  the  title 
only,  then  a  warranty  of  soundness  is  not  only  not  impli- 
ed, but  is  expressly  negatived.  The  plaintiff,  therefore, 
can  recover  only  on  the  ground  of  fraud  or  deceit  And 
whenever  fraud  or  deceit  forms  the  ground  of  the  plain- 
tiffs right  to  recover,  a  knowledge  of  the  facts  relied  on, 
(or  the  scienter y  aS  it  is  sometimes  expressed,)  constitutes 
the  gist  of  the  action,  and  must  be  expressly  alleged  and 
proved.  In  this  declaration,  wc  find  no  allegation  of 
fraud.  It  does  not  even  appear  how  the  cause  of  action 
arose.  It  is  barely  stated  that  the  defendant  is  indebted  to 
the  plaintiff  a  certain  suni  of  money  had  and  received, 
and  the  like  sum  of  money  laid  out  and  expended  at  his 
instance  and  request.  The  evidence,  therefore,  went  to 
establish  a  substantive  and  distinct  cause  of  action  from 
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that  laid  in  the  declaration.  Nothing  k  more  conducive 
to  the  ends  of  justice  or  the  security  of  parties  litigant 
than  that  the  cause  of  actions  should  be  set  out  with  clear-» 
ness  and  precision,  and  that  the  bounds  of  actions  should 
be  distinctly  marked  out  and  preserved.  It  is  unnecessa- 
ry to  determine  which  Would  have  been  the  most  appro- 
priate form  of  action,  assumpsit  or  an  action  on  the  case 
for  deceit.  For  in  either  case  the  scienter  must  be  al- 
leged where  the  cause  of  action  arises  from  the  fraud. 

In  the  case  of  Stewart  fy  fFilkins,  (Douglass  IS,) 
Lord  Mansfield  aajSy  ^^  selling  fbr  a  sound  price  without 
warranty,  may  be  a  ground  for  an  assumpsit,  but  in  such 
case  it  ought  to  be  laid  that  the  defendant  knew  of  the  un- 
soundness.'' The  declaration  in  this  case  contains  no 
such  allegation^  and  the  testimony  therefore  ought  not  to 
have  been  admitted. 

It  has  been  contended  that  a  contrary  decision  was 
made  in  the  case  of  Shelton  vs.  Garry ^  (\  McCardf 
AlO,)  a  manuscript  report  of  which  was  read  in  the  course 
of  the  ailment.  But  by  comparing  the  two  cases,  no 
such  inconsistency  will  be  found.  That  was  an  action  on 
a  promissory  note  given  for  the  purchase  money  of  a  tract 
of  land.  The  defence  was,  that  at  the  time  of  sale,  the 
plaintiff  pointed  out  to  the  defendant  certain  land  as  be- 
longing to  him,  which  he  knew  was  not  embraced  in  his 
grant.  The  court  held,  that  either  a  breach  of  warranty 
or  frau^  was  a  good  ground  of  defence.  So  on  the  other 
hand,  a  breach  of  warranty  or  fraud  is  a  good  cause  of  ac-i 
tion»  But  the  difference  between  the  causes  of  action  and 
grounds  of  defence  is  this, — a  plaintiff  must  always  set  out 
his  cause  of  action  in  his  declaration.  He  can  not  be  per- 
mitted to  state  one  thing,  and  prove  another.  The  samtf 
principle  applies  to  a  defendant  where  it  is  necessary  to 
set  out  the  grounds  of  his  defence  in  a  plea.  But  he  can 
be  subjetit  to  no  such  restraint  where  the  matter  of  his  de- 
fence is  given  in  evidence  under  the  general  issue.  He 
may  then  avail  himself  of  every  thing  which  according  to 
the  rules  of  pleading,  may  be  given  in  evidence  to  shew 

t2 
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that  the  plaintitf  ought  not  to  re<iorer.  The  decision, 
tfaerefote)  in  the  ease  above  alluded  to^  fSheUoh  tb.  Char- 
rg,  1  MeC&rdy  470^)  is  in  perfect  harmony  with  th^ 
dpinidn  noiv  elpressed.  It  is  frequently  necessary  to 
embrace  a  number  of  counts  iil  a  declaration  for  the  pur- 
pose of  iheeting  the  vak-ious  views  which  a  cause  may  pre* 
amt  in  Ae  course  of  its  investigation.  And  a  plaidtiff  is 
fibver  permitted  to  give  in  evidence  any  matter  not  thus 
laid  in  his  dedarotyon)  however  consistent  it  may  be  with 
the  nature  of  the  action.  Thus,  for  induce,  on  the  dec- 
kratibn  no#  before  us,  the  plaintiff  could  not  gite  evi- 
dtooe  of  gobds,  wares  and  merchandizes^  sold  and  deliver** 
ed^  nok*  6f  work  and  labour  dbne  for  the  diefendant.  Yet, 
Ae  defendant  might  go  into  evidence  of  friiudy  breach  of 
contract  or  any  other  fact  pertinent  to  the  issue.  Which 
would  go  to  defeat  the  plaintifis  action.  The  evidence  of 
fraud  ot^fat  not)  therbfore,  to  hate  been  admitted  in  this 
ckse)  MA  a  new  trial  taust  be  ghuin^d  on  that  giiiund. 

I  am  ntit  required  to  express  any  (pinion  on  the  Other 
ground.  I  Uiink  it  is  not  improbable^  however,  that  if  it 
stood  ilone,  that  al«6  wonld  ftimiah  an  obatacle  tb  the 
pkuntiA  success  of  nO  inconsiderable  difficulty.  I  am  not 
yr^iared  to  say  that  there  it  any  Aing  in  thb  cise  tb 
make  it  an  exception  to  the  ^neral  rulei  that  parol  ev{« 
deuce  shiil  not  be  admitted  to  contradict  or  explain  a  d^ed. 

Hie  motum  b  grakited. 

Jastiecft  JMfi^n,  C^ieo^j  Richardson  and  Qunit^ 
coneurredk 

King^  for  the  motion. 
Ford  4r  DeSoMsurey  conthu 

sBBsasi^Eas 

Thjk  CoionssioKEXs  ov  THs  Poor  of  St.  J^aul's  Rakish, 
ads.  CnwARD  Ltvah,  (Relator.) 

Iliis  eoiut  has  the  power  io  £rect  the  coamuBsionen  of  the  poor  to  dis«- 
chifge  the  dnties  Whicb  aie  iftpos^don  tfiedib7tli«  vttiousactsot 
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fMOfib^i  whfii  they  fidl  to  do  m  »  but  wbf  nere^  a  duKnttion  it  gir* 
en,  the  oouit  will  not  interfere,  unless  it  be  clearly  shewn  that  tfaHi 
discretion  has  been  abused. 

court  wUl  not  by  mandaijaus  enforce  a  contract  with  the  Commia- 
akmcft  of  |he  Poor ;  the  patties  must  be  left  to  their  usual  actions  at 
law. 
The  Qomii^sfipners  of  tbe  Poor  are  not  bound  to  support  cbildt^ 
paupers  who  h^ye  left  the  district ;  forbad  they  rfuvsined  in  the  dx9» 
trict,  they  mij^ht  haye  bound  them  apprentice  to  some  trade. 

Mk.  J^^tipe  ColoQck  delivered  the  opinion  of  the  opMrt : 
THIS  is  the  first  inst9noe>  within  my  knowledge^  of  an 
appIicatifMi  of  thif  leg^  character  again«t  the  Commi^ion- 
er$  of  \h^  Poon  The  pow^r  of  this  court  to  control  all 
inferior  jurisdictions  and  subordinate  magistrates,  and  to 
compel  them  to  the  performance  of  those  duties  imposed 
on  them  by  law,  I  think  cannot  be  doubted  as  one-  mean 
pf  eiSecting  these  great  objects  of  political  economy  and 
public  justice.  The  writ  of  mandamus  is  used,  and  auiy 
issue  in  all,  cas^s  where  there  is  a  legal  right  which'  id 
withheld,  and  no  other  legal  remedy  for  its  enforcement. 
And  even  in  some  casc^,  wher<9  there  is  another  remedy^ 
which  is  not  as  eQectual,  it  may  he  resorted  to.  Within 
the  last  century,  it  has  be^n  liberally  interposed  for  the 
benefit  of  the  citizen,  and  advancement  of  justice.  (Ba^ 
4fon  Title  Mandamus.  J  There  ia  no  doubt  then  that 
this  eourt  have  the  ppwer  to  direct  thfs  Gommissioners  of 
the  Poor  ^  discharge  the  duties  which  are  imposed  on 
them  by  tb^  various  aetfs  of  assembly,  when  they  fail  tfi 
4o  so.  But  whenever  a  di,3cretion  is  givoi,  the  cpurt  will 
not  intfrfere,  iinl^ss  it  be  cle^ly  shewn  that  this  discre- 
tion ba^  h^n  abused.  There  are  tew  aubjeets  in  political 
economy  of  gr^at^  difiSeulty  in  their  practical  application 
ibfm  provision^  for  the  poor.  The  Acts  stated  in  the  sug- 
fPltion  pf  tho  Relator,  and  the  answer  of  ti^  Board  of 
Cpfli^miasionera,  by  their  chairman,  present  two  questions. 
)ft.  Whether  it  was  the  duty  of  the  board  to  discharge 
th#  dfipaiidf  9(  the  Jtelator  fiw  the  maintenance  and  edu* 
^OP  of  the  children,  founded  as  it  is  alleged,  on  a  con- 
tract wijthtbe  jfonner  board  ;  and  ^f  ao,  whether  this  court 
can  compel  them  to  do  ^  ? 
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Secondly.  Whether  it  was  their  duty  to  consider'  th^ 
children  as  paupers^  and  to  make  further  provision  for 
them? 

As  to  the  first  question,  the  court  are  not  prepared  to 
say,  that  the  hoard'  were  hound  to  pay  the  demands  of  the 
Relator.  If,  as  stated  in  the  suggestion,  there  was  a  con- 
tract entered  into  hetween  him  and  the  3oard  of  Cqm- 
missioners,  he  has  a  vested,  legal  right,  which  he  can  en- 
force by  an  action  at  law.  For  admitting  the  great  varie- 
ty* of  purposes,  to  which  the  writ  of  mandamus  has  been 
applied,  I  think  no  case  can  be  found  in  which  it  has  been 
uf((ed,  to  compel  a  body  of  men  or  an  individual  to  pay  a 
debt. 

In  determining  the  second  question,  it  is  necessary  to 
take  a  view  of  duties  imposed  on  the  Board  of  Commis- 
sioners of  the  poor,  and  the  powers  and  authority  given  to 
them  by  the  acts  of  the  Liegislature. 

In  the  yef^r  1712,  while  the  union  of  state  and  church 
authority  remained  unhroken,  the  supervision  of  the  poor 
was  committed  to  the  vestries  of  the  different  parishes. 

By  the  act  of  1789,  the  powers  and  authorities  of  the 
vestries  and  church  wardens  were  transfered  to  the  justices 
of  the  County  Courts,  where  such  were  established. 

And  by  the  act  of  1791,  these  powers  were  given  to 
commissioners  of  the  poor  to  be  elected,  accordmg  to  the 
provisions  of  that  act  throughout  the  state,  who  are  ex- 
pressly authorized  tp  levy  a  tax  for  the  purpose  of  raising 
du6h  sum  or  sums  as  shall  be  necessary  for  the  relief  and 
education  of  the  poor,  within  their  respective  parishes. -i- 
And  by  t;he  29th  section  of  the  said  act,  (2  Brev.  129,  J 
it  is  enacted,  that  in  case  any  poor  children  shaU  be  charge- 
able to  the  respective  districts,  it  ^hall  and  may  be  lawful 
for  the  cominidsiohers  of  such  district,  to  bind  any  such 
child  or  children  out  to  be  an  apprentice,  until  every  mate 
child  shall  arrive  to  the  age  of  2-1  years,  and  every  female, 
until  she  shall  arrive  unto  the  age  of  18  years,  or  be  mar^ 
ried.  Admitting  that  these  children  were  entitled  to  re- 
lief firQm  the  parish,  (a  Calct  which  the  court  does  not  uq* 
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doriafte  to  decide,)  it  is  clear  that  the  commissioners,  in 
their  discretion,  might  put  them  to  school,  or  bind  them 
out.  And  it  appears  from  the  Relator's  statement  to  the 
board,  that  they  were  not  in  the  parish  at  the  time.  If 
then  they  had  elected  the  latter  mode  of  disposing  of  them, 
(binding  out,)  they  could  pot  have  done  so.  How  then 
can  the  Relator  complain  of  a  neglect  to  discharge  a  duty, 
the  discharge  of  which  was  prevented  by  his  own  act,  or 
even  supposing  it  the  act  of  the  former  board.  When  an 
application  was  mad^  to  another  set  of  o£Scers,  who  might 
tftke  a  different  view  of  the  subject  from  their  predece»- 
sors,  it  was  requisite  that  the  children  should  have  been 
present,  and  giv.en  up  to  the  board  to  be  disposefi  of  as 
they  might  conceive  most  advantageous  to  all  concerned. 
And  I  am  satisfied  that  it  is  the  duty  of  the  Commisionerg 
of  the  Poor,  in  every  district,  to  bind  out,  as  early  as  posi- 
sible,  all  poor  children.  It  is  their  duty,  because  they 
should  not  impose  the  tax  on  their  fellow-citizens  when  it 
can  be  avoided.  It  is  their  duty,  because  it  is  most  bene- 
ficial to  the  children  themselves.  A  profuse  disposition 
of  the  public  money,  in  this  particular,  is  calculated  to 
encourage  a  regular  system  of  pauperism,  an  evil  much  to 
be  dreaded,  and  onie  by  which  the  country,  from  which 
we  derive  our  system  of  laws,  is  now  most  grievously 
oppressed,  and  from  which  the  united  wisdom  and  bene- 
volence of  the  most  distinguished  statesmen  cannot  relieve 
^er.  Upon  the  whole,  the  court  see  no  ground  for  their 
interference.     The  motion  is  dismissed. 

Justices  Nottf  Johnson^  JSichandson  and  Oantt,  con^ 
curred. 

Petigruj  for  the  motion. 
LaneCy  contra. 


Thomas  Flemmino  vs.  Babnard  Mulligan. 

Where  a  note,  made  bona  fide  for  valuable  consideration,  b  brooglit 
'  into  market,  itmay,  like  any  other  property,  be  aoild  for  less  thanit^ 
nominal  yalue. 


17^!  Gliarl^stoQ,  182S, 

A  note  endcned  for  the  accommodation  of  the  maker,  who  procures  it  to 
be  ^scoiuited  at  an  illegal  rate  of  interest,  is  void  as  againatthe  ma^er 
and  indorser  in  the  hands  of  an  annocent  indorsee ;  and  the  fact  of  the 
note  being  a  renewal  for  a  part  of  tlie  original  contract,  it  being  be- 
tween two  of  the  parties  to  the  original  contract,  does  not  vaiy  the 
cas^.  But^vhere  a  third  person,  innocent  of  the  usury,  takes  a  new 
nqte,  it  is  valid. 

H  Mom,  even  if  a  part  of  a  security  be  for  a  valid  debt,  and  part  for  aa 
usurious  transaction,  the  whole  will  be  infected,  and  this  where  sepa- 
rate notes  are  given, 

THIS  w^  an  action  by  the  indorsee,  against  the  injor- 


Plea,  usury. 

The  note  was  drawn  by  John  JEveringham  for  $  2250, 
payable  to  J.  LazamSyjr.  at  sixty  days.  It  was  indors- 
ed, 1st.  "J;  ZazartA?,  jr. ''and  2nd.  ^<  A  Muliigafiy^' 
tiift  defendant.  In  this  shape,  it  was  sent  into  the  market. 
JOavid  Sarzedasy  into  whose  hands  it  was  put,  said  he 
called  on  Mr.  Mair,  a  farokw,  who  took  the  note  into  the 
plaintiffs  house,  and  returned  shortly  after  and  paid  him 
the  amount,  deducting  ten  per  cent  discount,  and  one  per 
cent,  brokerage.  On  Mair^a  examination,  he  stated  that 
fce  did  not  state  to  the  plaintiff  that  it  was  a  note  made  to 
raise  money  ;  nor  did  he  recollect  any  of  the  particulars 
rfthe  transaction.  He  said,  however,  that  he  bad  no  re- 
collection of  ever  having  negotiated  .any  discount  at  so 
high  a  rate,  but  admitted  very  distinctly,  that  it  was  pro- 
bable  it  was  discounted  at  an  usurious  rate,  and  said  at 
perhaps  2  1-2  or  3  per  cent,  per  month. 

The  plaintiff,  by  the  addition  of  his  name  as  endorser, 
negotiated  it  at  the  bank.  When  it  became  due,  it  was 
renewed.  On  this  renewal,  Loyd  ^  Sons  became  eador- 
sers.  It  was  in  thi^  shape  renewed  froiyi  tin^e  to  time, 
and  partial  payments  made  until  k  was  reduced  to  $  1400, 
for  which  amount  this  action  was  brought. 

So  fcr  as  it  was  made  a  question  wheA^r  the  rate  of  dis- 
count was  usurious,  it  was  submitted  to  the  jury  ;  there 
was  no  dispute  about  it  in  the  court  below.  It  seemed  to 
be  a  matter  conceded  by  both  sides. 
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Th6  jury  found  a  verdict  for  the  defendant,  ind  a  new 
tHal  was  now  mored  for  on  the  foUowing  grounds,  as  sta- 
ted in  the  brief. 

Ist.  That  the  evidefice  did  not  establish  the  fact,  that 
the  note  in  question  was  the  renewal  of  one  which  was 
sold  at  more  than  legal  discount. 

dnd.  That  the  sale  of  the  original  note,  if  the  note  in 
question  was  the  renewal  of  the  note  sold  by  Mairs  was 
not  usurious,  inasmuch  as  the  price  given  was  not  proved. 

3rd.  That  the  sale  if  proved  was  not  usurious,  as  the 
ilote  was  in  market  for  slle  to  the  highest  bidder. 

4th.  That  no  usury  between  the  maker  and  payee  was 
pretended,  and  any  subsequent  sale  by  the  holder  was  le- 
gal ;  that  the  note  in  question  was  the  property  of  the 
Planters  and  Mechanicks  Bank  when  it  was  drawn,  and 
no  usury  in  that  note  was  proved. 

5th.  That  the  action  in  this  case  arose  from  the  payment 
by  the  plaintiff  who  was  the  last  indorser,  (except  the 
drawer  who  indorsed  it  to  the  bank,)  to  the  holder,  thus 
giving  a  right  of  action  against  the  first  and  dther  indor- 
siirs. 

6th,  That  John  Everinghafriy  who  was  the  drawer  of 
the  note.  Was  an  incompetent  witness  to  prove  the  usury 
as  between  two  indorsers,  and  the  statute  only  refers  tcr 
suits  for  the  pehalty. 

Mr.  Justice  Colcock  delivered  the  opinion  of  the  court. 

lliis  case,  in  many  of  the  points,  is  the  case  of.  Wilk9 
it  Btiiihar  (post)  and  therefore  little  more  need  be 
added  to  the  opinion  delivered  ih  that  case.  The  pro- 
ihinent  points  of  di&rence  are,  that  in  this  case,  the  ac- 
tion is  nt)t  brought  6n  the  original  note,  but  a  renewal  for  a 
balance,  part  ha^ftg  been  paid. 

In  this  ca^  also,  the  third  ground  was  pressed  on  the 
c6utt  More  strenuously  than  in  the  case  of  tViUes  fy  Bru^ 
mttTy  and  may  thisriefore  i'equire  some  additional  obs^va- 
lion.  Whet^  a  note  made  bona  fidt  for  valuable  consi- 
deration is  bh>tight  itato  the  market,  it  khay  like  any  otiier 
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property,  be  sold  for  less  than  its  Tstlue.  It  is  then  always 
a  question  of  fact  for  the  jury,  whether  the  note  is  one  of 
that  character 9  or  was  made  to  evade  the  statute  ;  and  it  is 
clear  to  my  mind,  in  tliis  case,  that  the  original  note  was 
of  the  latter  kind  :  it  had  no  legal  existence  until  the 
plaintiff  paid  a  consideration  for  it ;  and  the  eyidence,  as 
well  as  the  verdict  of  the  jury,  d^tablish  the  feet  that  it 
was  made  for  the  |)urpo9e  of  raising  money.  According 
to  the  settled  construction  of  the  statute  against  usury, 
when  unrestricted  by  any  subsequent  enactment,  a  nego- 
tiable instrument,  if  usurious  in  its  original  concoction,  is 
Void  in  the  hands  of  a  bona  fidt  holder,  ^15  Johnson 
Hep*  44.  J  The  circumstance  of  the  order  in  which  the 
names  of  the  parties  to  the  loan  appear  upon  the  instru- 
ment, is  not  the  criterion  of  determining  its  validity.  The 
question  is,  whether  it  was  in  the  first  instance  employed 
with  a  view  to  a  usurious  contract  ?  Thus  a  note  endorsed 
for  the  accommodation  of  the  maker,  who  procures  it  to 
be  discounted  at  an  illegal  rate  of  interest,  is  void  as 
against  both  maker  and  indorser  in  the  hands  of  an  inno- 
cent indorsee ;  for,  notwithstanding  the  indorsement,  the 
transaction  contemplated  in  the  creation  of  the  note,  was 
between  the  maker  and  the  person  discounting  it.  And 
whether  the  lender's  name  appears  upon  it  or  not,  in  no 
wise  varies  the  case.  (2  John.  Ca.  60.  3  Do.  66,  206.  4 
Mas9.  161.  5  Do.  293.  2  Campbell^  599.  2  Phillips 
on  Emd.  p.  13,  in  note.) 

The  fact  of  this  note's  being  a  renewal  for  a  part  of  the 
original  contract,  it  being  between  two  of  the  parties  to 
the  original  contract,  does  not  vary  the  case ;  for  where  a 
bond  has  been  given  upon  a  usurious  contract  or  conside- 
ration, which  is  afterwards  cancelled,  and  a  new  bond  giv- 
en upon  the  same  terms,  it  is  clear  that  the  substitution  of 
the  one  security  for  another,  cannot  avail  the  parties  to 
the  usury,  because,  as  the  second  bond  was  given  in  con* 
sideration  of  the  first,  which  was  paid,  it  follows  that  the 

•  

second  inust  be  void  also.     ( Corny n  on  Usury y  p.  183« 


\ 
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Ciithbert  fy  Haley ,  8  Term  Rep.  390.   Tale  4-  WellirigSy 
•1  T.  R.  537.  J 

And  even  if  a  part  of  a  security  be  for  a  valid  debt,  and 
part  for  a  usurious  transaction,  the  whole  will  be  infected , 
and  this  even  where  separate  notes  are  given.  Thus  A. 
being  indebted  to  B.  for  different  usurious  loans,  applied 
to  B.  for  a  further  advance,  which  B.  agreed  to  make  at 
the  legal  rate  of  interest,  provided  A's  father  would  give 
his  security  for  it^  and  also  for  a  part  of  the  previous  debt, 
to  which  A's  father  consented,  and  accordingly  accepted 
three  bills  ;  the  two  first  of  which  happened  exactly  to 
cover  the  amount  of  the  legal  debt.  In  an  action  on  the 
second  bill,  the  Court  of  Common  Pleas  held,  thai  the  ac- 
ceptances having  been  given  partly  as  a  security  for  an  il- 
legal debt,  were  all  tainted  with  the  illegality,  and  there- 
fore void.  (Qomynon  Usury ^  p.  168.  1  Muss.  Rep. 
349.J 

But  where  a  third  person,  innocent  of  the  usury,  takes 
a  new  note,  it  is  held  valid.  A.  for  a  usurious  considera- 
tion had  given  his  note  to  B.  who  transferred  it  to  C.  for 
a  valuable  consideration,  without  any  notice  of  the  usury ; 
and  A.  afterwards  gave  his  bond  to  C.  for  the  amount  of 
the  note.  The  court  held,  that  this  bond  was  not  vitiated 
in  the  hands  of  C.  by  the  original  usury,  to  which  he  was 
no  party,  ^8  Term  Rep.  390 j  J  for  the  most  obvious  reasons 
as  assigned  by  Lord  Kenyon,  and  all  the  rest  of  the  judges 
in  their  separate  opinions  ;  that  this  was  a  new  contract 
between  different  parties,  founded  on  a  new  consideration, 
to-wit,  the  full  amount  paid  by  C.  ^10  Johnson,  194^5.  J 
The  sixth  ground  was  decided  in  the  case  of  Executors 
of  Thomas  vs.  Broum,  (l  McCord,  551. J  There  the 
drawer  was  determined  to  be  a  competent  witness  in  an 
action  on  the  note  against  the  indorser. 

The  motion  is  refused. 

Nottj  Justice : 
I  concur  in  this  case,  on  the  ground  that  the  question 
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has  been  decided  in  the  case  of  Jno.  Wilks  vt<  Wiltiam 
Brummer,  (below.) 

Justices  Joknscm  and  Richardsoriy  concurred. 

Hunty  for  the  motion. 
Heath  fy  Clarke^  contra. 


William  Brummer   and  his  Wife,  a  sole  dealer,  ads, 

John  Wilks,  indorsee. 

Where  iti  consequence  of  an  usurious  agreement,  a  person  is  procured 
to  indorse  the  note  g'iren  in  the  usurious  transaction,  although  suck 
indorser  at  the  time  knew  uotliing  of  the  usurious  contract,  yet  his 
indorsation  is  void,  as  usui'ious. 

IN  the  City  Court,  April  Term,  1822. — Assumpsit  oa 
a  promissory  note— defence,  usury. 

The  following  is  the  report  of  the  Recorder. 

'*  John  D.  JKrA? Reposed  that  he  went  to  King  to  borrow 
monfiy,  that  King  told  him  if  he  would  deliver  to  him  a 
note  for  $  100,  dr^wn  by  the  witness,  and  indorsed  by 
Mrs.  Brummer^  he  would  give  him  $  75  for  it :  that  this 
note  was  accordingly  drawn  and  delivered  to  King,  upon 
which  he  gave  the  witness  $  75.  The  witness  told  Mrs. 
Brummer  he  wished  her  to  indorse  the  note  to  enable 
bim  to  borrow  money  from  Kingj  but  he  did  not  state  to 
her  what  he  was  to  get  for  the  note. 

Mr.  Spriggs  said  he  was  present  at  the  conversation 
which  took  place  between  King  and  Kirk^  though  he  did 
not  pay  much  attention  to  it ;  but  he  saw  the  note  for  1^100 
delivered  by  Kirk  to  King,  and  also,  King,  upon  receiv- 
ing it,  give  g  75  to  Kirk. 

The  plaintiflPs  counsel  contended  that  usury  had  not 
been  proved,  so  as  to  discharge  the  indorser,  inasmuch  as 
the  note  was  not  usurious  in  its  inception,  because  one  of 
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the  conditions  of  the  loan  was  thatRIrs.  £ru7nm€r  should 
indorse  the  note,  before  which,  the  contract  was  not  com- 
plete. I  stated  to  the  jury,  that  according  to  the  testimo- 
ny, it  appeared  to  me  that  the  defence  of  usury  had  been 
fully  established.  The  jury  found  a  verdict  for  the  plain- 
tiff. Notice  was  served  upon  me  that  a  new  trial  would 
be  moved  for  upon  the  grounds  which  are  inclosed." 

Mr.  Justice  Colcock  delivered  the  opinion  of  the  court: 

In  this  case  a  new  trial  must  be  granted,  for  the  verdict 
is  directly  contrary  to  law.  It  was  contended  that  the  ju- 
ry disbelieved  the  witnesses,  and  therefore  found  for  the 
defendant.  But  the  court  will  not  suppose  this  possible. 
The  court  will  not  believe  that  a  jury  would  capriciously 
exercise  the  power  of  determining  on  evidence.  The  evi- 
dence was  all  on  one  side  of  the  case,  and  the  character  of 
the  witnesses  was  not  impugned.  Nor  is  there  any  rea- 
son for  the  court  to  believe  that  the  witnesses  were  men  of 
bad  character.  If  the  fact  be  so,  it  was  doubtless  suscep- 
tible of  proof,  and  like  every  other  fact  of  which  a  party 
wishes  to  avail  himself  should  have  been  proved  ;  and  if 
it  had  been  proved,  the  court  might  have  been  induced  to 
believe  that  the  case  had  been  determined  on  the  evidence, 
and  consequently  have  suffered  the  verdict  to  remain.—* 
But  in  the  discharge  of  the  high  and  important  duties 
which  devolve  on  juries  pf  this  country,  I  do  not  tiiink 
them  authorized  to  exercise  such  a  power  as  to  determine 
that  a  witness  is  not  to  be  believed,  whose  testimony  is 
uncontradicted,  and  whose  character  is  unimpeached— 
even  if  he  be  a  man  of  suspicious  character,  it  is  unjust, 
both  as  it  regards  the  witness  and  the  parties  : 

1st.  As  to  the  witness,  why  shut  th.c  door  gf  repent- 
ance against  any  man  ?  A  man  may  see  the  error  of  his 
ways,  and  wish  to  return  to  the  patli  of  virtue  :  he  may 
have  erred  in  some  things,  and  yet  be  unwilling  to  make 
a  solemn  appeal  to  his  God  to  witness  his  infamy  ? 

2d.  As  to  the  parties,  if  the  testimony  be  contradicted, 
or  the  character  of  the  witnesses  attacked,  other  testimo- 
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from  the  reign  of  Heniy^  the  Sth,  in  England,  and  now^ 
throughout  the  civilized  world,  interest  is  allowed.  It  is 
nevertheless  deemed  politic  to  fix  and  establish  by  law  thp 
rate  of  interest.  After  doing  so,  it  is  of  importance  to 
prevent  avaricious  persons  from  exceeding  this  established, 
rate  of  interest  in  their  contracts,  as  well  as  to  punish  them 
in  the  event  of  their  doing  so.  Of  what  i^iport^nce  is  it 
then,  whether  the  indorser  is  ignorant  of  the  usury  or  not? 
Is  the  illegal  or  corrupt  intent  the  less,  because  all  the  per*, 
sons  whose  names  are  on  the  note,  are  not  informed  of  it  ? 
Or  is  it  the  less  $o,  because  it  may  pass  into  the  hands  of 
an  innocent  indorsee  ?  The  law  never  visits  the  punish- 
ment designed  for  the  guilty  on  the  innocent.  Tlia  in-> 
dorsee,  who  is  cheated  by  the  usurer  passing  to  him  a. 
note  contaminated  with  usury,  and  therefore  void,  i(nay 
have  his  action  against  him  and  recover.  But.thenot^ 
originally  contaminated  with  usury  is  void,  pass  where  it 
may.  And  the  books  abound  with  cases  in  support  of. 
this  position,  and  which,  in  the  facts,  cannot  be  distinguish- 
ed from  the  case  before  us.  The  case  of  Jones  vs. 
HakCf  (2  Johns,  Cos.  p.  60,  J  is  of  this  description^ 
There,  as  in  the  case  before  us,  money  could  not  be  raised 
on  the  note  as  at  first  made  ;  but  the  broker  was  told,  ^^  if 
you  will  procure  the  indorsement  of  Feier  •/?.  Schenck,  I 
will  get  the  money."  The  Judge  in  delivering  the  opin- 
ion of  the  court,  says,  "  if  we  admit  no  shift  or  device  to 
elude  the  statute  against  usury,  and  look  through  the  forms 
under  which  the  parties  intended  to  pover  the  loan,  it  ap- 
pears to  me  there  can  be  no  doubt  but  that  the  contract 
was  usurious,  and  therefore  void.  In  2  Camp,  Sep,  p. 
599,  is  another  case  directly  in  point.  It  was  an  action  on 
a  bill  of  exchange.  The  drawer,  the  defendant,  was  igno- 
rant of  the  purposes  for  which  it  was  intended,  and  there- 
fore stood  in  the  same  situation  of  this  defendant  who  in« 
dorsed  this  note,  and  who  was  by  this  indorsement,  the 
drawer  of  a  bill. 

The  drawer's  ignorance  is  immaterial.     Had  tlie  bill 
))een  in  existence  before  t^e  agreement,  the  usury  between 
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the  parties  would  not  have  vitiated  it  in  the  hands  of  the 
plaintiff;  but  the  agreement  was  the  cause  of  its  forma- 
tion. '^  If  a  bill  of  exchange  must  be  valid,  because  the 
parties  to  it  cannot  be  proved  to  have  had  notice  of  the 
occasion  for  drawing  it,  and  the  purposes  to  which  it  is 
to  be  applied,  this  would  be  an  easy  recipe  for  evading 
the  statute  of  usury.  And  the  same  doctrine  will  be 
found  in  the  opinion  of  Lord  KenyoUj  in  the  case  of 
Cuthbert  fy  Haley.  Payne  fy  Trezvant,  f2  Bay^  23 J 
Lowe  4*  Waller^  (Dougla^s^  735 :)  and  in  a  num- 
ber of  other  cases  collected  in  Comyn  on  Usury ^  from 
page  164  to  183,  which  is  concluded  with  a  remarkable 
case  of  a  bill,  good  in  its  origin,  or  at  least  so  considered 
in  the  discussion  of  the  case,  but  contaminated  with  usury 
by  the  payee  passing  it  for  less  than  its  value,  being  held 
void  as  to  the  innocent  indorsee,  who  was  obliged  to  es- 
tablish his  right  of  recovery  through  the  indorsement  of 
the  payee. 

The  motion  is  granted. 

Justices  Bichardson,  Johnson  and  Colcocky  concurred. 

Gantty  Justice : 
As  the  jury  have  found  for  the  plaintiff,  their  verdict 
assures  me  that  it  was  not  a  case  of  usury — ^the  issue  hav- 
ing been  on  the  plea  of  usury.     I  therefore  dissent  frqm 
this  opinion. 


for  the  motion, 
contra. 


(jr£OBG£  BaMPFIELJD  VS.  MiCHAEL  ElLARD. 

A  person  in  gpaol  under  a  ca.  sa.  for  assault  and  battery>  is  entitled  Xq 

the  benefit  of  the  insolvent  debtor's  act. 
It  seems  tbat  f<  wilful  and  maUcious  trespass"  ifrithin  the  Sth  clause  pf 
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llio  insolvent  debtor's  act,  means  <'  wilful  maihem,"  or  injuries  to  real 
property,  or  to  trespasses  of  an  extremely  heinous  nature ;  as  mali- 
cious prosecutions  or  conspiracies,  by  which  life  and  limb  may  be 
endang^ered. 

IN  the  City  Court,  April  Term,  1822. — ^Motion  to  dis- 
charge an  insolvent  debtor. 

Report  of  the  Recorder. 

'*  The  defendant  applied  for  the  benefit  of  the  insolvent 
debtor^s  act.  He  was  opposed  by  the  plaintiff's  counsel 
upon  the  ground,  that  being  imprisoned  under  aca.  sa.  in 
^n  action  of  trespass  for  an  assault  and  battery,  which  was 
a  case  of  ^^  wilful  and  malicious  trespass,"  he  came  with- 
in the  exceptions  of  the  act.  The  question  to  be  deter- 
mined by  the  court  is,  whether  an  assault  and  battery  is  a 
wilful  and  malicious  trespass,''  within  the  meaning  of  the 
8th  clause  of  the  insolvent  debtor's  act  ? 

By  the  1st  clause,  all  persons  may  avail  themselves  of 
the  act,  who  are  "  sued,  impleaded,  or  arrested  for  any 
debt,  duty,  demand,  cause  or  thing  whatsoever."  These 
words  are  so  comprehensive,  that  they  would  embrace 
every  species  of  civil  action,  and  must  be  considered  as 
having  that  scope,  unless  their  meaning  be  restricted  by 
the  exceptions  contained  in  the  clause  referred  to.  I  re- 
gard it  to  be  an  established  rule  in  the  construction  of 
statutes,  that  general  enactments  sliall  prevail  unless  they 
be  directly  or  necessarily  impugned  by  particular  excep* 
lions.  And  this  rule  would  be  peculiarly  relied  upon  in 
a  law,  the  object  of  which,  was  the  extension  of  the  liber- 
ty of  the  citizen,  by  abridging  the  number  of  the  cases  in 
which  his  person  could  be  immured  in  a  gaol.  If  there- 
fore, either  a  technical  meaning,  or  a  meaning  consistent 
with  common  sense,  can  be  given  to  the  words  relied  upon 
in  the  8th  clause,  so  as  not  to  deprive  the  petitioner  of 
what  he  seeks  for,  it  appears  to  me  to  be  the  duty  of  the 
court  to  grant  his  application.  The  suit  against  the  peti- 
tioner is  an  action  of  trespass,  vi  et  armisj  for  an  assault 
and  battery.  The  defendant  has  been  guilty  of  a  trespass, 
but  is  it  that  "  wilful  and  maliciotis  trespass"  which  the 
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law  contemplates  ?    The  generic  term  trespass,  includes 
both  trespass  on  the  case,  and  trespass  vi  el  armzsy— 
Standing  alone  it  would  have  a  most  extensive  application, 
but  the  important  expressions  are,  ^^  wilful  and  malicious." 
Such  a  nleaning  then  must  be  given  to  them  as  tvill  dis- 
tinguish cases  of  trespass,  in  which  a  debtor  shall,  and  in 
which  he  shall  not  be  entitled  to  the  benefits  of  the  act — 
The  nieanirig  cannot  be  governed  by  the  form  of  the  ac- 
tion, but  by  the  nature  of  the  act,  for  which  redress  is 
sought.     This  is  certainly  rather  a  dubious  criterion,  but 
I  sec  none  other  to  resort  to.     Now,  although  an  assault 
and  battery  is  frequently  attended  with  very  aggravating 
circumstances,  yet  such  is  not  always  the  case  ;  for  courts, 
where  indictments  are  prefered  for  assaults,  frequently 
feel  themselves  authorized  to  inflict  merely  a  nominal  fine, 
dnd  juries  in  civil  actions  to  assess  trifling  damages,  tho' 
the  ofience  be  legally  established.     But  in  strict  legal  in- 
tendment, even  these  mitigated  instances  would  be  *'  wil- 
ful and  malicious"  trespasses,  if  any  assault  and  batteries 
arc  to  be  so  considered.    Some  other  meaning  must  there- 
fore be  annexed  to  these  words,  and  I  am  unable  to  give 
this  meaning,  otherwise  than  by  concluding  either  that  the 
words  ^^  wilful  and  malicious"  trespass  were  intended  as 
another  definition  or  description  of  an  action  for  "  wilful 
maihem,"  or  that  they  are   applicable  to  injuries  to  real 
property,  or  to  trespasses  of  an  exceedingly  heinous  na- 
ture, such  as  malicious  prosecutions  or  conspiracies,  by 
whibh  life  or  liberty  may  be  endangered.     Cases  of  these 
and  of  similar  kinds,  coming  within  the  meanibg  of  the 
law,  may  very  well  be  conceived.     It  has  been  stated  by 
the  petitioner's  counsel,  though  I  have  not  seen  the  case, 
that  the  Constitutional  Court  has  determined,  that  a  party 
imprisoned  under  a  ca,  sa.  in  an  action  for  defamation, 
may  have  the  benefit  of  the  act.     (Walling  vs.  Jen^ 
ningSj  1  McCord,  p.  10.  J  If  so,  from  analogy  he  would 
be  entitled  to  it  in  the  case  before  us ;  for  to  slander  the  re- 
putation is,  at  least,  ^^  as  wilful  and  malicious,"  as  te  com- 
mit an  assault  upon  the  person.     And  there  is  this  tedi* 
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Ylical  distinction  between  the  two  actions,  that  in  a  case  of 
fSefamation,  the  words  are  alleged  to  be  maliciously  spo- 
laen,  and  in  that  of  an  assault  and  battery,  malice  is  not 
averred.  Besides,  under  the  act  of  1787,  a  defendant  im- 
prisoned for  the  payment  of  a  fine  which  may  have  been 
imposed  in  consequence  of  his  having  been  found  guilty 
under  an  indictment  for  an  assault  and  battery,  may  be  re- 
leased under  the  insolvent  debtor's  act.  Now  the  Legis- 
lature could  never  have  intended  thi.t  this  right  should  ex- 
ist in  a  criminal  prosecution,  and  not  in  a  civil  suit.  I 
am  therefore  of  opinion  that  the  petitioner  is  entitled  to 
the  benefit  of  the  act  upon  his  complying  with  its  requi- 
sites. The  petitioner  was  accordingly  discharged.  A 
notice  was  served  upon  me,  that  a  motion  would  be  made 
before  the  Constitutional  Court  to  reverse  my  decision.^' 

Mr.  Justice  Colcock  delivered  the  opinion  of  the  court. 

The  court  unanimously  concur  in  the  above  opinion  for 
the  reasons  given,  as  well  as  on  the  authority  of  the  case 
o£  fValling  4*  Jennings,     Motion  discharged. 

Justices  Richardson^  JohnsoUy  Nott  and  Oanttf  con- 
curred. 

fPTiife,  for  the  motion. 
De  SaussurCy  contra. 


Ex  Parte  Charles  W.  Doyley,  Ex'or  Dan^l  Doylev- 

Wheie  a  putf  saed  in  the  City  Court  of  Charlestoiv  applied  for  a  certi" 
9rmri  to  remove  the  case  to  the  Circuit  Court,  on  the  ground  that  he 
had  a  discount  to  set  up,  the  Amount  of  which  exceeded  the  City 
Court  jurisdiction,  the  court  refused  it  on  the  ground  that  the  de- 
ftBdaatimght  have  his  cross  aetion ;  and  besides,  he  was  sued  in  his 
OWB  light,  ahd  his  discount  was  as  executor. 

MOTION  for  a  writ  of  certiorari^  made  before  Judge 
Richardson. — ^Refused. 

24 
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An  action  was  commenced  in  the  City  Court,  on  a  note^ 
hyJohn  Gordon  against  Charlts  fV.  Doyky^  executor 
of  Daniel  Doyley.  A  discount  was  set  up  by  the  defend- 
ant, which  exceeded  the  jurisdiction  of  the  court.  The 
defendant  therefore  filed  his  petition  in  the  Court  of  Com- 
mon Pleas  for  a  writ  of  certiorari  :  and  by  his  affidavit 
set  forth,  that  he  had  a  good  and  substantial  defence,  by 
way  of  discount ;  and  that  he  was  precluded  from  the  be- 
nefit thereof  in  the  City  Court,  because  the  amount  of  the 
discount  exceeded  the  jurisdiction  of  the  court. 

On  hearing  the  petition  and  affidavit,  the  Judge  refuse* 
to  grant  the  writ,  and  the  defendant  appealed  from  the  de- 
cision : 

1st.  Because  the  wi*it  of  certiorari  is  by  tlie  common 
law  grantable  in  every  case  wherein  it  may  be  necessary 
to  promote  justice,  or  prevent  any  injury  to  either  of  the 
parties  : 

2d.  The  Act  of  Assembly,  which  prescribes  the  terms 
of  issuing  the  writ,  requires  no  more  than  that  such  cir- 
cumstances of  hardship  or  of  equity,  as  justify  the  applica- 
tion for  this  remedy  shall  be  verified  by  the  affidavit  of 
the  party  :  '  ' 

3d.  The  affidavit  of  Mr.  Doyley  was  sufficient,  and  the 
matter  therein  contained,  do  make  such  a  case,  as  fully  to 
authorize  a  writ  oi  certiorari. 

Mr.  Justice  Bichardson  delivered  the  opinion  of  the 
court : 

The  act  regulating  the  method  of  obtaining  writs  o(  cer- 
tiorari enacts,  &c.  fP.  L.  373,  J  "  that  the  party  desir- 
ing a  writ  of  certiorari  shall  apply  by  petition  to  one  of 
the  Judges  of  the  Circuit  Court,  setting  forth  the  reasons 
of  his  or  her  desiring  such  writ,  and  shall  make  oath  be- 
fore a  magistrate  to  the  truth  of  the  allegations  of  such  pe- 
tition ;  and  then  such  Judge  may,  under  his  hand,  order 
or  award  such  writ  to  the  party  praying  the  same,  or  may 
tefuse  such  writ,  according  as  the  matter  may  appear  to 
hyn  just  and  necessary,  or  not.     And  the  clerk  of  the 
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Circuit  Court  shall  issue  such  writ,  if  ordered  as  aforesaid, 
and  shall  carefully  file  such  petition  and  affidavit  in  the  of- 
fice^ and  shall  also  take  bond  from  the  petitioner  in  such 
penalty  as  shall  be  directed  by  the  Judge  ordering  and 
^warding  such  writ,  payable  to  the  adverse  party,  \vitii 
one  or  more  sufficient  securities,  for  satisfying  and  paying 
all  such  sum  or  sums  of  money^  with  costs,  as  shall  be  ad- 
judged to  the  adverse  party  in  the  cause  to  be  removed.*' 
The  question  is,  was  the  writ  just  and  necessary  ?  The 
note  declared  upon  hy  the  plaintiff,  had  been  given  by 
Charles  W.  Doyley^  styling  himself  executor  of  Daniel 
JDoyley,  The  discount  offered,  consisted  of  several  notes 
of  jD.  Doyley^  formerly  discounted  and  credited  to  the 
plaintiff  in  1816  ;  several  sums  of  money  paid  in  1821  ^ 
and  of  two  negroes  taken  in  payment  by  the  plaintiff :  ia 
all,  equal  to  j{l  5,737  00  ;  to  be  set  off  against  an  account 
of  84,367  00— leaving  a  balance  of  « 1,370  00  due  2>. 
Doyley^  deceased.  Before  the  writ  of  certiorari  issues, 
it  should  appear  that  the  defendant  has  both  a  competent 
and  just  defence,  which  can  be  adjudged  better  in  this 
court  than  in  the  Inferior  Court,  and  also  better  than  ir^ 
any  other  court,  where  the  case  may  be  carried.  In  a 
word,  the  defence  should  be  manifestly  suitable  and  pecu- 
liarly proper  for  this  court.  Now  the  case  before  us  was 
against  Charles  W,  Doyley^  personally,  upon  his  note ; 
and  it  was  at  least  doubtful,  whether  the  discount,  being 
in  autre  droit j  i.  e.  in  the  right  of  the  testator,  D.  Doy^. 
hy,  could  be  set  up  as  a  defence  at  bar.  Again,  the  ac*^ 
count  filed  as  a  discount,  seemed  more  properly  to  re- 
quire the  aid  of  a  Court  of  Equity,  where  this  case  may 
yet  terminate.  If  so,  the  certiorari  would  probably  only 
serve  to  create  delay.  It  should  be  noticed  too  that  this 
defence  was  not  one  arising  out  of  the  plaintiffs  claim,  but 
consisted  of  a  cross  action  which  may  be  instituted  in  anq- 
ther  form  in  the  Court  of  Law  or  Equity.  So  that  the 
defendant  cannot  eventually  lose  his  remedy. 

The  motion  is  therefore  dismissed. 

Justices  Colcocky  Nott  and  Oantty  concurred*. 
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Adam  Tunno  vs,    Chris.  Happoldt,    Adm'r  of  Jno. 

M.  Happoldt. 

A  Mortgfag^e  upon  certain  property,  to  secure  a  note  (not  under  seal,) 
will  not,  under  our  administration  law,  gfive  such  creditor  a  priority, 
as  in  the  nature  of  a  deed,  to  ample  contract  creditors. 

Tried  before  Judge  Biehardsotiy  at  CharlestoDy  in  JaniMt- 

ry  Term,  1822. 

THIS  was  an  action  of  assumpsit,  brought  by  the  hol- 
der of  two  promissory  notes,  against  the  representative  of 
John  M.  HappoUU,  the  maker.  The  administrator  of 
John  M.  Happoldt  obtained  leave  of  the  eourt  to  file  the 
plea  otpiene  cuiminuiravit  prceterj  in  addition  to  tiie 
general  rule,  and  the  question  arose  upon  one  item  in  the 
administrators  accounts,  viz :  Whether  a  certain  instru* 
ment  in  writing  was  to  be  ranked,  in  the  legal  order  of 
payment  of  intestates  debts,  among  bond  creditors  or 
among  simple  contract  creditors. 

By  consent  of  the  counsel  on  both  sides,  a  special  ver^ 
diet  was  found  by  the  jury  in  the  following  words,  viz  : 
'^  And  as  to  the  defendants  second  p]ea  oipkne  o/dtninis^ 
frami  propter,  we  find  that  the  said  John  M,  Happoldt 
departed  this  lif^,  leaving  no  judgments  or  other  debts  of 
higher  decree  against  him,  but  leaving  one  bond  to  the 
Union  Bank,  and  one  obligation  or  sealed  inatrument  ef 
mortgage  and  covenant  to  Thomas  Ogietj  and  simple 
contracts  to  an  amount  far  exceeding  the  assets  of  his  es- 
tate. That  the  administrator  of  John  M,  Happoldt  has 
paid  ofi*  both  the  aforesaid  bonds  or  obligations,  and  charg- 
ed them  on  his  accounts,  and  has  in  hand  the  sum  of 
i^784  49,  to  be  divided  in  average  proportion  among  the 
simple  contract  creditors.  If  the  court  should  be  of  opin- 
ion that  the  aforesaid  sealed  instrument  to  Thomas  Ogier 
is  an  obligation,  and  to  be  preferred  to  simple  contract 
creditors,  we  find  for  the  defendant  on  his  second  plea  of 
pkm  administravit  proeter.    But  if  the  court  should  be 
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of  opinion,  that  the  said  instrument  to  T%oma8  Ogier,  is 
to  be  paid  in  average  and  proportion  ovly  with  the  simple 
contract  creditors,  then,  we  find  for  the  plaintiff. 

By  consent  of  parties,  the  court  below,  without  argu- 
ment, pronounced  judgment  in  favour  of  the  defendants 
plea  oiplene  administravity  with  leave  to  appeal.  And 
the  present  motion  was  made  to  reverse  the  decision  of 
the  court,  upon  the  ground,  that  the  said  instrument 
should  be  ranked  in  the  class  of  simple  contracts  only. 

Mr.  Justice  Bicharchon  delivered  the  opinion  of  the 
court : 

The  claim  of  Mr.  Ogier  was  by  simple  contract,  i.  e. 
by  a  note.  And  the  question  is,'  can  the  mortgage  deed 
change  the  character  of  the  note,  or  give  it  a  preference  to 
other  simple  contract  debts  under  the  administrators  law, 

I  cannot  perceive  any  reason  in  supposing  the  simple 
contract  debt  changed  by  ib^  mortgage.  That  deed  gave 
a  particular  lien  upon  certain  property,  but  here  its  object 
and  intent  terminated,  and  otherwise  left  the  note  as  it 
stood  before,  still  a  simple  contract.  The  po9iea  must^ 
therefore,  be  delivered  to  the  plaintiff,  with  leave  to  enter 
up  judgment  upon  the  special  verdict. 

Justices  Calcock^  Nott,  Oantt  and  Johmon^  concurred. 

GcLdsdeUy  for  the  motion. 
Ford  4*  JDeSaussure,  contra. 


I 
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Geo.  a.  Fishsr  ads.  Roteb^au  &  Wife. 

To  call  a  person  **  a  thief,"  «  a  bloody  thief,*'  is  actionable  ;  and  though 
the  voids  seem  to  have  been  spoken  in  a  passion,  yet  the  Couxt 
vould  not  disturb  the  v^^ct. 
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Verdict  ^8400  for  the  plaintiff. 

THIS  was  an  action  of  slander,  brought  against  the  de* 
fendant  for  calling  the  wife  of  the  plaintiff,  ''  a  thief,"  *'a 
bloody  thief,"  words  uttered  by  him  with  some  heat, 
while  an  altercation  was  had  between  him  and  the  said 
wife  of  the  plaintiff,  relative  to  some  liberties  taken  with 
a  young  woman,  whom  the  defendant  attempted  to  kiss. 
They  were  accompanied  by  language  and  circumstances 
which  rendered  it  doubtful  whether  the  defendant  had  any 
intention  of  accusing  the  wife  of  the  plaintiff  of  having 
committed  a  felony,  'but  showing  that  the  words  wer© 
merely  rude  and  unbecoming  expressions. 

A  verdict  was  found  for  the  plaintiff;  and  a  new  trial 
'lyas  moved  for  on  the  ground,  that  the  words  were  not  ut- 
tered in  a  sense  actionable  in  themselves  ;  and  as  no  spe- 
cial damages  were  pretended,  the  verdict  should  have 
been  for  the  defendant. 

Mr.  Justice  Richardson  delivered  the  opinion  of  the 
court : 

The  words  charged  were  proved.  It  appeared  that 
they  were  uttered  in  a  verbal  altercation  between  Mrs. 
Routereau  and  the  defendant,  in  which,  the  defendant  be- 
ing irritated,  became  indecent  in  his  behaviour,  and  may 
possibly  have  meant  no  charge  of  felony.  Upon  this  point 
the  strongest  testimony  was  that  of  Mrs.  Gerardy  who 
said  she  understood  the  charge  of  theft,  "  as  blackguard 
expressions,"  and  not  as  a  charge  of  felony.  Yet  she 
said  further,  "  she  believed  he  meant  Mrs.  R.  had  rob- 
bed or  stolen,"  but  she  did  not  know  of  what.  And  final- 
ly said  "  she  did  not  understand  the  word  felony."  The 
charge  was  repeated  three  times.  The  last  time,  the  de- 
fendant called  Mrs.  /?.  "a  bloody  thief."  There  was, 
perhaps,  room  also  for  concluding  that  the  words  were  ut- 
tered in  heat  and  passion.  But  they  do  ex  vi  termini 
import  felony,  and  are  slanderous.  And  whether  spoken 
in  another  sense  or  in  mere  passion,  depending  upon  in- 
tention, was  the  subject  of  evidence,  and   was  fairly  s\ib- 
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ti^itted  to  the  jury,  who,  having  found  that  the  words 
were  spoken  slanderously,  and  this  court  perceiving  no 
sufficient  reason  for  ordering  a  new  trial,  the  motion  is 
therefore  dismissed. 

Justices  Colcockj  Nott,  Gantt  and  Johnson^  concurred. 

Hunt  S^  Bennett y  for  the  motion. 
— — ,  contra. 


Paul  Trapieb  vs.  J.  L.  Wilson. 

Under  the  act  of  irOI,  granting  to  the  Judges  of  the  Court  of  Com- 
mon Pleas,  the  power  of  determining  all  questions  arising  under  Ca« 
veats,  the  Judge,  for  his  own  satisfaction,  may  order  an  issue  of  facts 
to  be  tried  by  the  juT}'. 

The  court  b  not  bound  to  suspend  the  tr!al  of  such  an  issue,  until  it 
is  taken  to  the  Constitutional  Court,  to  determine  whether  it  be 
proper  so  to  direct  an  issue  or  not. 

A  grant  located  upon  a  small  island,  having  the  general  course  of  the 
island,  and  calling  for  some  marks,  which  could  not,  be  found,  and  for 
others  on  the  margin  of  tlie  Island,  and  having  a  plat  witli  the  sur- 
veyors certificate  appertaining,  niarked  "  The  North  Island,"  and  in 
different  places  called  "  the  Island,*'  "  the  place  "  was  Held  to  in- 
clude the  whole  Island. 

Tried  before  Mr^  Justice   Richardson^  Georgetown, 

April,  1822. 

On  the  day  of  1820,  Paid  Trapier  enter- 

ed a  caveat  to  prevent  the  emanation  of  a  grant  for  500 
acres  of  land,  upon  a  location  made  the  19th  day  of  April, 
1820,  to  John  Z.*  Wilson f  because  the  said  Paul  Trapier 
claimed  all  the  said  land  under  a  grant  to  Daniel  and  Tho- 
mas Larochtj  dated  the  11th  day  of  May,  1739.  Where- 
upon the  following  orders  were  made,  **on  motion  of 
Edward  P.  Simons^  attorney  for  John  L.  Wilson^  the 
defendant,  it  is  ordered  that  an  issue  be  made  up  to  ascer- 
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tain  whether  the  land  lying  at  a  place  called  North  Island^ 
and  run  out  for  the  said  defendant,  a^d  for  which,  a  grant 
has  been  applied,  and  against  which  application,  a  caveat 
has  been  entered  by  Paul  TVapier^  the  plaintiff,  be  va- 
cant land  or  not.'^ 

On  motion  of  Mr.  Simomy  it  is  ordered^  that  a  rule 
of  survey  do  issue  in  this  case,  directed  to  Thomtzs  Skrine, 
on  the  part  of  the  caveatecy  and  one  other  person,  on  the 
part  of  the  caveator ,  to  survey  the  lands  in  dispute." 

An  issue  was  accordingly  made  up  in  the  form  of  a  wa« 
ger  to  determine  whctlier  the  grant  to  Laroche  covered 
the  land  located  for  the  defendant. 

At  April  Term,  1822,  the  defendant  objected  to  the 
trial  of  this  issue  by  the  jury,  which  being  overruled,  the 
plaintiff  adduced  the  grant  to  Larochty  which  described 
the  land  as  follows,  ^^  all  that  parcel  Or  tract  of  land,  eon- 
tainittg  eight  hundred  and  fifty-four  acre9,  and  butting  and 
bounding  to  the  westward  on  salt-water  marsh  partly,  and 
partly  on  a  creek,  and  south-westward  on  Winyaw  River 
or  Bay,  and  to  the  Eastward  on  the  sea,  and  to  the  north- 
ward on  a  place  called  the  Basin,  near  North  Inlet." 

The  plat  annexed  \xy  the  grant,  represented  the  land  ge- 
nerally, as  set  forth  in  the  grant.  But  oA  the  south-west- 
ward, it  noticed  three  specific  station  trees,  i.  e.  '<  A  cas- 
sena;  an  old  stump,  and  a  spreading  live  oak."  At  the 
southern  termination  of  this  line,  the  plat  called  for  an  old 
wreck.     The  southern  boundary  had  neither  the  coarse 

« 

npr  distance  laid  down.  The  boundary  to  the  east,  called 
for  two  natural  stations,  i.  e.  '^  The^  Liook  Out"  and  the 
<<  Land  Hill,"  and  two  artificial  stations,  '^  a  Dead  Water 
Oak,"  and  "  two  Stumps."  At  the  northern  termination 
of  this  boundary,  it  called  for  a  stake.  The  course  of  this 
line  appeared  to  change  more  or  less  at  every  station  ;  but 
only  thp  general  course  and  distance  were  given  in  these 
words,  "  The  general  course  is  N.  E.  12,  332  ch.  to  the 
Basin,"  and  the  coarse  and  distance  from  the  southern  ^ 
termination  to  the  first  station,  "  The  Look  Oat."  This 
line  called  for  the  sea-shore,  as  its  boundary  ecstward. — 
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^a  the  norths  the  plat  called  for  the  basin,  and  on  the 
"west  for  salt- \v at"!  marsh  iUid  a  creek.  On  this  last  side, 
the  plaintiff  had  located  the  marsli  and  takt:ii  cat  grants 
therefor.  Besides  the  evidence  furnished  by  the  jjrant 
and  plat,  it  appeared  that  not  one  of  the  specific  artiticial 
marks  called  for  had  been  found,  though  trees  and  stumps 
were  seen  about  the  supposed  site  of  the  stations,  and  also 
many  sand  hills.  It  appeared  too,  that  the  length  of  the 
island  was  more  than  a  mile,  greater  than  the  distance  des- 
eribed  on  the  eastern  line,  and  the  surplus  land  500  acres 
or  more.  Old  Mr.  Trapier^s  h6use  was  said  to  be  with- 
in the  land  located  for  the  defendant,  and  also  the  light 
house^the  site  of  which  had  been  granted  by  this  state  to 
the  United  States. 

The  question  was,  whether  the  grant  to  Larbche  cov- 
ered the  whole  of  the  island,  except  the  salt-water  marsh, 
or  was  it  to  be  located  according  to  the  courses  and  dis-> 
tanees  set  forth  in  the  plat  ? 

The  defendant  had  located  the  margin  of  North  Island 
on  Winyaw  bay  to  the  south  westward,  and  on  the  sea 
shore  to  the  eastward.  And  the  south  end  of  the  island, 
all  down  to  low-water  marsh. 

The  jury,  according  to  the  opinion  of  the  Judge,  found 
that  there  was  no  vacant  land  as  supposed  on  the  part  of 
the  defendant,  and  the  Judge  then  granted  the  following 
certificate  to  the  plaintiff. 

STATE  OF  SOUTH-CAROLINA, 
Oeorgetoum  district. 
Paiti.  Trapisr  vs.  John  L.  Wilsow. 
In  the  Common  Pleas,  April  Term,  1822. 

Case  on  a  caveat  entered  by  the  plaintiff  against  an  ap^ 
plication  made  for  a  grant  by  the  defendant,  viz : 

"  To  his  excellency,  Thonrns  Bennett j  governor  and 
eommsnder  in  chief  in  and  for  the  State  of  South-Carolina. 
I,  John  S.  Rieheardson^  one  of  the  justices  of  the  Court 
of  Common  Pleas,  in  and  for  the  state  afcnresaid,  do  here* 
by  certify  that  on  the  caveat  entered  in  the  above  case, 
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between  Paul  Trapier  and  John  L.  Wilson,  an  hsnt 
was  directed  b}-  the  court  to  be  made  up  and  submitted  to 
a  jury,  to  enquire  whether  the  land  on  North  Island,  in 
Greorgetown  district,  run  for  the  defendant,  by  Thomas 
SkrinCy  surveyor,  was  or  was  not  vacant  land,  and  on  the 
trial  of  the  said  issue,  at  Georgetown,  in  the  district  afore> 
said,  before  me,  the  said  John  S.  Richardson,  the  jury 
did  find  for  the  said  Paul  Trapier,  the  plaintiff  in  the  said 
issue,  and  thereupon,  I  do  hereby  certify  that  the  said 
land  run  out  on  the  said  north  island,  by  the  said  Thomas 
Skrine,  for  the  said  John  L.  fVilson,  is  not  vacant  land, 
and  that  therefore  the  caveat  entered  in  this  case  ought  to 
be,  and  is  hereby  sustained,  and  that  the  grant  applied  for 
by  the  defendant  ought  not  to  issue. 

In  witness  whereof,  I  the  said  John  S.  Richardson 
have  hereunto  set  my  hand  and  caused  to  be  affixed  the 
seal  of  the  said  Court  of  Common  Pleas,  at  Georgetown, 
the  eleventh  day  of  April,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  twenty  two,  and  in  the  forty 
sixth  year  of  the  sovereignty  and  independence  of  the 
United  States  of  America." 

The  defendant  moved  for  a  new  trial  upon  the  follow- 
ing grounds : 

1st.  That  the  case  ought  not  to  have  been  permitted  to 
go  to  the  jury,  but  under  the  act  of  1791,  to  have  been  de- 
cided by  the  Judge  alone. 

2nd.  That  when  the  judge  had  determined  to  submit  it 
to  the  jury,  a  notice  of  appeal  was  tendered,  which  the  de- 
fendant's attorney  contended  ought  to  suspend  the  trial  of 
the  case  before  the  jury,  until  a  decision  of  the  Constitu- 
tional Court,  on  the  right  of  submitting  it  to  the  jury. 

5rd.  Because  the  verdict  is  contrary  to  law  and  evi- 
dence in  this.  1st.  The  jury  departed  from  the  actual 
closed  lines  and  definite  land  marks,  natural  boundaries. 
j3nd.  That  the  outer  lines  of  the  defendant  were  the  in- 
ner lines  of  the  plaintiff,  forTwhich  he  sought  a  grant,  and 
could  not  be  included  in  the  grant  under  which  the  plain* 
tiff  claims. 
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Mr.  Justice  Richardson  delivered  the  opinion  of  tha 
court : 

The  two  grounds  relied  upon  by  the  counsel  were^ 

1st.  That  the  issue  was  not  for  the  jury  to  determine^ 
but  for  the  Judge  under  the  act  of  1791. 

2nd.  That  Laroche's  grant  was  limited  to  the  specific 
course  and  distance  called  for  by  the  plat,  and  not  by  the 
natural  boundaries. 

The  act  of  1791,  granting  the  power  of  determining 
questions  arising  under  caveats  made,  is  as  follows :  ^^  And 
whereas,  during  the  existence  of  the  former  constitution^ 
certain  powers  were  given  by  several  acts  and  resolutions 
of  the  legislature,  to  the  governor  and  council,  which  pow-^ 
ers  cannot  be  now  exercised,  by  reason  of  the  alteration  in 
the  executive  authority  of  the  state  :  For  remedy  where- 
of, be  it  enacted,  that  the  Judges  of  the  Court  of  Common 
Pleas,  or  any  one  of  them,  in  their  respective  districts,  are 
or  is  hereby  vested  with  the  exercise  of  the  said  powers,  so 
far  as  the  same  shall  extend  to  hearing  and  determining  of 
causes  in  the  court  of  caveats^  which  caveats  shall  be  cn^^ 
tered  as  heretofore." 

By  the  terms  of  the  act,  the  Judge  is  to  decide  all  caus* 
es  in  the  court  of  caveats.  But  it  is  not  therefore  illegal 
to  draw  information,  upon  questions  of  fact  from  the  jury, 
^^ad  questiones  facti  respondent  juratoresJ^ 

I  know  of  no  question  turning  upon  facts,  on  which  tha 
Judge  may  not  direct  an  issue,  in  order  to  obtain  the  as- 
sistance of  the  jury.  In  so  doing,  the  court  seeks  for  in- 
formation, although  not  absolutely  bound  by  the  opinion 
of  the  jury.  In  questions  confined  to  the  Judge,  such  s^ 
finding  is  like  that  upon  an  issue  out  of  chancery,  not  itiit 
perative,  though  of  great  weight  in  the  decision.  But 
though  not  of  binding  authority,  is  a  rational  and  usual 
source  of  information  ;  and  is  in  the  true  spirit  of  our  sys« 
tem  of  judicature. 

As  to  the  ground,  that  the  case  ought  to  have  been  sus- 
pended until  the  Appeal  Court  should  have  decided,  whn^ 
ther  the  issue  ought  to  have  gone  to  the  jury  ? 
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This  like  all  inotlois  to  continue  a  cause^  was  a  motion 
addressed  to  rLc  discretion  of  the  court. 

We  come  lini  to  the  question  of  location,  which  was 
of  real  importan.e  in  the  case,  and  the  proper  object  of 
the  enquiry.  If  there  was  any  vacant  land  in  the  defend- 
ants survey,  ho  was  entitled  to  a  grant.  But  was  there 
any  vacant  land  ?  It  is  not  denied  that  the  land  alleged 
to  be  vacant,  lay  within  the  natural  boundaries,  called  for 
by  the  grant  to  Larocke  ; — that  is,  it  lay  between  the 
marsh  and  creek  to  the  westward ;  Winyaw  River  to  ttie 
south-westward ;  the  Sea  to  the  eastward,  and  the  Basiii 
to  the  northward.  By  the  description  set  forth  in  the 
grant,  the  location  is  plain  and  unquestionable.  The 
whole  island,  (unless  the  marsh  be  so  called,)  is  clearly 
within  it.  But  it  was  urged,  that  as  the  plat  caUed  for 
specific  stations,  as  "  trees,"  "  stumps,'*  a  wreck,  &c. 
and  in  some  instances,  laid  down  a  precise  course  and  dis- 
tance from  one  station  to  another,  we  are  tp  be  governed 
by  the  course  and  distance  thus  laid  down,  which  would 
restrain  the  limits  much  within  the  natural  boundaries, 
and  leave  to  the  caveatee  the  vacant  land  claimed.  But 
such  a  principle  of  location  has  in  thiis  case  insuperable 
difficulties.  !Not  a  corner  or  station  being  found,  wc  have 
no  point  of  departure,  i.  e.  no  beginning  or  term  from, 
which  to  measure  course  or  distance.  Not  a  single  point 
from  which  the  surveyor  was  to  set  put  to  measure  course 
and  distance  could  be  found.  For  aught  that  appeared 
too,  the  comers  and  stations,  whether  natural  or  artificial, 
may  have  been  upon  the  margin  of  the  river,  sea,  or  ba- 
sin called  for,  so  as  to  be  consistent  with  the  natural  boun- 
daries. This  probable  supposition  would  also  reconcile 
the  plat  to  the  grant,  which  ought,  if  possible  to  be  done. 
Again,,  the  long  eastern  line  of  tlie  plat,  though  continual- 
ly varying,  has  only  its  general  course  laid  down,  with 
the  trifling  exception,  as  far  as  the  Look  Out.  And  tho' 
it  calls  for  natural  and  artificial  stations,  it  is  a  waving  line, 
as  if  pursuing  the  water's  edge,  and  moreover  calls  for  the 
sea-shore.     The  plat  too  is  marked  thus,  "  The  North 
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Island  by  a  scale  of  40."  Why  use  the  comprehensive 
^lame  of  "  the  North  IslaiKi/^  if  9l  part  only  were  intend-^ 
ed  to  be  delineated  ?  The  certificate  of  the  surveyor  also 
describes  the  land  as  being  a  place  called  <^  Noith  Island, 
&c.''  Again,  I  ask,  *why  this  comprehensive  term  "  a 
pbuxj'*  unless  in  order  to  signify  the  whole.  "  1%«  Isi- 
and,*'  or  tke'*  place*'  means  the  whole  island,  or  place. 
It  was  suggested  that  the  word  "  at'*  may  have  been  left 
out,  but  the  original  certificate  to  the  plat  has  no  such 
<iua]ify]ng  preposition,  and  even  were  it  so,  I  should  deem 
it  but  of  little  weight,  opposed  as  it  would  be  to  the  other 
expressions  and  marks,  which  concur  with  the  natural 
boundary,  and  to  the  impoitant  and  satisfactory  rule  of 
reconciling  the  plat  to  the  grant,  in  order  to  render  the 
whole  consistent  in  itself.  The  plat  and  grant  appear  then 
easily  reconciled,  thou^  at  the  first  glance  of  the  plat 
alone,  one  might  well  conclude,  that  if  a  corner  or  station 
could  be  designated,  remote  from  the  natural  boundary, 
the  course  and  distance  might  be  taken  as  the  principle  of 
location.  But  to  assume  it  in  this  instance,  would  be  to 
pursue  the  last  rule  in  geometrical  mensuration  in  place  of 
the  first  and  best,  which  is  to  follow  the  natural  and  im- 
moveable boundaries,  unless  the  specific  and  artificial 
marks  fall  evidently  short  of  them.  Whereas  it  is  only  in 
default  of  both,  the  artificial  and  natural  marks,  that 
the  mere  course  and  distance  called  for  are  to  govern.—^ 
fe  Mass.  Rep.  131,  252.  15  Johnson,  447.  12  Do. 
252.  4  Hen.  ^  Mum.  130.  4  fFheaton,  444.  6  Cranch, 
237.  3  Dallas,  436.  J  For  my  part  I  have  no  concep- 
tion of  a  correct  location  of  land,  by  course  and  distance, 
where  there  is  no  terminus  a  quo.  Where  there  is  no 
station  or  corner  found,  it  becomes  absolutely  necessary 
to  resort  to  boundaries,  and  even  to  the  boundaries  of  sur- 
rounding lands,  in  order  to  locate  the  tract  calling  for  them. 
In  the  case  before  ns,  the  surveyor  must  have  assumed 
some  point,  and  he  seems  to  have  fixed  on  that  where  die 
Cassena  stood,  assuming  that  it  stood  remote  from  the  rin 
ver.     But  at  this  late  day,  why  not,  when  it  b  consistent 
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too  with  the  natural  boundary,  suppose  the  Cassena  to 
have  stood  upon  the  verge  of  the  shore,  so  as  to  render  it 
consistent  with  the  boundaries  required  by  the  grant. — 
Assuredly  surplus  land  being  found,  is  of  little  conse- 
quence ;  for  the  quantity  of  land  is  whatever  is  contain- 
ed within  the  true  boundaries  ;  and  the  end  of  the  loca- 
tion is  to  fix  the  boundaries,  which  being  done,  the  quan- 
tity follows,  being  the  contents  within  them.  The  no- 
tice in  the  plat  of  the  number  of  acres  is  in  fact  but  an  ex- 
pression in  the  general  descri}»tion,  and  is  very  seldom 
put  down  with  accuracy.  Upon  a  near  inspection  then  (for 
it  is  seldom  that  the  location  of  land  depends  so  little  upon 
extrinsic  evidence)  it  is  satisfactorily  evident,  both  from, 
the  plat  as  well  as  the  grant,  that  no  part  oi  the  500  acrecs 
contained  in  the  defendants  survey  was  vacant  land. 

The  motion  is  therefore  dismissed. 

Justices  Colcocky  Nott  and  Johnson^  concurrred. 

Gantt,  Justice  : 

The  question  in  this  case  being,  whether  under  the  Act 
of  Assembly,  the  Judge  was  alone  authorized  to  decide  on 
a  question  of  caveat.  Qn  that  question,  I  think  the  course 
pursued  was  illegal,  therefore  dissent  from  this  opinion. 

Simons,  for  the  motion. 
contra. 


S.  Davenpout  &  Co.  vs.  Riley  &  O^Heah. 

Where  a  factor  dealing  for  a  principal,  but  concealing^  that  principal, 
delivers  goods  in  his  own  name,  the  person  contracting  with  him  haft 
a  right  to  consider  him,  to  ail  intents  and  QMrposes,  as  the  principal, 
and  may  bring  an  action  on  a  breach  of  warrant}-. 

IN  the  City  Court,  April  Term,  IS22. — ^Process  to  re- 
cover $  57,  the  difiference  between  the  value  of  sound  and 
damaged  cotton. 

The  report  of  the  Recorder. 

The  fact  of  the  damage  and  of  the  quantum  of  the  injii- 


May  Term.  19d 

ry,  were  clearly  proved.  It  was  further  shewn  hy  a  wit- 
ness for  the  plaintiffs,  that  the  cotton  was  purchased  from 
the  defendants,  who  were  well  known  to  be  factors  in 
Charleston  ;  that  when  the  defendants  were  informed  by 
the  witness  that  the  cotton  was  damaged,  they  said  that  it 
belonged  to  a  planter,  and  not  to  them,  they  having  sold 
it  as  factors.  The  sales  were  made  out  in  the  manner 
which  is  customary  with  factors,  and  the  bag?  were  stat-  * 
ed  in  the  bill  to  be  marked  L  ;  previously  to  bringing  the 
suit,  the  attorney  of  the  plaintiffs  wrote  a  letter  to  the  de- 
fendants, who,  in  their  answer  to  it,  replied  that  the  cotton 
was  the  property  of  a  Mr.  Lapeine,  in  King  street,  and 
that  they  had  disposed  of  it  as  factors.  The  plaintiff's 
counsel  insisted,  that  as  the  defendants  had  sold  without 
disclosing  the  name  of  their  principal,  they  were  personal- 
ly responsible. 

The  defendants  contended  that  the  sale  having  been 
made  by  them  in  their  character  of  factors,  the  principal 
was  exdlusively  liable.  I  decreed  for  the  defendants,  up- 
on the  ground  that  it  was  manifest  that  the  sale  had  been 
made  by  them  as  factors,  consequently,  that  they  could 
not  be  rendered  individually  liable,  unless  they  had  enter- 
ed into  some  special  assumpsit  or  undertaking.  Notice 
was  served  upon  me  that  a  new  trial  would  be  moved  for 
upon  the  grounds  which  arc  enclosed. 

Wm.  Draytox,  Recorder. 

4 

Mr.  Justice  Richardson  delivered  the  opinion  of  the 
court : 

In  the  case  of  Rabone  vs.  Williams^  (1  Term  356 j  J . 
Lord  Mansfield  says,  "  where  a  factor  dealing  for  a  prin- 
cipal, but  concealing  that  principal,  delivers  goods  in  his 
own  name,  the  person  contracting  with  him  has  a  right  to 
consider  him,  to  all  intents  and  purposes,  as  the  principal ; 
and  though  the  real  principal  may  bring  an  action,  yet  the 
purchaser  may  set  off  any  claim  he  may  have  against  the 
factor."  This  has  been  long  settled.  In  the  case  of 
Maxt.ri  vs.  Heffeman,  f\3  Johnsony  58 y J  it  is  decided. 
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that  to  excuse  the  agent,  be  should  have  comKnunieated 
his  agency.  See  also  Strange^  1182,  and  2  Campbell^ 
24  and  341,  where  the  saoie  rule  is  fully  recognized.—* 
Without  such  a  rule,  the  ppportunity  of  committing  frauds 
would  he  infinite,  and  the  greatest  caution  in  contracts, 
utterly  vain.  For  instance,  a  country  tirade r,  who  had 
purchased  goods  of  a  respectable  and  responsible  merchant, 
upon  discovering  that  they  were  unsound,  might  be  turn- 
ed over  for  his  remedy  to  an  unknown  foreigner.  \  A  ci^ 
tizen  who  purchased  a  horse  in  the  same  situation,  might 
be  sent  to  Kentucky  for  the  restoration  of  his  money,  tfao' 
he  had  contracted  with  a  livery  stable  keeper,  resident 
here.  A  foreign  trader  who  has  purchased  our  produce, 
upon  the  character  of  an  established  factor,  or  other  vendor 
of  known  responsibility,  might  be  referred  to  an  insolvent 
debtor. 

It  cannot  be  doubted  that  strangers  coming  to  purchase 
of  us,  will  not  only  deal  naore  readily,  but  give  even  high- 
er prices  to  known  factors,  because  of  their  responsibility. 
And  such  a  reliance  is  a  part  of  the  eontract^  not  to  be  tri- 
fled with.  The  rule  then,  that  every  man  is  liable  upon 
his  own  contracts,  unless  he  let  the  opposite  party  know 
that  he  is  a  mere  agent  for  another,  must  be  preserved. 
Men  depend  upon  those  with  whom  the  oontraet  is  made  ^ 
and  are  not  to  be  supposed  as  confiding  in  mere  strangers. 
To  say  that  the  authority  of  a  factors  employment  is  of 
itself  notice  to  a  purchaser,  would  be  too  unsafe.  Factors 
of  every  description  often  sell  for  themselves.  With  our 
factors,  selling  rice  or  cotton,  it  is  often  that  they  are  the 
planters,  and  may  be  speculators  in  the  produce  too. 

The  motion  therefore  is  granted. 

DunMn^  CampbeU,  for  the  motion. 
HamiUtm  fy  Feiigru,  contra. 


May  Tervii  sot 


Julius  Txynh  vs.  John  Barrc. 

Where  a  garnishee  omits  in  his  return  to  state  wh&t  goods,  &c,  may  h& 
in  his  "  power,"  as  well  aa  possession,  &c.  the  attar L  lig  crcditof 
should  make  his  exceptions  to  such  return  by  sug-^estions,  and  not 
file  a  declaration  ag^nst  the  garnishee  xs  It'.io  return  had  been  made. 

Tried,  October  Term,  1621. 
MR.  SARGEANT  made  the  following  motion  :  ''  On 
motion  of  the  plaintiffs  attorney,  it  is  ordered  that  he  have 
leave  to  iile  a  declaration  against  Thomas  Middleton^ 
garnishee,"  which  motion  was  refused  by  the  presiding 
J4idge.  The  case  was,  that  William  F,  Shackelford  and 
Thomas  Middleton  were  copartners,  during  which,  as  it 
is  said,  John  Barre  placed  certain  wine  in  their  hands 
and  departed  from  the  state.  Thereupon,  Julius  T'avel 
applied  for  an  attachment,  and  served  each  partner  with  a 
copy  of  the  writ  of  attachment^  upon  which,  Shackelford 
made  default,  but  Middleton  returned  that  he  had  nothing 
in  his  hands  or  possession,  but  omitted  the  word  '^  power." 
This  return,  under  the  present  act,  (Pub.  Laws^  p^g^ 
ISlfJ  in  which  the  woTd  power  is  introduced,  the  plain- 
tiff contended  was  insufficient ;  for  although  he  may  have 
nothing  "  in  hands  or  possession,"  yet,  he  may  have 
something  in  his  power,  as  a  partner  in  the  said  factorage 
business,  which  may  be  proper  matter  for  a  jury  to  try. 
A  declaration  was  presented  to  the  clerk  to  be  filed  in  or- 
der to  put  Middleton  to  plead.  But  the  clerk  refused  to 
file  it.  Leave  was  then  asked  in  open  court,  as  above  men-* 
tioned,  and  refused.  The  plaintiff  therefore  prayed  this 
court  to  reverse  the  decision,    fi  * 

m 

Mr.  Justice  Richardson  delivered  the  opinion  of  the 
court : 

The  act  requires  the  garnishee  to  return  whatever  may 
be  in  his  '*  possession  or  power  "  belonging  to  the  absent 
debtor.     The  declaration  offered  to  the  clerk^  consisted 
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»f  the  usual  count,  &c.  stating  the  total  default  of  the  gar- 
nishee, and  praying  judgment  against  him.  Such  a  pro- 
ceeding could  have  no  application  to  this  case.  If  the  re- 
turn of  Middhton  wanted  the  word  "  power,"  either  the 
filing  should  have  been  opposed  or  upon  the  insufficiency, 
a  rule  taken  to  shew  cause  why  he  should  not  amend  the 
return.  Or  if  it  was  intended  to  charge  him  with  having 
the  wine  within  his  power,  a  suggestion  on  oath,  specify- 
ing the  articles  J  and  charging  him  with  a  false  return,  and 
requiring  his  further  return,  as  it  regards  /Aem,  might 
have  led  to  the  proper  issue ;  to  be  shaped  according  to 
the  particular  occasion  and  state  of  facts,  as  they  eventu- 
ally should  appear.  But  the  declaration,  as  it  is  called,  i^ 
predicated  upon  the  supposition  of  a  total  default  in  the. 
garnishee,  which  default  does  not  appear  by  the  mere 
emission  of  the  word  <<  power.''  The  return  passibl}^ 
Biay  be  voidable,  but  certainly  it  is  not  void. 

The  motion  ^altherefore  dismissed. 

Ju9tiee«  Colcock  and  Johnson,  concurred. 

Ubiij  ^stice : 

I  concur  in  this  opinion,  except  as  to  that  part  which  re-^ 
latea  to  a  rule  on  a  garnishee  to  amend  his  return,  oA 
whicb,  I  give  no  opinion. 

OomUj  Justice : 

The  return  was  either  good  or  not  in  law.  I(  insiiffi-" 
eient,  then  the  plaii^tiff  was  entitled  ta  his  judgment  by 
default.  It  was  a  favour  to  the  garnishee  to  allow  )u«  to 
plead,  and  the  Qaotion  should  prevail. 

Skfgeniy  for  the  motioqi 
>,  contra. 
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James  Williams  v$.  Barwxll  Evan9. 

The  court  has,  at  common  law,  the  power  to  order  matual  judgments  to 
be  aet  ofT against  each  other;  but  a  person  should  avail  himself  oP 
the  earliest  opportunity  to  make  such  application,  and  net  to  delay 
before  the  interest  of  third  persons  hsre  become  inrolyed. 

Where  the  plaintifis,  under  particular  drcumstm<!es,  took  the  defend* 
ant  with  a  ca.  «a.  the  couit  refused  lus  motion  to  aet  off  their  mutual 
judgments. 

TRIED  before  Mr.  Justice  Oantt^  Camden^  Pall  Teriil; 
1822. 

Jcrnies  ffilBamSy  the  plaintiff  in  this  motion,  had  66* 
tained  a  j'udgment  against  Barwett  Evans  for  one  hum 
dred  and  eighty-eight  dollars  ;  subsequent  therefto,  Bar^ 
ibett  Evans  obtained  a  judgment  against  the  said  Jame0 
Williams^  fbr  the  sum  of  two  hundred  and  forty  dollars^ 
in  an  action  of  Trover,  ft^ttiams,  instead  of  moving  to 
have  his  judgment  set  off  against  the  larger  judgment 
which  had  been  recovered  against  him,  issued  a  capitis  ad 
satisfaciendum  i^nst  Evans.    After  ^e  ca.  0a,  vrtfi 
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is-  ir,(l  against  him,  he  assig^ried  his  judgment  to  (?olonel 
Ni.rofi  for  a  valuab]c  coLoideration  ;  Evans  was  taken  on 
the  cii.  sa.  and  ]nt  into  gaol,  where  he  remained  until  he 
died.  At  the  next  suececilinti;  couit.  JVilliams  moved  to 
have  his  judgment  set  ofif  against  that  ohtained  against  hia 
by  EoaiiS, 

The  presiding  Jud;;e  ordered  the  set  oflf  to  be  made. 

Tlys  was  a  motion  to  rescind  that  order. 

Mr.  Justice  Notf  delivered  the  opinion  of  the  court : 
There  is  no  doubt  but  that  the  court  has  the  power  to 
order  mutual  judgments  to  be  set  off  against  each  other. 
This  is  a  common  law  power,  and  is  not  derived  from  the 
act  authorizing  parties'  to  set  off  mutual  debts.  Lord 
Kc.\f^on  says,  it  depends  on  the  general  jurisdiction  of  the 
court  over  the  suitors  in  it,  and  is  an  equitable  part  of 
their  jurisdiction,  and  has  bcea  frequently  exercised, 
(Mltchdl  vs.  (Jldfidd,  4  Term  Rep.  123.  Montague 
On  Set  OJf,  5,  G.  1  //.  Blackstone,  217.  2  Scllon's 
Practice,  451,  J  If  it  constitute  a  part' of  the  equitable 
jurisdiction  of  the  court,  it  or.ght   to  be  so  exercised  as  to 
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do  equity,  and  not  to  sanction  fraud,  and  a  person  who 
wishes  to  have  the  benefit  of  it  ought  to  avail  himself  of 
the  earliest  opportunity  to  make  his  application,  and  not  to 
dela}''  until  the  interest  of  third  persons  have  become  in- 
volved. If  the  pai'ty  in  this  case  had  made  his  application  at 
the  court  when  his  judgment  was  obtained,  it  ought  to  have 
been  granted.  He  had  three  methods  of  proceeding,  one 
that  which  he  is  now  endeavoring  to  pursue  ;  another  by 
^.  Ja.  against  the  goods  of  the  defendant ;  and  the  third, 
by  taking  his  body  in  execution.  He  chose  the  latter, 
^nd  after  having  made  his  election,  (and  particularly  un- 
der the  circumstances  of  this  case,)  he  ought  to  be  bound 
by  it ;  at  least  he  can  have  no  high  claim  to  the  assistance 
of  this  court  to  relieve  him  from  the  difficulty  of  his  own 
voluntary  creation.  It  is  true  a  judgment  is  not  a  negoti- 
?ible  instrument,  nevertheless  an  assignment  conveys  ^i 
f^quitable  interest  to  the   assignee,  such  as  a  court  of  laiv 


November  Term.  205 

wiU  notice  and  respect,  in  all  cases  of  appeal  to  its  discre* 
tion.  ( Norman  YS,  Crocker,  1  Bay,  246.  J  A  bond  is 
not  negotiable,  and  yet  this  court  would  so  far  respect  the 
assignee  of  one  as  not  to  prevent  a  judgment  recovered 
upon  it  to  be  set  off  against  one  recovered  against  the  ob- 
ligee. The  plaintiff  by  taking  the  body  of  the  defendant, 
had  voluntarily  relinquished  every  other  claim  upon  him, 
and  the  claim  which  he  now  has  upon  his  property,  is  re- 
vived only  by  the  accidental  circumstance  of  his  death. — 
Suppose  the  assignee  of  this  judgment  had  enforced  an  ex- 
ecution against  Williams  in  the  life  time  of  Evans,  and 
during  the  time  he  had  his  body  in  execution,  could  Wil" 
Hams  have  required  that  money  while  in  the  hands  of  the 
/sheriff,  to  be  paid  over  to  him  ?  Certainly  not ;  because 
having  taken  the  body  in  execution,  he  must  have  been 
contented  with  it — he  could  not  have  a  double  satisfaction* 
A  releasement  of  Evans  from  custody,  would  have  been  a 
release  of  the  debt.  He  had  a  mild  and  easy  method  of 
enforcing  the  payment  of  his  debt,  if  he  had  chosen  to 
make  use  of  it.  Instead  of  which,  he  resorted  to  the  most 
rigorous  and  unfeeling,  known  to  the  law  ;  like  another 
Shylockj  he  would  have  nothing  short  of  his  flesh,  and 
having  no  longer  the  means  of  gratifying  his  vengeance, 
he  now  comes  and  asks  this  court  to  take  from  a  humane 
and  merciful  creditor  a  vested  right  to  satisfy  a  debt  which 
he  had  it  in  his  power  to  receive,  and  which  he  volunta- 
rily relinquislied  to  gratify  a  vindictive  passion. 

The  motion  must  be  granted. 

Justices  Richardson  fy  Colcock,  concurred. 

Levy  4*  Mc  Willie,  for  the  motion. 
J.  C.  Carler,  contra. 


John  W.   Wilkins  vs.   Ainsley  Hall  and  Williah 

Hall. 

An  action  of  Trespass  for  false  imprisomnent  under  a  ca,  «a.  can  not  be 
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»ipi>ortcd  as  lon^  as  the  execution  en  its  face,  rcmauM 
("aj  or  even  wticf  e  there  is  but  cost  due. 


THIS  was  an  action  of  trespass  for  false  imprisonment^ 
in  fnalicioiisly  c'tujolii^  the  plaintififto  be  arrested  on  a  ca» 
sa.  The  fi.:T*'i:<!ant8  had  ol>tarned  a  judgment  in  the  Com- 
mon Pleas,  against  the  plaintiff  in  this  action,  and  subse- 
que.^tly,  about  February,  1821,  the  defendant,  Ji.  Hcli, 
entei*ed  into  an  agreement  with  the  plaintiff,  by  which,  he 
w-:s  to  allow  him  one  and  two  years  to  pay  tlie  money. 
The  consideration  for  this  arrangement,  was  that  Mr.  JBar- 
reilf  who  had  purchased  a  house  and  lotof  ^^7AraAi^,in  Co* 
himbia,  sold  at  sheriffs  sale,  at  £6,100,  had  relinquished 
his  bargain  in  favour  of  the  defendant,  and  it  was  agreed 
that  the  defendant  should  hold  it  as  security,  as  well  for 
the  price  paid,  as  for  the  debt  due  by  the  plaintiff  to  the 
defendant.  Tlie  plaintiff  was  to  have  two  years  to  pay 
the  money,  in  equal  annual  instalments,  and  if  it  became 
necessary  to  sell  the  house  and  lot,  and  it  should  bring  a 
larj^er  snia,  the  surplus  was  to  be  settled  on  the  piaintifis> 
wife,  &c.  A  written  agrec^nient  was  prepared  and  ten- 
dered to  the  defendant,  which  he  refused  to  sign,  as  some 
difference  took  place  between  the  parties  about  the  terms 
of  it,  and  the  defendant,  fVm.  Hall,  in  the  absence  of  a^. 
Hally  and  so  far  as  appeared  from  the  evidence,  without 
bis  knowledge  or  consent,  directed  a  ea,  sa^  to  be  issued 
against  the  plaintiff,  on  which  he  was  arrested  by  the 
sheriff,  on  the  17th  of  May  following,  and  was  confined 
to  the  prison  bounds,  until  the  23rd  of  June,  when  he  was 
discharged  by  an  order  from  the  Court  of  Equity,  grow* 
ing  out  of  a  bill  for  an  injunction  to  stay  proceedings  at 
law.  The  sheriff,  who  made  the  arrest,  stated  that  he  ne> 
ver  laid  his  hands  on  the  plaintiff,  at  the  time  of  the  ar> 
rest ;  that  he  met  him  in  the  street  and  informed  him 
that  he  had  the  ea.  sa.  and  he  requested  permission  to  go 
in  pursuit  of  a  friend  to  be  his  security,  to  keep  the  prison 
bounds ;  that  he  came  shortly  after  to  his  office^  and  with 
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his  friend y  entered  into  the  usual  bond,  and  never  was 
within  the  prison  walls. 

A,  Hall  returned  home  before  the  plaintiff  was  dischar- 
ged from  the  prison  bounds,  but  it  did  not  appear  that  he 
took  any  part  in  the  transaction. 

When  the  plaintiff  closed  his  evidence,  a  motion  was 
iBade  for  a  nonsuit  on  the  following  p^ounds  : 

1st.  That  the  action  oftrespass  would  not  lie,  in  as  much 
as  no  actual  force  on  the  person  of  the  plaintiff  had  been 
used  in  making  the  an  est. 

2nd.  That  the  arrest  was  justifiable,  as  the  costs  were 
unpaid,  and  were  not  nor  could  be  included  in  the  agree^ 
ment  to  give  time  for  payment  of  the  jur'gmcht. 

3rd.  That  the  plaintiffs  judgraei) I  tjeing  unsHtisEed  aixl 
in  full  force,  gave  him  a  legal  right  to  arrejjt  the  defend- 
ant on  ca.  sa,  notwithstanding  the  supposed  agrccn.ent  to 
give  time  for  payment,  and  if  the  violation  of  good  faith 
as  respected  the  agreen>ent,  was  the  foundation  of  an  ac- 
tion, the  remedy  was  by  action  on  the  case,  and  not  tres- 
pass vi  et  armis. 

The  court  was  of  opinion  with  the  defendant  on  the  two 
last  grounds,  and  non-suited  the  plaintiff. 

This  was  a  motion  to  set  aside  the  non-suit. 

Mr.  Justice  Nott  delivered  the  opinion  of  the  court : 
It  might  be  sufficient  in  this  case  to  say,  that  the  costs 
being  due^  would  protect  the  defendants  from  an  action 
of  false  imprisonment  for  causing  the  plaintiff  to  be  arrest- 
ed on  the  ca,  sa. — but  they  stand  on  much  stronger 
ground.  The  whole  debt  remained  unsatisfied.  Some 
stipulation  had  been  proposed  between  the  parties,  by 
which  it  was  agreed  that  the  execution  should  be  stayed  ; 
but  it  was  a  mere  secret  contract  without  any  considera- 
tion that  we  can  see,  and  the  precise  terms  of  which  we 
do  not  know.  II  iq^pears  net  toliave  been  closed,  because 
the  parties  differed  about  the  terms  of  it — it  certainly  could 
not  operate  as  a  discharge  of  theexecudon.  If  the  defend- 
ants had  been  guilty  of  a  breach  of  faith,  or  tf  a  breach  of 
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contract)  they  might  have  been  liable  to  some  other  ac-' 
tion.  But  they  could  not  be  Hable  to  an  action  of  false 
imprisonment,  as  long  as  the  judgment  and  execution  re* 
mained  unsatisfied. 

The  defendants  appear  to  me  to  be  equally  justifiable 
upon  moral  as  well  as  legal  principles.  The  plaintiff's 
house  had  been  sold — ^he  was  for  ever  divested  of  it,  if  the 
purchaser  had  been  disposed  to  have  kept  it,  and  proba- 
bly would  have  done  so,  if  the  defendants  had  not  stepped 
in  to  the  plaintiff's  relief.  They  agreed  to  advance  the 
money  for  him,  to  take  the  house  as  security  for  that  and 
their  own  debt,  and  to  give  him  two  years  to  pay  the  mo- 
ney, but  when  a  written  agreement  was  tendered,  he  re- 
fused to  sign  it :  whether  that  agreement  was  in  conformi- 
ty with  the  verbal  contract,  does  not  appear — but  it  at 
least  appears  that  the  bargain  had  not  been  finally  conclud- 
ed ;  the  defendants  then  had  no  alternative  but  to  proceed 
with  their  execution. 

The  motion  therefore  must  be  refused. 

Justices  Johnson^  Huger  and  Richardson j  concurred. 

Levy  fy  Chappelly  for  the  motion. 
McCord  ^  Gregg  J  contra. 

fa.J    See  Beynolda  vs.  Corp,  3  Cainet'  Rep.  269,  R. 


X     - 


John  Boyce  vs.  Fanny  Owens. 

A  promise  by  A.  to  B.  that  if  B.  would  discontinue  an  attachment  i^^ainst 
C.  that  he  A.  would  pay  B.  the  debt,  is  void,  under  the  statute  of  frauds, 
not  being  in  writing*. 

A  domestic  attachment,  it  seems,  cannot  be  levied  on  land. 

TRIED  at  Newberry,  at  a  Special  Court,  July,  1822,. 
before  Mr.  Justice  GarUt. 
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'^his  was  an  action  brought  against  the  defenilantj  on  a 
promise  to  pjiy  a  debt  which  her  son  Moorefield  Otveris 
oweJ  to  the  plaintiff.  It  appeared  in  evidence  that  the 
plaintiff  held  a  note  on  Moorejield  Owens  for  !887.  Boing 
apprehensive  that  he  was  absconding;,  so  tluit  tli'^  ordinary 
process  of  law  could  not  be  served  upon  him — ^he  applied 
to  a  magistrate,  and  obtained  an  attachincnt  against  his  es- 
tate for  that  sum.  The  attachment  was  directed  to  one 
Jim^s,  a  constable,  and  to  any  other  constable.  It  was 
levied  on  a  tract  of  land,  and  the  defendant  Fanny  Ow^ 
enSy  was  summoned  as  a  garnishee.  Whether  the  attach- 
ment Was  ever  returned  or  not,  did  not  appear.  Mrs.  Ow' 
ens  however  agreed  with  the  plaintiff,  that  if  he  would 
discontinue  his  attachment,  and  wait  with  her  until  next 
fall,  she  would  pay  the  debt.  The  attachment  therefore 
was  not  prosecuted  any  further,  but  the  promise  was  not 
in  writing,  nor  did  it  appear  that  the  nolo  was  given  up. 

Upon  this  evidence,  the  defendant  moved  for  a  non-suit 
in  the  court  below,  upon  two  grounds  : 

1st*  Because  the  promise  was  without  any  considera- 
tion. 

2d.  Because  it  was  to  pay  the  debt  of  a  third  person, 
and  was  not  in  writing. 

That  motion  was  overruled,  and  the  plaintiff  obtained  a 
verdict. 

This  was  a  motion  for  a  non-suit  or  new  trial,  on  the 
9ame  groundif. 

Mr.  Justice  Noit  delivered  the  opinion  of  the  court : 

There  is  no  statute  perhaps  which  has  given  rise  to  more 
nice  and  subtle  distinctions  than  those  which  have  arisen 
upon  the  construction  of  the  statute  of  frauds.  Two  things 
however  appear  to  be  very  well  settled : 

1st.  That  to  make  a  person  liable  upon  a  promise  to 
pay  the  debts  of  another,  that  promise  must  be  founded 
upon  some  consideration,  and,  v 

2d.  That  it  must  be  in  writing. 

Somcvconsideration  was  necessary  for  the  support  of 
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every  contract  at  common  law  ;  and  it  was  not  the  int^n^ 
tion  of  the  statute  to  alter  the  common  law  in  that  respect^ 
but  to  superadd  another  requisite ;  to-wit^  that  the  promise 
should  be  in  writing. 

I  But  it  is  contended  in  this  case,  that  the  discontinuance 
ibf  the  attachment,  and  giving  time  to  the  defendant,  con- 
/stituted  a  new  consideration,  moving  from'  tlie  plaintiff  t» 
i  the  defendant;   which  made  this  an  origin:>I  undertaking, 
:  that  need  not  be  in  writing.     Such  a  construction,  it  ap- 
;  pears  to  me,  would  almost  amount  to  a  repeal  of  thesta- 
!  tute.     A  promise  to  pay  the  debt  of  a  third  person,  was 
'   not  good  at  common  law,  unless  it  had  been  on  some  con- 
;  siderdLtion.     Aad  if  the  circumstance  of  the  promise  hav-* 
;    ing  been  founded  on  a  consideration,  be  sufficient  to  take 
it  out  of  the  statute,  the  law  is  precisely  the  same  now  as 
it  was  before  the  statute  was  passed  ;  and  one  of  tlie  most 
important  statutes  in  our  law-books,  has,  by  construction, 
^   become  a  dead  letter.     In  Comyn  on  Contracts^  55^  it  is 
said,  ^'ifit  be  a  part  of  the  agreement  that  the  original 
debt  be  discharged,  that  is  a  sufficient  consideration  to 
support  the  undertaking  of  another  to  pay  the  debt,  and 
the  agreement  need  not  be  in  writing."    The  reason  ap- 
'   pears  to  be  obvious.     The  original  debt  being  extinguish-* 
ed,  it  is  no  longer  an  undertaking  to  pay  the  debt  of  ano- 
ther, because  there  is  no  such  debt  existing,  but  it  is  a 
newly  created  debt  of  the  undertake^.     "  But  if  no  such 
stipulation  be  made,  and  the  original  debt  be  permitted  to 
subsist,  the   undertaking  is  merely   collateral,   and  the 
agreement  must  be  in  writing."     There  was  no  evidence 
in  this  case  that  the  original  debt  was  discharged.     The. 
note  was  not  given  up,   nor  the  relative  situation  of  tha 
parties  in  aay   manner  changed.     It  is  also  further  laid 
down  in  the  same  author,  that  '^  when  nothing  more  is 
stipulated  for,  than    indulgence  to  the  debtor,  or  that  an 
action  which  has  been  commenced  shall  be  stayed,  the  un- 
dertaking to  pay   the  debt  of  a  third  person  is  within  the 
statute  ;  for  the  original  debt  still  continues,  and  the  un- 
cUrtaJung  is  but  collateral. ^^     (I  Comyn  on  Contracts, 
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60.^    That  seems  to  be  the  very  case  before  us.     The 
consideration,  and  the  only  consideration  laid  in  the  de* 
claration,  is  the  staying  of  the  attachment.     So  where  a 
creditor  discharges  a  lien,  on  which  he  has  the  goods  of 
his  debtor,  where  a  person  promises  to  pay  the  debt  of 
"another  on  the  faith  of  funds  in  his  possession,  it  is  consi* 
dered  an  original  undertaking — the  goods  in  such  case  are 
the  fund,  and  the  person   becomes  liable  in  consideration 
of  that  security.     (Williams  vs.   Lesser.     Do.  Ql,     3 
Burr.  1886.     2  Wils.  308,^  and  that  is  consistent  with 
our  own  decisions  on  the  subject.     In  the  case  of  ThomcLS 
McCray  ads.  Jno.  Madden,   (\   McCord,  487.^  Mr. 
^^ustice  Gantt,  who  delivered  the  opinion  of  the  court,  ob- 
serves, *^  whether  the  promise  made  in  this  case  is  to  be 
considered  as  a  collateral  otie,  and  void  by  the  statute  of 
frauds,  will  depend  upon  the  fact  of  the  defendant  having 
effects  in  his  hands  at  the  time  of  the  promise  to  pay  the 
debt  due  by  this  note  from  the  absent  debtor  to  the  plain- 
tiff."    In  that  case,  the  defendant  had  said,  that  ^'if  the 
plaintiff  would   n«t  take  out  an   attachment,  but  would 
wait  until  the  next  Fall,  he  would  pay  the  amount  due  by 
the  note,  as  he  had  effects  in  his  hands  for  that  puT" 
pose  J**    The  case  of  jStkinson  vs.  Barjleld,  was  decided 
upon  the  same  principle.     The  plaintiff  had  levied  an  at- 
tachment upon   a  horse  ;  tHe  defendant  promised  that  if 
he  would  give  up  the  horse,  he  would  pay  the  debt,     fl 
McCord,  515.)     This  case  is  therefore  clearly  within  the 
statute,  and  the  promise  void.     Indeed,  there  was  no  con- 
sideration  even  to  support  an  original  undertaking.    The  at- 
tachment was  for  eightyrseven  dollars  ;  it  was  directed  to 
one  JoneSy  a  constable,  or  to  any  other  constable.     Now 
our  act  expressly  declares,  that  an  attachment  for  that 
amount  shall  ber^Iirected  to  the  sheriff.    A  constable  is  not 
authorized  to  serve  an  attachment  for  any  sum  above  twen^ 
ty  pounds  ;  neither  could  a  domestic  attachment  as  this 
was,  be  levied  on  land.     The  attachment,  therefore,  in  its 
creation,  was  void,  and  the  service  would  have  been  void^ 
^f  tbe  attachment  had  been  gopd.     The  plaintiff  therefore 
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had  no  lien  ;  he  had  not  even  commenced  an  action-*~th^ 
whole  proceeding  was  illeg<il  and  void,  and  did  not  fur* 
nish  a  sufficient  consideration  to  support  a  contract. 
The  motion  for  a  non-suit  must  therefore  be  granted. 
Justices  IIugeTy  Johnson  and  Colcock,  concurred. 

0*Neal  fy  Johmouj  for  the  motion. 
Bauskett  4*  Dunlap^  contra. 


Ex*ors  of  Glenn  vs,  McCullough. 

Proof  of  a  promise  made  to  an  executor  will  not  support  an  allegation 

of  a  promise  to  a  testator. 

ASSUMPSIT.— Tried  before  Mr.  Justice  Nott,  at 
Laurens,  Fall  Term,  1822. 

This  was  an  action  oh  a  promissory  note.  The  prom- 
ise was  alleged  to  have  been  made  to  the  testator.  The 
defendant  pleaded  the  statute  of  limitations,  to  which  the 
plaintiff  replied  a  subsequent  promise.  It  appeared  in  ev- 
idence, that  after  the  death  of  the  testator,  the  executor 
presented  the  note  to  the  defendant.  He  said  he  gave  the 
note,  and  would  not  take  the  advantage  of  the  statute  of 
limitations  ;  but  that  it  was  given  for  rotten  tobacco, 

The  judge  on  the  circuit,  instructed  the  jury  that  the 
acknowledgment  made  to  the  executor  was  sufficient  to 
save  the  case  from  the  statute  of  limitations  ;  but  that  a 
promise  to  an  executor  would  not  support  an  action  on  a 
promise  made  to  his  testator  ;  the  evidence  did  not  sap- 
port  the  issue,  and  the  plaintiff  could  not  recover. 

The  plaintiff's  counsel  then  moved  for  leave  to  with- 
draw  his  record  from  the  jury  and  amend  his  declaration, 
by  laying  a  promise  to  the  executor.  The  presiding 
judge  was  of  opinion  he  had  no  authority  to  give  such 
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leave  without  the  eonsent  of  the  opposite  partf,  which 
was  not  obtained.  The  plaintiff  then  suffered  a  non-suit. 
This  was  a  motion  to  set  aside  the  non-suit,  and  for  leave 
to  amend  the  declaration ,  if  the  court  should  be  of  opin- 
ion that  an  amendment  was  necessary^ 

Mr.  Justice  Nott  delivered  the  opinion  of  the  court : 
One  of  the  first  rules  of  pleading  is,  that  the  proof  must 
correspond  with  the  allegations.  To  allege  one  thing  and 
prove  another,  would  be  as  far  from  leading  to  any  con- 
clusion in  law  as  in  logic.  A  person  comes  into  court, 
prepared  only  to  defend  himself  against  the  particular 
charge  alleged  against  him  ;  and  that  principle  pervades 
all  description  of  cases,  whether  criminal  or  civil.  Life 
and  property  would  be  equally  insecure,  were  there  any 
other  rule  to  prevail.  Proof  of  a  promise  therefore  made 
to  an  executor,  does  not  support  the  allegations  of  a  pro- 
mise to  his  testator.  The  authorities  are  so  numerous  and 
strong,  that  they  preclude  all  reasoning  on  the  subject. — 
The  case  of  Dean  fy  Crane^  (\  Salk,  23,J  is  directly  in 
point.  The  plaintiff  declared  as  executor  on  a  promise  to 
tentator.  The  defendant  pleaded  non  assumpsit  infra 
sex  annosy  and  upon  the  trial  of  the  issue,  it  appeared  that 
there  was  a  nfew  promise  made  w^ithin  six  years,  but  it  was 
a  promise  made  to  the  plaintiff  himself,  and  not  to  the  tes- 
tator :  etper^  curiatn — ^he  should  have  declared  accord- 
i'^g^y-  ^'Sfec  also  Green  4*  Crane,  2  Lord  Bay.  110, 
Jones,  et.  aL  Ex^ors  of  Vester  vs.  Moor,  Adniinislra- 
tor  of  Gray^  5  Binney,  573.  Ballantine  On  Lint. 
189.     Sarell,  AdmW  vs.  Wine,  3  East,  408.^ 

With  regard  to  the  amendment  of  the  declaration,  this 
court  concurs  with  the  presiding  Judge  that  the  motion 
came  too  late  after  the  cause  had  gone  to  the  jury  ;  and 
this  court  has  not  been  in  the  habit  of  reversing  the  or- 
der or  decision  of  the  court  below,  where  it  was  correcL 
If  there  had  been  any  ground  on  which  the  cause  could 
have  been  sent  back,  it  is  probable  the  motion  to  amend 


814  Columbia,  1882, 

might  have  been  granted  ;  but^  under  the  circumstanee^ 
of  ^his  case^  both  motions  must  be  refused. 

Justices  Johnson^  Huger^    Gantiy  Richardson   ami 
Cokock,  concurred. 

O^Neal  fy  Irbyy  for  the  motion. 
Downsj  contra. 


George  Lightneb  ads,  Micajah  Martin. 

Where  the  bearer  of  a  note  brings  an  action  against  the  maker  who  se|» 
up  a  breacli  of  warranty,  on  accoiuit  of  unsoundness  in  the  property 
bought,  the  dechirations  of  the  payee  are  inadmissible. 

The  person  who  sold  a  negro  to  the  payee  a  few  months  previous  to 
the  same  being  sold  to  the  maicer,  is  a  competent  witness  in  an  action 
by  the  bearer  against  the  maker,  to  prove  the  soundness  at  the  time 
he  sold  her. 

A.  sold  B.  a  negro  slave,  and  B.  being  sued  for  tlic  purchase  money,  by  a 
bearer  of  the  note  to  whom  it  had  been  transferred,  setup  a  breach 
of  implied  waimnty  of  the  soundness  of  the  slave,  and  proved  that 
slie  had  the  venereal  disease  ;  tlie  court  Iteld  that  it  was  inadmissable 
to  prove,  in  order  to  enhance  the  damages,  that  she  had  communica- 
ted  the  disease  to  many  other  slaves,  by  which  he  receivetl  great  con- 
sequential injury,  it  not  having  be«m  proved  thatttie  vendor  knew  of 
the  unsoundness  at  the  time  of  sale. 

THIS  was  an  action  on  a  promissory  note,  payable  to 
one  Wooley^  or  bearer,  for  2 1500,  of  which  there  remain-* 
ed  due  a  balance  of  0  350  ;  the  note  had  been  passed  to  the 
plaintiff  by  delivery  after  it  became  due  ;  the  defence 
was  that  it  was  given  for  the  price  of  three  negroes,  one  of 
which  (RosBjJ  it  was  alleged  had  the  venereal  disease  at 
the  time  of  the  sale.  The  defendant  offered  to  give  ia 
evidence,  the  declaration  of  Wboletfj  that  the  defend- 
ant had  supplied  him  with  funds  to  purchase  the  negroes, 
and  that  they  were  to  divide  the  profits  :  That  evidence 
was  not  admitted  by  the  presiding  Jud^e. 
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One  Williams  J  who  so]d  the  negro  to  Wooley  about 
three  months  before,  was  offered  by  the  defendant  to  prove 
that  she  was  sound  at  that  time.  This  witness  was  objec- 
ted to,  but  was  admitted  by  the  court. 

The  defendant  then  offered  to  prove  that  this  woman  had 
communicated  the  disease  to  others  of  his  negroes^  by 
which  he  had  incurred  great  losses  and  expense  :  That  evi- 
dence was  rejected  by  the  court,  unless  it  was  made  to  ap- 
pear that  the  plaintiff  knew  that  she  was  diseased  at  the 
time  of  the  sale,  of  which  there  was  no  proof.  The  de- 
fendant put  her  under  the  care  of  a  physician,  and  after 
having  gone  through  a  course  of  medicine,  she  appeared  to 
have  got  quite  well.  At  length  he  determined  to  sell  her, 
and  sent  her  off  for  that  purpose.  The  agent  had  not  re- 
turned, and  whether  her  health  was  perfectly  restored,  or 
whether  she  had  been  sold,  was  not  known. 

The  presiding  judge  instructed  the  jury  that  tlie  defend- 
ant was  entitled  to  a  deduction  for  the  actual  injury  sus- 
tained, which  consisted  of  loss  of  Jabour,  cxpenccs  of  her 
support,  care,  &c.  That  they  ought  not  to  enter  into  any 
calculation  as  to  the  possible  injury  which  he  might  have 
sustained,  the  evidence  of  which  had  been  excluded. 

The  jury  found  a  verdict  of  two  hundred  dollars,  mak- 
ing an  abatement  of  $  154,  on  account  of  the  unsoundness 
of  the  negro. 

This  was  a  motion  for  a  new  trial,  on  the  following 
grounds : 

1st.  Because  the  presiding  judge  rejected  the  declara- 
tions of  Wooley y  the  payee  of  the  note. 

2d.  Because  the  testimony  of  Williams^  from  whom 
Wooley  purchased  the  negro,  was  allowed. 

3d.  Because  the  evidence  of  consequential  damages  was 
rejected. 

4th.  Because  the  presiding  judge  misdirected  the  jury, 
in  charging  them  that  they  should  allow  no  abatement  ex- 
cept for  the  actual  loss,  positively  proved  to  have  been 
sustained  by  the  defendant. 
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Mr.  Justice  Nott  delivered  the  opinion  of  the  court : 

I  concur  in  opinion  with  the  presidhig  judge  bclo^on 
all  the  grounds  made  in  this  case.  The  declarations  of  the 
pnyce  in  relation  to  the  interest  of  the  present  plaintiff, 
Y^e'T.  i)r'>]>prly  rejected .  This  case  does  not  come  within 
t.-»'^  Tjriiiripk;  iuvolved  in  the  case  of  Jordan  fy  Lash- 
b:  OK  fl  Tnn  Pep,  601. y  In  that  case,  the  question 
w^i-  .v',.^*':' r  l!io.  ijfiorsee  of  a  note  could  be  a  witness  to 
i't'i  •H-';  its  vdi.'liiv,  and  not  whether  his  declarations 
iii<.;hL  ue  jr'v'in  in  evi».lence  ?  It  appears  to  me  that  the 
pj'Vtc  mif^lit  have  hecn  a  witness,  but  his  declarations  cer- 
tainly could  not  be  received. 

2d.  I  am  as  well  satisfied  that  the  testimony  of  WiU 
Ihnns  was  properly  admitted  ;  that  question  already  has 
been  decided  by  this  court.  (Duncan  et,  aL  ads.  Bell 
ef,  al,  2  Nott  ^  McCordy  153.  5  Espinasse  Sep.  lOO, 
Brif^gs  vs.  Lthteh.) 

'i'he  nocji'o  may  have  been  sound  wlien  Williams  sold 
her,  and  became  diseased  after  she  came  to  the  hands  of 
the  present  plaintiff.  A  disease  may  be  of  such  a  nature, 
and  two  sales  in  succession  so  nearly  co-temporaneous,  that 
proving  tlie  property  to  be  unsound  in  the  hands  of  the 
latter,  would  furnish  pretty  conclusive  evidence  that  it 
must  have  been  so  in  the  hands  of  a  former  seller.  In 
such  case,  perhaps,  his  testimony  ought  to  be  rejected  ; 
but  unless  his  interest  is  made  to  appear,  the  objection  can 
only  go  to  his  credit,  and  not  to  his  competency. 

3d.  The  defence  of  unsoundness  of  property,  which  is 
allowed  to  be  set  up  against  a  note  of  hand  or  bond,  is  usu- 
ally, but  I  think  improperly,  considered  as  a  set  off.  A 
set  off,  means  a  counter  demand  which  the  defendant  has 
against  the  plaintiff;  and  although  one  set  off  case  is  very 
comprehensive  in  its  terms,  (embracing  any  cause,  matter 
or  thing,)  yet  it  has  always  been  restricted  in  its  construc- 
tion to  demands  arising  on  Contract.  Damages  arising 
from  slander,  assault  and  battery,  deceit,  and  other  cases 
sounding  merely  in  damages,  have  never  been  consider* 
ed  the  subjects  of  set  off ;  and  although  a  demand,  arising 
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from  the  unsoundness  of  property,  is  bottomed  on  an  im- 
plied warranty,  which  partakes  of  the  naluro  of  a  con- 
tract, yet  such  a  defence  Has  never  been  allowed,  except 
where  it  had  relation  to  the  property  which  coii.stituted 
the  consideration  of  the  plaintiff's  demand,  and  then  the 
object  is  rather  to  defeat  the  plaintiff's  action,  on  the 
ground  of  a  failure  of  consideration,  than  to  recover  from 
him  on  the  ground  of  contract :  though  if  the  money  has 
been  paid,  and  there  is  a  total  failure  of  consideration,  or 
the  contract  be  rescinded,  the  defendant  may  recover  from 
the  plaintiff,  the  money  so  paid  ;  but  I  have  never  known 
it  allowed,  where  the  claim  v/as  for  consequential  dama- 
ges, or  in  a  case  partaking  of  the  nature  of  a  tort. 

And  much  less  can  it  be  allowed  in  this  case,  where  the 
action  is  brought  by  the  bearer  of  tlie  note,  and  not  the 
payee.  The  plaintiff  is  a  stronger  to  the  transaction,  and 
cannot  be  answerable  for  damages  occasioned  by  the  fraud 
or  misrepresentation  of  the  vendor,  or  to  refund  money 
j>aidbyhim.  • 

4th.  I  think  the  defendant  ha^   .      '*    •?   rinse  of  com- 
plaint on  the  last  ground  ;  if  there  was  a^y  eiror  in  the 
opinion  of  the  court,  it  was  in  being  too  Tavorable  to  the 
defendant.     He  had  sent  away  the  negro  for  sale — she 
then  appeared  Well.     Whether  she  continue/l  so  or  not, 
did  not  appear.     He  therefore  could  have  no  claim  on  the 
ground  of  unsoundness  at  that  time.     Whether  he  was  en- 
titled t6  an  abatement  on  account  of  the  loss  of  labor,  ex- 
penses, &c.  is  at  least  questionable.     I  have  been  always 
under  an  impression,  that  to  establish  a  breach  of  an  itn- 
plied  warranty  of  soundness,  there  must  be  evidence  of  a 
fixed  permanent  disease,  which  went  to  impair  the  intrin- 
sic value  of  the  property.     (Garment  vs.  Bans,  2  Espi- 
nasse  Rep.  673, J     Would  a  defective  tooth,  by  which  a 
negro  might  be  laid  up  a  few  days  with  a  tooth  aehe,  of 
subject  the  purchaser  to  the  expense  of  having  it  extracted^ 
be  a  breach  of  such  warranty  ?     Or  even  a  fever,  or  any 
•ther  temporary  complaint,  by  which  he  should  lose  his 
services  for  several  weeks,  and  incur  the  expenses  of  k 
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iocftor's  bill  ?  If  et-ery  such  case  is  to  furnisli  ft  cause  (jt 
action  9  We  have  an  km  pie  field  of  li  ligation  opening  to  our 
riew  which  has  been  hitherto  unexplored. 

But  however  that  may  be,  the  defendant  in  this  caw 
hafs  no  ground  for  a  new  trial,  and  the  motion  must  there- 
fore be  refused. 

Justices  Huger^  Richardson^  Johnson  and  Cokock^ 
tfocicurred. 

Oreggy  for  the  motion. 
McCord  fy  Sttxrky  contra. 


^▲MSs  K.  Docroi^Ass  vs,  Allen  Jokes  Davie. 

txcept  where  ^.n  action  is  on  an  indtnunent  which  carries  on  its  face 
the  evidence  of  consideration,  it  must  be  averred  in  the  dcclaratioiv 
and  proved. 

'Ilie  mere  acknowledgment  of  a  debt,  without  mentioning  anf  particu- 
lar amount,  wiU  n6t  authorize  a  juiy  to  give  a  verdict  for  a  spedfic 
sum. 

^t  where  th«  defendant  in  a  note  to  the  plaintiff,  "calculated  that  four 
bales  of  cotton  would  pay  ihe  amount"  due,  accompanied  with  an 
^order  onlus  ag«nt,  to  defiver  to  the  plaintiiT  *^the  cotton  he  (defend- 
ant) had  won  «t  the  Camden  vanxi ;"  the  court  held  that  the  juy 
mighty  upoh  such  evidence  give  a  verdict  for  the  amount  of  four  bales 
of 'cotton,  or  that  parol  evidence  might  have  been  given  to  show 
how  much  c6tton  the  defendant  had  won  at  Camdeii,  and  a  verdict 
for  that  amount  would  have  been  good. 

ASSUMPSIT— Tried  before  Mr.   Justice    Johnsons 
Fall  Term,  1822. 

The  declaration  contained  three  counts— ^ne  on  an  or^ 
der,  a  copy  of  which  is  giv6n  below.  One  on  all  account 
stated  for  goods  sdid  and  delivered,  and  one  for  mbney 
had  and  received.  The  plaintiff  produced  in  evidence,  a^ 
letter  from  the  defendant  to  himself,  in  the  following; 
words—**  Mr.  James  K.  Dovglassy  your  fcvor  by  Mr-r 
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f!aniyy  was  handed  oie  a  few  days  since^  and  according  to 
yaur  request,  annexed  you  have  an  order  for  the 
QOtton,  which  I  supposed  was  delivered  you  long  since, 
and  I  calculated  that  four  bales  would  pay  the  amount.— r 
Pfease  advise  me  when  you  receive  it^  and  direct  to 
Huntsville,  Madison^  M.  T. 

Signed,  A.  J.  Davie. 

At  the  bottom  of  this  letter  was  the  following  order : 
J3,  A,  JOavie, 

You  will  have  delivered  to  Mr.  J.  R.  D&agf 
lasSf  or  order,  my  cotton,  won  on  the  Camden  main. 

Signed,  .  A.  J.  Davis. 

There  were  other  letters  from  the  defendant,  desiring 
the  plaintiA^  to  forward  to  him  the  amount  of  his  account, 
&c.  and  acknowledging  that  he  was  indebted  to  him  withr 
out  mentioning  any  specified  amount. 

The  presiding  judge  was  of  opinion  that  the  plaintiff 
could  not  recover  on  the  first  count,  because  there  was  no 
consideration  averred  in  the  declaration,  and  that  he  could 
not  recover  on  the  other  counts^  because  there  was  no  spe^ 
cified  sum  acknowledged  or  proved  to  be  due  ;  and  also, 
that  the  order  could  not  be  given  in  evidence  to  support 
tlie  other  counts  in  the  declaration. 

The  plaintifi*  suffered  a  non-suit,  and  this  was  a  motion 
to  set  that  non-suit  aside,  on  the  ground  that  the  evidence 
offered  ought  to  have  been  submitted  to  the  jury. 

Mr.  Justice  Nott  delivered  the  opinion  of  the  court : 
Every  contract  must  be  founded  on  a  good  or  valuable 
consideration,  and  except  when  the  action  is  on  an  instru* 
ment  which  carries  on  its  face  the  evidence*  of  considerai^ 
tion,  it  must  be  averred  in  the  declaration  and  proved.—* 
This  order  is  not  an  instrument  of  that  description.  The 
plaintiff  therefore  could  not  recover  on  the  first  count.— ^ 
(Carlos  vs.  Fancanet,  SD.^E.A^.  Lansing  vs. 
McKiUipt  3  CaineSf  2S6»  Jerome  vs.  Whifney^  7  John* 
^on,  3;ei.  Oains  vs.  Shndrick,  2  Const.  Rep.  339.^ 
•I  ajso  concur  with  thepresi^in|;judgip,  that  independent 
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of  the  drafty  and  the  letter  accompanying  it^  there  was  nd 
evidence  to  authorize  a  verdict  for  the  plaintiff.  The  bare 
acknowledgment  of  a  debt,  without  mentioning  any  par- 
ticular amount,  will  not  authorize  a  jury  to  give  a  verdict 
for  a  specific  sum.  ( Harrisony  ^*c,  vs.  Wm,  McKen- 
ney^  2  Bay^  AVI.)  But  I  think  that  the  defendant's  let- 
ter to  the  plaintiff,  stating  that  he  '^  calculated  that  four 
bales  would  pay  the  amount,  accompanied  with  an  order 
to  his  brother  to  deliver  to  him  his  cotton  won  on  the 
Camden  main,  might  be  fairly  construed  into  an  acknowU 
edgment  that  he  owed  the  plaintiff  the  amount  of  four  bales 
of  cotton,  whatever  their  value  might  be,  and  ought  to 
have  been  submitted  to  the  jury  in  support  of  the  account 
stated.  And  even  if  that  evidence  had  been  insufficient, 
the  deficiency  might  have  been  supplied  by  offering  parol 
proof  of  the  quantity  of  cotton  won  on  the  Camden  main. 

The  non-suit  therefore  ought  not  to  have  been  granted, 
and  the  motion  to  set  it  aside  must  prevail. 

Justices  HugtVj  Gantty  Richardson  and  Colcocky  con^ 
curred. 

Clarke^  for  the  motion. 
Williams^  contra. 


jfoHN  Power  vs.  Charles  MiI'I'Kii* 

Words  charging^a  penpn  with  peijury  or  subornation  of  perjury  ar^ 
not  actionable,  unless  it  appear  by  a  coUoquivm^  or  by  the  words 
themselves,  that  they  had  reference  to  an  oath  taken  in  the  course  of 
a  judicial  proceeding. 

Tried  at  Abbeville,  Fall  Term,  1822. 
THIS  was  an  action  of  slander  brought  against  the  de- 
fendant for  charging  the  plaintiff  with  subornation  of  per<* 
juiy.     The  words  laid  ip  the  decli^ration  were  as  follows^ 
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'^  whereas  the  said  John  Power  ohtaided  the  testimony  of 
one  Dabncy  D,  fVilkinson^  by  affidavit,  before  a  judicial 
officer^  duly  qualified  to  administer  such  oath/'  the  said 
Charles  Miller  intending  to  injure,  &c.  "  falsely  and  ma- 
liciously spoke  and  published  of  and  concerning  the  affi- 
davit and  testimony  so  obtained  as  aforesaid,  these  false, 
^andalous,  malicious  and  defamator}*  words  following, 
that  is  to  say  ;  he  (meaning  the  said  Dabney  />.  fVilkin* 
son^)  had  sworn  falsely,  but  that  he  did  not  blame  him 
for  it,  for  he  was  induced  to  do  it  by  John  Power, ^^ 

The  declaration  further  contained  the  necessary  inuen- 
does  with  regard  to  the  meaning  of  the  words,  &c.  but 
contained  no  colloquium  by  which  it  could  be  seen  that  he 
referred  to  any  judicial  proceedings. 

A  Mr.  Dobbsj  before  whom  the  affidavit  was  made, 
was  called  as  a  witness  ;  he  swore  that  the  defendant  ask- 
ed him  if  Wilkinson  had  sworn  to  such  an  affidavit  before 
him.  Pie  informed  him  he  had.  He  then  replied  in  the 
words  above  mentioned.  It  did  not  appear  from  the  tes- 
timony that  the  affidavit  was  taken  in  any  judicial  pro- 
ceeding or  -for  any  judicial  purpose.  The  plaintiff  said 
when  he  procured  the  affidavit  to  be  taken,  that  it  was  in- 
tended as  the  foundation  of  an  action,  but  of  what  action 
or  how  it  was  to  be  applied,  did  not  appear. 

The  plaintiff  having  closed  his  evidence,  a  motion  was 
made  for  a  nonsuit,  on  the  ground  that  the  words  as  laid 
in  the  declaration  and  proved  did  not  amount  to  a  charge 
of  perjury,  and  therefore  was  not  actionable. 

The  presiding  Judge  being  of  that  opinion,  granted  the 
motion. 

This  was  a  motion  to  set  aside  that  nonsuit. 

Mr.  Justice  Notf  delivered  the  opinion  of  the  court : 
To  constitute  slander,  the  words  alleged  to  have  been 
^ken,  must  import  some  disgraceful  act,  which,  if  true, 
would  subject  the  person  of  whom  they  are  spoken  to  legal 
punishment.  If  they  import  a  crime,  no  colloquium  need 
be  set  out ;  because  it  would  show  nothing  more  than  the 
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words  themselves  imply.     But  to  say  a  person  isforeswocQ^ 
QT  has  sworn  falsely  is  not  actionable,  because  it  may  be  a 
mere  voluntary  oath,  which  would  not  constitute  perjury. 
It  is  necessary,  therefore,  in  such  cases,  to  set  out  the  co//t>«> 
guiufn  that  it  may  be  seen  that  they  related  to  an  oath  ta* 
ken  in  some  judicial  proceeding.     For  unless  that  appears 
either  from  the  words  themselves  or  can  be  inferred  from 
the  manner  of  speaking  them,  no  action  lies.     fHolt  vs. 
Scholefieldj  6  BacoUy  Slander ^  J5-6.     Term  Rep.  691. J 
So  when  words  otherwise  actionable,  are  explained  at  the 
time  by  reference  to  a  known  and  particular  transaction^ 
they  are  to  be  construed  accordingly,  and  being  so  ex- 
plained, are  not  actionable.     (I  Johnsons  Cases,  279.) 
The  words  in  that  case  were  ^*  John  Keating  is  as  damn- 
ed a  rascal  as  ever  lived,  and  all  who  joined  his  party,  and 
the  procession  on  the  4th  of  July,  are  a  set  of  black  hear- 
ted highwaymen,  robbers  and  murderers.     Yet  when  it  ap- 
peared that  they  were  spoken  with  reference  to  a  particu- 
lar transaction,  which  shewed  that  the  persons  spoken  of 
had  not  been  guilty  of  the  crimes  alleged,  they  were  held 
not  to  be  actionable.     So  in  the  case  of  Sfhwoni  vs.  iUc- 
Dowall,  in  Charleston,  where  the  defendant  said  the  plain- 
tiff had  robbed  him  of  his  money  ;  it  was  held  that  the  ac- 
tion could  not  be  maintained  because  the  words  were  spoken 
with  reference  to  a  certain  monied  transaction  between 
the  parties,  in  which  the  defendant  thought  he  had  beea 
defrauded  by  the  plaintiff,  and  gave  expression  to  his  feel- 
ings in  those  harsh  terms.     In  the  case  of  •^shbell  4*  fPttj 
(2  Nott  &  McCordj  364,^  it  was  held  that  these  words, 
<'  he  swore  a  damned  lie  before  squire  Lamkiny  and  that 
the  plaintiff  was  foresworn,  and  that  he,  the  defendant^ 
would  overthrow  his  oath  so  that  it  should  never  hurt  a 
negro,''  were  not  actionable.     The  declaration  contained 
a  colloquiuniy  stating  that  the  words  were  spoken  with  I'e- 
ference  to  a  certain  judicial  proceeding,  before  one  squire 
Lamkiny  but  as  ih^  colloquium  was  not  proved,  the  court 
held  that  the  action  could  not  be  maintained.     Now  what 
is  the  allegation  in  this  declaration  I  why  that  the  <<sai^ 
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Johfi  Pdwer  obtained  the  testimony  of  one  Dahney  D. 
Wilkinsan  by  affidavit,  before  a  judicial  officer  duly  qual- 
ified to  administer  such  oath.'*  It  is  not  alleged  that  it  was 
taken  in  any  judicial  proceeding,  or  that  it  was  intended 
to  be  used  for  any  judicial  purpose.  Neither  t  id  the  tes- 
timony establish  any  such  fact.  It  is  contended  that  the 
plaintififsaid  at  the  time,  that  it  was  intended  as  the  foun- 
dation of  an  action,  but  the  declarations  of  the  plaintiff 
were  not  evidence  of  that  fact  ;  neither  could  the  fact  it- 
self, if  proved,  have  availed  the  plaintiff  unless  it  had  ap- 
peared on  the  proceedings,  and  even  then  it  is  probable 
that  it  would  have  been  considered  too  indefinite  and  un- 
certain, and  if  there  was  no  charge  of  perjury  oo:ainst  TVil- 
kinsoUy  there  was  none  of  subornation  of  perjury  against 
Power.  Several  cases  from  Croke^s  Reports  have  been 
relied  on  in  support  of  this  declaration,  but  by  a  reiercncc 
to  those  cases,  it  will  be  found  that  the  technical  word 
perjury,  has  been  made  use  of,  or  the  oath  is  said  to  have 
been  taken  in  court  or  to  appear  on  record  or  in  some 
other  way,  to  shew  that  it  was  taken  in  a  judicial  pro- 
ceeding. (Dixon  vs.  Harris y  Cro.  Ja,  158,  Cro. 
Charles  J  337,  Anonymous.  Do.  509,  Ceeiy  ys,  Hoskins. 
Cro.  Eliz.  509,  Spencer  vs.  Shorey.  Do.  185  Plain 
vs.  Flor,  Do.  583.  Harrisons  case.  J  But  even  if  an 
old  case  could  be  found  bearing  an  analogy  to  this,  where 
the  action  had  been  supported,  it  could  not  prevail,  since 
the  rules  of  law  upon  this  subject  have  been  so  much  bet- 
ter defined  by  a  long  series  of  modern  adjudications.  In 
the  case  oi  Roberts  4*  Camden^  9th  East.  93,  which  has 
been  relied  on,  the  words  charge  the  plaintiff  expressly  of 
being  under  a  prosecution  for  perjury.  The  case  of  Rece 
4*  Mitchelly  2  Dallas  58,  was  a  motion  in  arrest  of  judg- 
ment, and  the  declaration  lays  the  oath  to  have  been  taken 
inai  case  be/ore  the  said  justice  depending.  No  case  has 
been  adduced  where  charging  a  person  with  swearing 
falsely  has  been  held  actionable,  unless  it  appeared  by  the 
colloquum  or  by  the  words  themselves,  that  they  had  re- 
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ference  to  an  oatli  taken  in  the  course  of  a  judicial  proceed- 

mg. 

The  motion  therefore  must  be  refused. 

Justices  JohnsoTij    Hugcr,   Ganttj   Richards»n   and 
Colcocky  concurred. 

Thompson,  for  the  motion. 
Noble  Sr  WardlaWy  contra. 


.7.  J.  Gracy  &  Co.  vs.  Fred.  Coates. 

.Tudgracnt  by  defauH  may  be  taken  against  a  gamisliee  in  attachment, 
as  in  other  cases. 

But  the  garnishee  IS  not  liable  for  tlie  costs  recovered  against  the  absent 
debtor,  except  where  it  appears  that  he  has  funds  in  lus  hands  suffi- 
cient for  that  purpose.  In  those  cases  tliey  are  given  by  tlie  act, 
and  in  no  other. 

Tried  before  Mr.  Justice  Johnson^  Newberry,  Fall  Term, 

1822. 

THE  plaintiff  in  this  case  had  obtained  a  domestic  at- 
tachment against  the  goods  and  effects  of  the  defendant, 
and  had  summoned  James  Bruion,  as  a  garnishee,  to  de- 
clare how  much  he  was  indebted  to  the  absconding  debtr 
or ;  he  neglected  to  appear  or  to  make  any  return  to  the 
summons,  and  a  judgment  by  default  was  ordered  to  be 
entered  up  against  him  for  the  amount  of  the  plaintiffs 
debt.  Execution  thereupon  was  issued  against  him  for 
the  debt  and  costs,  and  also  for  the  costs  of  the  suit  against 
the  absent  debtor.  The  money  was  paid  into  the  hands 
of  the  sheriff,  and  at  the  same  time,  notice  was  given  to 
him  not  to  pay  it  over  to  the  plaintiff,  as  he  would  be  call- 
ed upon  to  refund  the  money,  on  the  ground  of  the  illegal- 
ity of  the  proceedings. 

A  motion  was  at  this  time  made  to  set  aside  the  judg- 
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bient  and  execution,  on  the  ground  that  a  garnishee  does 
not  subject  himself  to  a  judgment  by  default  of  appear-* 
ance,  but  that  he  should  be  compelled  to  appear,  and  de- 
clare what  he  has  in  his  hands  belonging  to  the  absent 
debtor,  or  how  much  he  is  indebted  to  him,  and  if  that 
motion  should  noV  succeed,  that  the  execution  should  be 
set  aside,  so  far  as  related  to  the  costs  of  the  attachment, 
and  that  the  sheriff  -might  be  ordered  to  refund  the  mo^ 
ney. 

These  motions  being  refused  in  the  court  below,  a  mo- 
tion  was  now  made  to  reverse  that  decision. 

Mr.  Justice  Nott  delivered  the  opinion  of  the  court : 

With  regard  to  the  question,  whether  a  judgment  can 
be  entered  up  against  a  garnisliee  for  default  of  appear- 
ance, it  would  be  sufficient  to  sav  that  such  has  been  the 
practice  ever  since  the  passing  of  the  act  authorizing  do- 
mestic attachments,  and  if  an  uniform  practice  of  nearly 
forty  years  does  not  settle  the  law,  we  can  never  know 
what  the  law  is.  And  although  it  docs  not  seem  1o  com- 
port with  the  letter  of  the  act,  great  inconvenience  would 
result  from  a  contrary  construction.  No  judgment  could 
even  ever  be  obtained  against  a  garnishee,  after  an  attach- 
ment had  been  served  upon  him,  if  he  could  elude  the  fur- 
ther process  of  the  court.  I  think  therefore  that  we  ought 
not  to  disturb  a  practice  which  has  prevailed  so  long,  and 
from  which  no  inconvenience  has  hitherto  been  felt. 

In  the  case  of  Faber  vs.  Bower j  (2  Bay^  124,^  the 
court  has  decided  this  question,  and  supported  this  me-^ 
thod  of  proceeding  on  a  domestic  attachment.  It  is  true 
that  case  arose  under  the  act  of  1788,  and  the  court  seem 
to  admit  that' the  act  of  1785,  would  require  a  different 
construction,  but  that  distinction  has  never  been  observed^ 
and  I  can  see  no  foundation  for  it,  and  no  good  reason  can 
be  given  why  different  modes  of  proceeding  shourld  pre-* 
rail  in  different  parts  of  the  state. 

I  think  however  that  the  garnishee  is  not  liable  for  the 
costs  recovered  against  the  absent  debtor^  except  when  it 
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appears  thst  hb  has  funds  in  his  hands  suffici^fid  for  thsf 
purpose. 

In  those  cases  they  are  given  hj  the  act,  and  in  no 
dther.  • 

The  motion  is  therefore  refused,  except  so  far  as  relater 
to  costs. 

Justices  Huger^  Johnswij  Oantt  and  Colcockj  concur-' 
ted 

Oneal  4*  Johns&n,  for  the  motion. 

Caidwell^  cootnu 


WiLUASc  Caruth  vs,  Arva  Allei^^ 

flie  plea  dUbentm  tenementum^  admits  the  possession  in  the  plaintiff, 
and  the  trespass  charg^  in  tlie  plaintiii'*%  pleading ;  and  where  the 
pica  was  i^ot  supported,  and  notwithstanding'  the  jury  gave  a  ver-' 
diet  for  ttie  defendant,  the  court  gmnted  a  new  trial. 

TRESPASS,  quare  clausumf regit, — ^Tried  at  Abbe- 
ville, Fall  Term,  1822,  before  Mr.  Justice  Nott. 

This  was  an  action  of  trespass,  qv4ire  claasum /regit. 

The  defendant  pleaded  liberutn  tenementum. 

But  in  tracing  op  his  chain  of  title,  it  appeared  to  have 
Occurred  since  the  bringing  of  the  action,  and  subsequent 
to  the  trespass  which  he  was  attempting  to  justify. 

On  the  part  of  the  plaintiff,  there  was  no  evidence  of  a 
trespass^  except  what  was  admitted  by  the  defendant's 
plea. 

The  {HiMiding  judge  told  the  jnry  that  the  defendant']^ 
^ea  admitted  the  possession  of  liie  plaintiff,  and  a  trespass 
by  himself,  and  that  having  failed  to  support  that  plea^ 
the  jdaintiff  was  entitled  to  recover — but  as  he  had  proved 
no  actual  damatge,  and  it  Wbs  yery  obvious  that  he  had 
neither  title  nor  possession,  he  was  only  entitled  to  nomi» 
(M  damages* 

Tlie  jury  found  a'Verdict  for  the  defondatit 
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-  This  wa9  a  motion  for  a  new  trials  on  the  ground  tba( 
the  Verdict  was  contrary  to  law  and  evidence. 

Mr.  Justice  Noti  delivered  the  opinion  of  the  court : 

This  court  is  satisfied  with  the  directions  given  to  th^ 
Jury  by  the  presiding  judge  in  the  court  below.  In  the 
ease  of  Singleton  4*  Millet j  (\  Nott  fy  McCordy  35$  J 
the  court,  speaking  of  the  plea  odiberum  tenementum, 
mblvSj  ^^  the  plea  admits  the  possession  and  the  trespass 
charged  in  the  plaintiff's  pleadings."  If  therefore  the  plea 
admits  the  possession  and  the  trespass  the  plaintiff  was  enp 
titled  to  a  verdict — he  ought  not  indeed  to  have  recov« 
ered  any  thing  more  than  nominal  damages,  perhaps  not 
enough  to  have  carried  the  costs ;  and  that  perhaps  in  any 
other  form  of  action ,  would  have  been  a  good  cause  fof 
not  granting  a  new  trial ;  but  the  verdict  in  this  case  es* 
tablishes  the  right  of  the  land  in  the  defendant,  when  In 
fact  he  failed  to  support  his  plea. 

The  motion  therefore  must  be  granted. 

Justices  Oanttf  Richardson  and  Colcockj  concurred^ 

Noble  4"  IVardlaWy  for  the  motion. 
Livingston^  contra. 


Elizabeth  Vauohan  vs.  John  Rhodes. 

Trespass  vi  et  amda,  is  a  proper  remedy  by  a  parent  for  the  takings  away 

his  child. 
The  presumption  should-be  always  in  &vor  of  the  legitimitcy  of  a  chUd^ 

and  he  should  not  be  bastaixlized  by  mere  rumor. 

THIS  was  an  action  of  trespass,  vi  etanniSy  brought  by 
the  plaintiff  against  the  defendant  for  taking  away  her 
daughter,  a  girl  about  twelve  or  thirteen  years  old,  by 
which  she  lost  her  services,  &e.  It  appeared,  in  evidence, 
that  the  plaintiff  was  a  woman  of  ill  fame  and  had  gone  off 
and  been  absent  from  the  state  about  a  year  ;  this-  dau^hr 
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ter  was  left  in  the  familv  of  the  son  of  a  man  with  whom 
the  mother  cohabited  and  with  whom  she  had  gone  away. 
The  defendant  wanting  a  nurse  for  his  children,  and  hear- 
ing of  the  situation  of  this  little  girl,  applied  to  her  for  that 
purpose.  She  very  readily  consented  and  went  and  staid 
•in  his  family  until  her  mother  returned.  Several  of  the 
witnesses  said  that  they  understood  that  she  was  an  illegit- 
imate child,  though  they  did  not  know  the  fact,  because 
they  were  not  acquainted  with  her  mother.  In  early  life, 
a  witness  said  that  he  bad  heard  that  she  was  married  to 
Vaughariy  whose  name  she  had  taken  and  which  name 
she  had  given  to  her  daughter,  but  he  never  knew 
Vaughan  ;  neither  did  he  know  this  woman  at  that  time. 
There  was  a  great  deal  of  other  evidence  given  which  it 
is  unnecessary  to  report,  as  the  court  considered  it  of  such 
a  nature  as  to  be  exclusively  proper  for  the  consideration . 
of  the  jury,  and  furnishing  no  ground  on  which  the  ver- 
dict could  be  set  aside. 

The  jury  found  a  verdict  for  the  plaintiff,  and  a  motion 
was  now  made  for  a  new  trial  on  the  following  grounds : 

1st.  Because  the  plaintiff  ought  to  have  brought  an  ac- 
tion on  the  case  and  not  trespass  vi  et  artnis. 

2nd.  Because,  being  an  illegitimate  child,  thp  mother 
.could  not  maintain  an  action  for  the  loss  of  her  services. 

l\Ir.  Justice  Noit  delivered  the  opinion  of  the  court : 
Although  it  is  the  nlisfortune  of  the  subject  of  tliis  ac- 
tion to  have  a  very  unnatural  parent ;  one  who  appears  to 
have  very  little  regard  to  her  education  or  morals,  yet  if 
she  is  entitled  to  an  action  at  all,  the  form  must  be  the 
same  as  in  otner  cases  of  a  similar  nature.  Judge  Reive, 
in  his  Treaties  on  Domestic  Relations,  asks  the  question, 
**  can  a  father  have  an  action  of  trespass  vi  et  arwds,  for 
taking  away  his  child?"  In  England,  he  says,  it  has 
^ong  been  settled  that  he  may  .have  an  action  of  trespass 
vi  et  armiSy  for  taking  away  the  heir ;  but  that  he  has 
not  found  any  case  of  an  action  for  taking  away  by  force 
fi  younger  child.     Yet  he  says,  upon  the  principles  of  t)^ 
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common  law,  it  is  clear  thalt  in  these  states,  an  action  will 
lie  for  taking  away  any  child,  for  that  all  are  heirs.  But 
that  he  sees  no  reason  why,  in  England,  the  father  may 
not  maintain  his  action  against  the  person  who  takes  away 
any  child ;  for  that  he  is  hound  to  perform  certain  duties 
towards  his  children  which  he  cannot  perform  if  they  be 
taken  from  him  ;  and  to  enable  him  to  perform  tbese  du* 
ties  he  is  entitled  to  the  custody  of  his  children,  and  if  this 
right  should  be  violated  by  force,  he  has  no  hesitation  in 
saying  he  can  maintain  this  action  :  And  I  recollect  an  ear- 
ly decision  of  this  court  where  it  was  held  that  a  parent 
had  such  an  interest  in  the  support,  education  and  general 
welfare  of  his  child,  that  he  could  maintain  an  action  in 
this  form  against  any  person  who  should  deprive  him  of 
it.  Indeed,  it  appears  to  be  the  most  appropriate  action. 
It  is  an  immediate  injury  to  the  parent.  The  child  is  not 
able  to  consent,  and  the  law  therefore  implies  force  as  the 
taking  is  unlawful. 

The  second  ground  would  probably  have  availed  the 
defendant,  if  the  fact  on  which  he  relies  had  been  estab- 
lished. But  none  of  the  witnesses  had  known  this  wo- 
man for  many  years.  They  know  nothing  of  the  illegiti- 
macy of  her  child,  except  from  neighborhood  report.  And 
it  was  also  reported  that  she  had  been  married/  On  con- 
flicting evidence  of  that  sort,  I  think  it  was  the  most 
charitable,  as  well  as  most  consistent  with  the  principles 
of  law,  to  presume  in  favor  of  legitimacy.  A  person 
ought  not  to  be  bastardized  by  mere  rumour  which  may 
be  unsupported  by  any  foundation.  I  think  the  verdict 
of  the  jury  on  this  point  was  consistent  with  the  law  and 
|he  evidence,  and  ought  to  be  conclusive  of  the  fact. 

The  motion  therefore  is  refused. 

Justices  Johnson,  Huger,  Oantt,  Richardson  wi^ 
Colcock,  concurred. 

Herndon,  for  the  motion. 
Thompson,  contra. 
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IRTherc  a  witnewi  not  to  crirain&te  himself,  is  excused  from  an8#eriiigs 
question  or  from  bein^  examined  generally,  bis  declarations  as  to  the 
same  facU,  affecting- tlie  character  oi'a  third  persoi^  can  not  be  g^ven 
in  evidence : 

IsL  Because  such  partial  and  ex  parte  evidence  should  not  be  allowed 
to  the  injury  of  any  ciiaracter;  and 

2ndly.  Because  a  witness  can  not  be  cross  examined  to  any  fautt,  which 
if  admitted  would  be  collateral  and  wholly  irrelevant  to  the  matter 
in  Issue,  for  the  purpose  of  contradicting  and  discrediting  him,  by 
other  evidence,  in  case  he  should  deny  the  fact.  ' 

Thi:  defendant  said  of  the  plaintiff,  that  he  kept  a  whore  house.  Ver- 
d]ct  $5000.  New  trial  granted ;  as  the  words  were  uttered  but  once  ; 
and  induced  by  the  plaintiff's  encourag'ing  tl!«  defendant's  son  to  visit 
his  house,  having-  daiij^hters  none  of  the  best  characters,  with  whom 
his  aonhad  been  too  intimate. 

Tried  at  Winnsboroug;h,  Fall  Term,    1822,  before  Mr. 

Justice  Colcock, 
Tins  was  an  action  of  slander  alleging  that  the  defend- 
ant had  accused  the  plaintiff  with  keeping  a  whore  house. 
The  testimony  was  very  voluminous,  but  as  the  court  sup- 
ported the  verdict  on  all  the  grounds  taken  in  the  brief, 
except  two,  it  is  only  necessary  to  report  so  much  of  the 
evidence  as  relates  to  those  two.  The  defendant  attempt- 
ed to  justify  the  speaking  of  the  words  by  proving  the 
truth  of  them,  or  at  least  to  mitigate  the  damages,  by  shew- 
ing that  he  had  good  cause  to  suspect  that  they  were  true. 
With  that  view,  he  called  his  own  son,  by  whom  the 
plaintiff's  stepdaughter,  (who  lived  in  tlie  house  with  him,) 
had  had  an  illegitimate  child,  to  prove  his  connexion  with 
her.  After  having  proved  the  faet,-  he  was  asked  if  he 
had  not  promised  her  marriage  :  lie  objected  to  answer- 
ing that  question,  because,  as  there  was  an  action  depend- 
ing against  him  for  a  breach  of  promise,  it  might  require 
him  to  give  evidence  against  himself.  The  objection  was 
sustained.  He  was  then  asked  if  he  had  never  said  that 
he  had  made  such  promise.     lie  said  he  never  had.     A 
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Witness  was  then  called,  who  proved  that  he  had  heard  him 
make  such  a  declaration.  Several  witnesses  were  called, 
who  proved  that  the  plainliff*s  wife  was  not  considered  a 
virtuous  woman  :  That  her  oldest  daughter  had  had  an  il- 
legitioiate  child,  a:Dd  that  the  character  of  t^ie  youngest 
daughter  had  not  been  unsuspected  before  the  speaking  of 
these  words.  It  also  appeared  that  the  defendant's  son, 
(Kirk/and  Harrison^)  visited  this  family,  and  was  very 
attentive  to  this  youngest  daughter,  by  whom  he  after- 
wards had  a  child.  The  defendant  was  apprehensive  that 
he  was  disposed  to  marry  her,  and  was  much  opposed  to 
the  connection,  and  had  desired  the  plaintiff  not  to  let  him 
frequent  his  house*  The  plaintiff  however  still  permitted 
him  to  continue  his  visits,  and  expressed  a  wish  that  he 
should  marry  her.  The  plaintiff  and  the  defendant  hap- 
pening to  meet  where  there  was  a  considerable  collection 
of  people,  the  defendant  got  in  a  passion,  and  charged  the 
plaintiff  with  having  stolen  his  son  from  him,  and  added 
further,  that  he  kept  a  whore  house. 

The  jury  found  a  verdict  for  8  5,000.  A  motion  was 
now  made  for  a  new  trial,  on  a  variety  of  grounds.  But 
the  opinion  of  the  court  was  confined  to  the  two  following: 

1st.  Because  the  presiding  judge  permitted  the  declara- 
tion of  Kirkland  Harrison^  that  he  had  promisd  to  mar- 
ry the  defendant's  step-daughter,  to  be  given  in  evidence 
by  way  of  aggravating  the  damages. 

2d.  Because  the  damages  are  excess! ve< 

Mr.  Justice  Nott  delivered  the  opinion  of  tlie  court : 
The  rule  of  law,  that  hearsay  shall  not  be  received  as 
evidence,  is  so  well  established,  that  it  would  be  an  impu- 
tation on  any  one,  pretending  to  be  conversant  with  law, 
to  say  that  he  did  not  know  it.  But  if  authority  is  want- 
ing for  so  plain  a  proposition,  it  may  be  found  in  Phillips 
On  Evidence^  173,  and  the  authorities  there  quoted.  To 
this  rule,  cases  of  pedigree,  prescription  and  custom  are  ex- 
ceptions. But  it  is  not  pretended  that  this  case  comes 
within  those  exceptions.     It  is  however  contended,  that 
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as  the  witness  himsdf  could  not  be  examined  as  to  thf 
point  in  question,  his  declarations  nriight  be  given  in  evi- 
dence. But  it  certainly  does  not  follow,  that  merely  be- 
cause a  person  cannot  be  sworn,  his  declarations  can  be 
given  in  evidence.  A  person  who  is  interested  or  infa- 
mous cannot  be  sworn  as  a  witness,  neither  can  his  decla- 
rations be  admitted.  It  would  be  extraordinary  if  a  per- 
son's declarations,  not  upon  oath,  should  be  evidence, 
whose  oath  would  not  be  received.  The  first  qustion 
which  arises  on  this  part  of  the  case,  is,  could  not  the  wit- 
ness be  compelled  to  answer  the  question  ?  Secondly,  if 
he  could  not,  might  his  declaration  he  received  ?  To  de- 
termine the  tirst  question,  we  must  look  to  the  object  of 
the  defendant  in  calling  the  witness.  He  had  charged  the 
plaintift'  with  keeping  a  whore-house,  and  if  he  could 
prove  that  all  the  wonien  about  the  house  were  of  that  de- 
scription, he  would  either  establish  the  charge,  or  it  would 
go  in  mitigation  of  danuiges.  He  had  given  evidence  of 
the  suspicious  character  of  the  wife.  He  had  proved  that 
one  -of  her  daughters  had  had  an  illegitimate  child,^and 
that  this  girl's  character  had  not  escaped  censure.  This 
witness  was  called  to  establish  the  fact  upon  her.  And  to 
repel  the  charge  of  her  general  bad  character,  he  was 
asked  on  his  cross  examination,  if  he  had  not  been  the  cause 
of  her  seduction,  by  a  promise  of  marriage.  The  pre- 
tence for  not  answering  the  question  was,  that  if  he  an- 
swered in  the  afTirmative,  it  might  be  given  in  evidence 
against  him  in  an  action  for  a  breach  of  promise  of  mar- 
riage then  depending  against  him.  I  will  here  put  out  of 
view  the  great  contested  question,  whether  a  witness  can 
be  compelled  to  answer  a  question  which  may  subject  him 
to  a  civil  action.  I  think  I  may  venture  to  aflBrm,  with- 
out any  fear  of  contradiction,  that  he  could  not  have  been 
compellef'«  t »  answer  the  questions  which  were  put  to  him 
On  his  direct  examination.  He  could  not  be  required  to 
publish  his  own  disgrace,  by  swearing  to  a  criminal  con- 
nection with  this  young  wciman  ;  and  if  he  had  refused  to 
have  been  sworn,  1  presume  his  declarations  to  that  efibct 
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could  4iot  have  been  given  in  evidence  on  the  part  of  the 
defendant,  and  yet,  in  thai  case,  he'  would  have  had  the 
same  claim  upon  him  that  the  plaintiff  has  now.  Neither 
ii>  that  case  will  it  be  pretended,  I  presume,  that  the  plain-* 
tiff  could  have  had  the  benefit  of  the  testimony  which  he 
now  claims  ;  but  if  the  witness  chose  to  volunteer*his  ser- 
vfces  to  fix  a  disgrace  upon  her,  he  ought  to  have  been  com- 
pelled  to  disclose  all  the  circumstances  connected  with  it, 
which  went  in  any  manner  to  remove  the  reproach.  Sup- 
pose a  perseo  should  be  indicted  for  murder,  and  a  wit- 
ness should  be  called  who  could  not  give  a  correct  account 
of  the  transaction  without  implicating  himself?  If  he  should 
make  such  an  objection  to  his  examination,  the  objec* 
lion  would  be  sustained.  ( The  State  vs.  Edwards^  % 
Nott  4*  McCord,  13.^  But  if  he  should  prove  the  de- 
fendant's confession  of  his  guilt,  or  facts  which  went  to  es- 
tablish it,  he  would  be  required  to  tell  all  the  circumstan- 
ces which  would  go  to  exculpate  him,  even  tho«  gh  they 
might  implicate  himself.  He  would  not  be  perniaed  to 
give  a  partial,  statement  of  the  circumstances — he  must 
tell  the  whole  or  none,  and  such,  1  think,  should  have 
been  the  course  in  this  case. 

But  suppose  the  witness  couW  not  have  been  required 
to  answer  the  question,  does  it  follow  that  his  declarations 
are  evidence  ?  What  are  the  reasons  why  hearsay  is  not 
received  as  evidence  ?  Why  first,  because  the  person  is 
not  upon  oath.  Secondly,  because  the  party  against  whom 
it  is  to  operate  has  no  opportunity  to  cross-examine.  In 
the  case  of  the  State  vs.  Edwards^  who  was  indicted  for 
fighting  a  duel,  the  witnesses  declined  answering  the  ques- 
tions put  to  them,  because  their  answers  would  subject 
them  to  a  prosecution  ;  but  I  presume  their  previous  de- 
clarations could  not  have  been  substituted  for  the  reasons 
already  given,  and  the  rules  of  evidence  are  the  same  in 
civil  as  in  criminal  cases.  The  rule  of  law  that  when 
the  best  evidence  cannot  be  had,  the  next  best  may  be  re- 
ocivedj  must  not  be  carried  too  far.  Secondary  evidence 
may  be  received,  but   not  that  which  is  incompetent. — 
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I'hus  for  insijince^  if  an  original  deed  is  lost,  a  c6pjr  ihay 
be  given  in  evidence.  If  a  copy  cannot  be  had,  extracts 
from  it  may  be  received,  and  if  extracts  cannot  be  obtain- 
tdy  you  may  give  parol  evidence  of  its  contents;  but  that 
is  as  far  as  the  rule  ean  be  extended.  Hearsay,  or  the  de-' 
elarations  of  a  person  of  its  contents  cansot  be  admitted  | 
and  if  a  person  cannot  establish  his  case  by  competent  tes- 
timony, he  must  fail.  The  declarations  of  a  deceased 
person,  even  in  extremis,  (except  in  particular  cases)  are 
not  evMence,  (Caison  vs.  •^usiiUy  7  Jbhns0i  Rep.  95. 
Gamorsvs.  Barnard,  1  •^nsiruthery  299,  J  The  circum- 
stance of  his  not  being  able  to  prove  it  any  other  way  will 
not  authorize  the  introduction  of  incompetent  testimony^ 
It  is  however  contended,  in  argument,  that  his  declara^ 
tions  might  he  given  in  evidence,  in  order  to  show  that  ha 
had  contradicted  himself,  and  thereby  discredit  him  ;  but 
that  would  only  be  permitting  one  error  for  the  purpose 
of  supporting  another.  To  permit  an  immaterial  question 
to  be  asked,  in  order  to  draw  from  a  witness  an  answer 
for  the  purpose  of  calling  a  witness  to  contradict  it,  is  as 
much  a  violation  of  the  rules  of  law  as  the  admission  of 
hearsay  evidence  itself.  I  am  a.wai*e  that  there  have  been 
conflicting  opinions  on  this  subject,  but  I  suppose  we  may 
still  indulge  the  hope,  that  the  law,  like  other  sciences,  is 
Still  advancing  towards  perfection,  and  this  point  seems 
now  to  be  pretty  well  settled  by  modern  adjudications. — 
In  Phillips  On  Evidence,  210,  it  is  laid  down,  ^^  that  a 
witness  cannot  be  cross-examined  to  any  fact,  which,  if 
Admitted,  would  be  collateral  and  wholly  irrelevant  to  the 
matter  in  issue,  for  the  purpose  of  contradicting  him  by 
other  evidence  in  case  he  should  deny  the  fact,  and  in  that 
manner  to  discredit  his  testimony.  In  the  case  of  Spenceley 
vs.  De  Willott,  (1  East,  108,;  Lord  Elknbormgh  said 
he  had  ruled  the  point  again  and  again  until  he  was  tired 
of  hearing  it  agitated,  and  he  wished  it  might  be  carried 
up,  that  it  might  be  fully  put  to  rest.  It  was  carried  upi 
and  the  court  were  all  decidedly  of  opinion  that  it  was  not 
competent  for  counsel,  on  cross-examination,  to  question 
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fli  witness  concerning  a  fact  wholly  irrelevant,  to  the  matter 
in  issue,  if  answered  aflSrmatively,  for  the  purpose  of  dis- 
crediting him  if  he  should  answer  in  the  negative,  by 
calling  another  witness  to  disprove  what  he  said.  The 
same  point  was  ruled  in  the  case  of  Harris  vs.  Tippit, 
(^  Campbell^  637.  J  If  he  had  said  upon  his  oath  that  he 
had  never  made  any  such  promise,  I  admit  he  might  have 
been  asked  if  he  had  never  said  so,  and  upon  his  denying 
it,  a  witness  might  have  been  called  to  show  that  he  had 
contradicted  himself;  because  then  the  question  would 
have  been  relevant  to  the  issue  ;  but  whether  he  had  said 
no  or  not,  was  irrelevant,  because  it  was  not  evidence. 

But  suppose  these  authorities  are  not  to  be  recognized 
as  law,  still  I  contend  the  testimony  was  inadmissible. 
Admit  that  a  witness  may  beasked  an  immaterial  question, 
merely  with  a  view  to  call  another  to  contradict  and  discred- 
it him ;  yet  the  question  must  be  such  as  not  to  affect  the 
rights,  interests  or  characters  of  others.  Suppose  the  question 
had  been  put  to  the  witness,  whether  he  had  not  said  he  had 
had  a  criminal  connexion  with  one  of  the  most  respectable 
women  in  the  district,  and  he  had  answered  in  the  nega- 
tive, would  the  court  have  suffered  a  witness  to  be  called 
to  prove  that  he  had  said  so  ?  Would  it  be  permitted  that 
the  character  of  a  respectable  woman  should  be  slandered 
and  traduced  for  the  purpose  of  shewing  that  a  witness  had 
sworn  falsely.  And  is  it  not  equally  objectionable  that 
the  declaration  of  a  witness,  which  is  not,  of  itselF,  com-t 
petent  testimony,  but  which  may  nevertheless  have  an 
important  influence  on  the  case  in  litigation,  should  be  r^* 
ceived  ?  It  is  said,  we  do  not  know  that  it  had  any  influ- 
ence on  the  jury.  I  can  only  say,  it  was  introduced  avow- 
edly for  that  purpose  ;  it  was  used  in  the  argument  for 
that  purpose :  And  for  that  purpose,  it  was  submitted  to 
the  jury  under  the  whole  weight  and  influence  of  the  courts 
and  whenever  improper  evidence  has  been  permitted  to 
go  to  the  jury,  it  furnishes  good  ground  for  a  new  trial, 
unless  we  can  see  that  it  could  not  have  had  any  influence 
op  iht  minds  of  the  jury. 
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In  every  point  of  view,  therefore,  in  which  I  hav^  beeo 
able  to  consider  the  question,  I  think  the  declarations  of 
this  witness  ought  not  to  have  been  admitted  ;  it  went  in 
my  mind)  to  violate  one  of  the  safest  and  best  rules  of  evi<> 
dence,  and  therefore  furnishes  a  good  ground  for  a  new 
trial. 

The  next  question  relates  to  the  amount  of  damages* 
The  reluctance  which  this  court  has  always  expressed  to 
interfere  with  the  verdicts  of  juries  would  have  induced 
me  to  pause  a  long  time  before  I  should  have  consented  tQ 
grant  a  new  trial  on  this  ground  alone.  I  am  glad,  there^ 
fore,  that  another  has  presented  itself  which  enables  m^ 
to  do  justice  to  my  own  feelings  in  granting  a  new  trial, 
where  I  tl.ink  the  damages  quite  unautliorized  by  the  cir^ 
cumstances  oi  the  case.  Without  resting  my  opinion  sin- 
gly on  that  ground,  it  appeared,  in  evidence,  that  the  de- 
fendant's son  was  visiting  the  plaintiff's  house,  and  was 
very  attentive  to  his  step  daughter.  It  also  further  ap- 
peared that  the  plaintiff  permitted  hi3  visits  against  the 
ponsent  of  the  defendant.  That  the  plaintiff  had  express* 
ed  a  wish  that  she  should  marry  bin),  but  that  the  defend- 
ant was  opposed  to  the  connection.  There  was  also  the 
testimony  of  several  witnesses,  that  this  young  woman's 
mother  was  of  a  auspicious  character  in  regard  to  her  vir- 
tue ;  that  her  elder  sister  had  had  au  illegitimate  child, 
(ind  that  her  own  character-  had  not  entirely '  escaped  cen- 
sure. Under  those  circumstances,  the  def^^ndant  had  on 
Qne  occasion,  and  one  only,  lyhen  under  a  strong  excite- 
inent,  smarting  under  the  anguish  of  a  fathers  feelings  for 
a  son,  who  he  thought  was  travelling  the  road  to  ruin,  and 
under  the  encouragement  of  the  plaintiff  hiinself,  said  to 
him  he  had  stolen  his  son  from  him,  apd  that  he  kept  a 
ysrhore  house*  This  statement  of  facts  is  controverted,  be- 
cause it  is  contended  that  the  defendant's  witnesses  were 
not  entitled  to  credit ;  but  I  do  not  know  why  they  were 
not.  Their  characters  were  not  impeached.  There  was 
at  least  evidence  enough  to  induce  the  defendant  to  wish 
His  90n  to  discontinue  his  visits.     It  is  also  said  that  tbo 
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ypang  womaHj  to  whom  the  defendant's  son  was  paying' 
attention,  was  of  good  character  until  it  was  destroyed  by 
his  seductive  promises.  But  that  was  one  of  the  conse- 
quences which  perhaps  the  defendant  anticipated,  and  for 
the  fear  of  which,  he  wished  his  son  to  discontinue  his  vis- 
its. The  character  of  the  mother  was  suspected.  One 
daughter  had  already  fallen,  and  the  virtue  of  the  other, 
as  he  rightly  suspected,  was  not  composed  of  the  most 
impregnable  materials ;  for  she  afterwards  became  the 
victim  of  the  same  vice.  If  his  son  went  there  with  hon- 
orable views,  it  was  to  form  a  connection  which  he  disap- 
proved. If  he  was  actuated  by  improper  motives,  it  was" 
calculated  to  lead  to  disgrace  and  trouble  which  he  wish- 
ed him  to  avoid.  Much  has  been  said  in  the  course  of 
this  argument,  of  this  young  man's  character  ;  but  I  do  not 
think  it  at  all  material  to  the  issue  in  this  case.  If  he  had 
a  good  character,  his  father  wished  to  preserve  it ;  if  not, 
he  was  equally  the  object  of  parental  care  and  solicitude, 
imd  he  wished  to  reclaim  hin^.  I  do  not  mean  to  say  that 
the  defendant  is  to  be  justified.  Of  that,  the  jury  were  the 
proper  judges  ;  but  surely  sdme  allowance  is  to  be  made 
for  the  feelings  of  a  parent.  If  there  is  any  case  in  which 
we  ought  to  look  with  indulgence,  on  the  weakness  of  hu- 
man nature,  it  is  in  the  partiality  of  a  parent  for  a  child, 
and  on  no  occasion  could  we  expect  it  to  manifest  itself 
more  strongly,  than  when  he  was  about  to  enter  into  an 
engagement  which  would  fix  his  destiny  for  life.  I  think, 
if  under  such  circumstances,  he  has  in  a  transport  of  pas- 
sion been  betrayed  into  a  hasty  expression,  it  is  not  such  a 
prime  but  it  might  be  atoned  for  by  a  sum  much  less  than 
five  thousand  dollars.  If  he  had  gone  about  cooly  and  de- 
liberately, day  after  day,  and  week  after  we^k,  circulating 
such  a  report  through  the  country,  his  case  would  have 
been  of  a  different  complexion,  but  he  has  spoken  the 
words  but  once,  and  then  he  addressed  himself  to  the 
plaintiff.  I  think  there  is  reason  to  believe  that  the 
ponduct  of  the  son  has  been  identified  with  that  of  the  fa- 
ther, and  that  by  confounding  two  cases,  distinct  in  (b^ir  par 
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ture,  the  jury  have  been  induced  to  give  a  verdict,  which, 
perhaps  their  more  deliberate  judgment  would  not  ap- 
prove. It  appears  to  me,  therefore,  a  very  proper  case  to 
go  back  to  another  jury. 

Ti\c  motion  is  granted. 

Justice  Johnson^  concurred. 

Huger^  Justice : 

I  concur  on  the  ground  of  excessive  damages,  they  ap* 
pear  to  be  enormous. 

ClarkCy  for  the  motion. 
Pearson^  contra. 


James  English  vs.  Joshua  English. 

No  witness  residing  in  the  state  can  be  examined  de  bene  ewe,  by  the 
common  law,  and  we  have  no  statute  authorizing  such  an  examina- 
tion  of  a  witness  residing  witiiin  forty  miles^  merely  because  he  is 
a  President  of  a  Bank. 

Tried  in  Kershaw  district,  November  Term,  1822. 

AT  the  last  sitting  of  the  court,  holden  for  the  district 
of  Kershaw,  Mr.  Justice  Gantt,  upon  a  motion  to  take 
the  examintion  of  William  E.  Haynty  by  commission 
£/e  6ene  ft?«e  on  the  part  of  the  plaintiff,  granted  an  order 
to  that  effect ;  Mr.  Hayne  being  President  of  the  Branch 
of  the  Bank  of  the  State  of  South  Carolina,  at  Columbia. 

The  defendant  appealed  on  the  ground  that  there 
was  no  law  to  warrant  such  an  order. 

Mr.  Justice  Richardson  delivered  the  opinion  of  the 
court: 

No  witness  residing  in  the  state  could  be  examined  de 

hene  esse  by  the  common  law,  and  we  have  no  statute  au-» 
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Ihorizing  sucfh  an  examination  of  a  witness  residing  with- 
in forty  miles^  merely  because  he  is  President  of  a  Branch 
Bank. 

The  motion  is  therefore  jB^ranted. 

Justices  HugeTy  Notty  Cvlcocfc  and  Johnson,  concur- 
red. 


'y  for  the  motion. 
'y  contra. 


Benjamin  Cohen  vs.  Richard  Saddler. 

Damages  arising*  ex  contractu^  as  for  a  breach  of  warranty,  may  be  rc" 
covered  before  a  mag'strate,  if  the  amount  be  within  his  jiirihdiction. 

If  a  defendant  before  a  magistrate  wiU  not  offer  to  deny  the  debt  on 
oathy  the  oath  of  the  plaintiff  is  sufficient  to  prove  the  demand. 

TRIED  before  Mr.  Justice  Johnson j  Fall  Term,  1822. 

Richard  Saddler  had  summoned  Benjamin  Cohen  to 
appear  before  a  magistrate  to  answer  for  a  bi  each  of  con* 
tract.  He  charged  that  Cohen  had  warranted  his  watch 
to  run  for  one  year^  after  his  doing  some  repairs  to  her.-^ 
That  the  watch,  before  the  expiration  of  a  year  stopt :  that 
he  called  on  Cohen  to  repair,  who  refused  to  do  so  :  that 
he  employed  another  watch-maker,  who  repaired  the 
watch,  and  charged  him  five  dollars,  to  recover  which, 
the  above  summons  issued.  The  above  facts  the  magis- 
trate allowed  Saddler  to  swear  to,  who  was  the  only  wit- 
ness, and  he  gave  judgment  for  Saddler  to  the  amount  of 
five  dollars. 

The  defendant  moved  before  Mr.  Justice  Joh  nson  for  a 

prohibition,  which  was  refused.     He  now  moved  to  re- 
verse that  decision,  and  that  a  prohibition  might  issue  on 

(he  following  grounds  : 

1st.  Because  the  magistrate  had  no  jurisdiction. 
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2d.  Because  the  court  refused  the  motion,  when  th€ 
sum  for  which  the  judgment  was  given  was  under  dix  dol^ 
lars;  and  which  sounding  in  damages,  was  proved  before 
the  magistrate  on  the  oath  of  the  party. 

3d.  Because  the  court  refused  the  motion,  although  the 
magistrate  gave  judgment  without  legal  proof. 

Mr.  Justice  Bicharchon  delivered  the  opinion  of  the 
court :     - 

The  first  question  is,  was  this  a  case  o(  contract y  so  as 
to  be  embraced  within  the  jurisdiction  of  a  justice  of  the 
peace,  or  was  it  one  as  is  expressed  in  the  act  of  1791,— 
{2  Faust y  53yJ  '^sounding  in  damages?"  It  is  plain 
that  the  claim  arose  from  the  breach  of  an  express  warran-^ 
ty, — that  the  watch  would  run  for  one  year.  It  was 
then  in  the  nature  of  a  debt,  because  it  arose  ex  contractu , 
and  was  therefore  plainly  within  the  jurisdiction  of  a  ma- 
gistrate,    (l  Faust,  53,  J 

The  second  question  is,  was  the  case  legally  submitted  ? 
The  objection  is,  that  the  Justice  suffered  the  plaintiff  to 
prove  his  own  claim. 

But  the  act  of  1747,  fP.  L.  214,  1  Brevard,  466,; 
expressly  authorizes  the  Justice  to  swear  the  parties  liti** 
gant,  and  if  the  defendant  will  not  offer  to  deny  the  debt 
on  oath,  the  oath  of  the  plaintiff  shall  be  sufficient  to  prove 
it.  The  testimony  of  the  plaintiff  then  was  legal,  as  well 
as  the  case  within  the  juritMliction  of  the  Justice.  To  proe 
hibit  his  proceeding,  would  be  to  oust  the  Justice  in  a  case 
which  is  plainly  within  his  cognizance.  fSee  McDonald 
^  Bomer  vs.  Elfe,  1  Nott  fy  McCord,  501 ,  and  State 
vs.  Wakely,  2  Nott  4-  McCord,  410.  J 

The  motion  is  therefore  dismissed. 

Justices  Huger,  Nott,  Colcock,  Oantt  and  Johnsons 
concurred. 

Williams,  for  the  motion. 
Mills,  contra. 
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The  State  vs.  David  Younoblood. 

*tke  statute  of  Umitstions  ban  an  indictment  for  ho^  stealing,  if  not  com- 
menced within  six  months  after  the  offence. 

THIS  was  an  indictment  for  hog  stealing,  to  which  th6 
statute  of  limitations  was  pleaded  in  bar.  The  presiding 
judge  did  not  think  that  the  statute  operated  as  a  bar  to  thfe 
prosecution,  and  the  defendant  was  convicted.  This  was 
therefore  an  application  for  a  new  trial,  on  the  ground  that 
the  statute  operated  as  a  bar  in  this  case,  six  months  hav- 
ing elapsed  before  any  prosecution  was  commenced. 

Mr-  Justice  Gantt  delivered  the  opinion  of  the  court : 

By  the  act  of  1812,  all  penalties  and  forfeitures  are  to 
be  prosecuted  for  within  six  months,  and  not  after. 

I  am  therefore  of  opinion  that  the  statute  should  have 
shielded  the  defendant  from  a  prosecution  after  that  period 
had  elapsed.     A  new  trial  is  therefore  granted. 

Justices  Colcock  and  Notty  concurred. 

Richardson^  Justice : 

I  concur  in  this  opinion  upon  the  grounds  only,  of  the 
long  practice,  and  because  I  am  satisfied  that  the  same  dc^ 
eision  was  formerly  made. 

Jeter,  solicitor,  for  the  motion^ 
Ohiscack,  contra. 


William  Snelgrovs  v$.  Micajah  Martiit  and  A.  H. 

Patrick. 

The  declarationa  of  the  payee,  indorsing  a  note,  made  after  the  note 
"was  drawn,  but  prior  to  his  indorsement,  that  the  note  had  been  gott- 
en for  an  lUegal  consideration  (gaming^)  are  competent  testimony  to 
hwralidate  the  note  in  the  hands  of  an  indorsee,    fa,  J 

31 
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THIS  was  an.action  on  two  notes  drawn  by  the  defend- 
ants, payable  to  G.  D.  Lester,  and  ^indorsed  to  the  plains 
tiff  for  a  valuable  consideration. 

The  defence  was  that  the  notes  were  given  for  a  gaining 
consideration.  To  support  this  defence,  evidence  of  the 
subsequent  declarations,  of  Lester  was  offered  by  the  de- 
fendants, and  objected  to  by  the  plaintiff ;  but  the  presid- 
ing judge  overruled  the  objection,  and  the  evidence  went 
to  the  jury, 

The  defendants  also  gave  in  evidence  some  loose  decla- 
rations of  the  plaintiff  in  support  of  the  same  defence. 

The  jury  found  a  verdict  for  the  defendants. 

The  plaintiff  moved  the  Constitutional  Court  for  a  new 
trial,  upon  the  following  grounds,  to-wit : 

1st.  Because  evidence  of  the  declaration  of  Lester 
should  not  have  been  received. 

2d.  Because  the  finding  of  the  jury  that  these  notes 
were  given  for  a  gaming  consideration,  was  not  warranted 
by  the  evidence. 

Mr.  Justice  JRichardson  delivered  the  opinion  of  the 
court: 

The  question  submitted  is,  whether  the  declarations  of 
the  payee  indorsing  a  note,  made  after  the  note  had  been 
drawn,  but  prior  to  his  indorsement,  that  the  note  had 
been  given  for  an  illegal  consideration  y  is  competent 
testimony  to  invalidate  the  note  in  the  haiids  of  an  indor- 
see ? 

It  must  be  borne  in  mind,  that  by  an  Act  of  the  Legis- 
lature, a  note  given  for  a  gaming  consideration  is  void  in 
the  hands  of  an  indorsee,  so  that  the  question  before  us  is 
governed  by  tlie  general  rules  of  evidence,  and  not  by  any 
peculiar  doctrine  of  the  mercantile  law,  or  of  bills,  notes, 
&c.  By  Hie  act,  gaming  takes  a  note  out  of  the  usual 
doctrine,  and  places  the  indorsee  quoad  hoc,  in  the  situ- 
ation of  an  assignee  of  an  unnegotiable  debt. 

Now  at  common  law,  the  acts,  declarations  and  confes- 
sions of  a  party  to  a  suit  have  been  always  received  as  the 
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liighest  evidence  against  such  party,  and  in  like  manner 
the  declarations,  acts,  &c.  relating  to  the  matter  in  dis* 
pute,  made  by  a  person  while  he  was  interested,  is  good 
evidence  against  a  party  clsuming  subsequently  under  such 
person.  Were  this  not  the  rule,  a  debtor  could  not  be 
safe  in  taking  the  receipt  of  his  creditor.  For  instance, 
the  obligee  of  a  bond  might  give  loose  receipts,  or  ac- 
knowledge the  bond  paid  in  full ;  but  if  he  afterwards  as- 
signed the  bond,  the  assignee  would  hold  the  bond  inde- 
pendent of  such  acknowledgment  of  receipts.  In  a  word^ 
there  could  be  no  reliance  placed  in  a  settlement  with  a 
debtor  or  arrangement  with  the  owner  of  an  estate,  as  he 
would  have  merely  to  assign  the  one  or  convey  the  other^ 
in  order  to  get  rid  of  his  own  acts. 

I  take  the  general  rule  of  the  common  law  to  be,  that 
wherever  the  act  or  declaration  of  a  party  then  ^terested^ 
would  be  evidence  against  himself,  such  will  be  evidence 
against  his  subsequent  assignee,  or  party  claiming  under 
him. 

In  the  case  before  us,  the  payee  and  owner  declared  the 
note  to  have  been  given  for  a  consideration,  which,  if  th^ 
true  consideration,  destroyed  it,  not  only  in  his  own  hands 
faut  in  the  hands  of  an  indorsee. 

As  then  the  indorsee  claimed  under  the  payee,  such  de* 
claration  is  neces3arily  evidence  against  such  indorsee, 
whose  title  and  claim  depend  upon  the  former. 

The  motion  is  therefore  refused. 

Justices  Oantt  and  Johnson,  concurred. 

Colcock,  Justice :  I  dissent  from  this  opinion  : 

1st.  Because  the  payee  was  a  good  witness  for  the  de- 
fendant, and  ought  to  have  been  sworn,  and  if  sworn,  his 
•testimony  on  oath  would  have  been  better  evidence  than 
his  declarations,  when  not  on  oath. 

2d.  Because  the  declaration  of  the  payee  having  been 
made  subsequent  to  the  execution  of  the  note,  they  are 
not  a  part  of  the  res  gesta. 

?d,  because  the  deplaratious  of  a  person,  no^  a  p^rty  to 
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the  suit,  as  to  the  fact  at  issue,  ought  not  to  have  been  ore- 
ceived. 

Levy  fy  McWtlJiey  for  the  motion. 
J.  C.  Carter  J  contra. 

Cat  J  Videf»ArUei2l4,  Martin  vs.  lAghtner. 


RiGHTMAN  BAOLsr  ads.  Stephen  Clemeztt. 

Where  a  witness  had  been  subpoenaed  by  the  defendant,  and  the  caao^ 
was  decided  in  liis  favor,  and  execution  issued  out  and  satisfied,  the 
witness  having  neglected  to  have  his  attendance  taxed,  sued  the 
plaintiff  before  a  justice  of  the  peace,  Held  that  the  witness  could  not 
recover,  there  being  no  privity  of  contract. 

Tried  before  Judge  Colcock,  Fairfield,  November  Term^ 

1822. 

SUIT  was  brought  before  a  justice  by  S.  Clemeni, 
against  B.  Bagley^  on  two  subpoena  tickets,  served  upon 
S.  Clement  by  Robert  KnoXy  in  the  case  of  said  R,  Bag- 
ley  vs.  R,  Knox,  and  on  which  S,  Clement  proved 
twelve  days  attendance.  The  justice  gave  a  decree  for  S» 
Clement  J  and  /?.  Bagley  appealed  to  the  Court  of  Com- 
mon Pleas. 

The  suit  between  R,  Bagley  fy  /?.  Knoxy  in  which  S. 
Clement  attended  as  a  witness,  had  been  decided  against 
Bagley y  execution  issued  and  returned  satisfied. 

The  presiding  Judge  affirmed  the  decree  of  the  justice. 

The  defendant  moved  the  Constitutional  Court  for  % 
new  trial,  on  the  following  grounds  : 

1st.  Becjause  Clement  had  lost  his  right  of  recovering 
his  demand  against  Bagley  y  by  neglecting  to  have  his  sub- 
poenas taxed,  and   inserted  by  the  clerk  in  the  execution, 

2nd.  Because  there  was  no  privity  of  contract  between 
Clpm^nt  and  Barley. 
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Mr.  Justice  Sichardson  delivered  the  opinion  of  the 
court  z 

Where  a  party  to  a  suit  at  law  has  subpoenaed  a  witness, 
which  witness,  in  pursuance  of  the  subpoena,  attends  the 
trial,  there  is  no  doubt  that  the  witness  has  a  right  of  ac- 
tion against  such  party  for  his  legal  costs.     This  right  ari* 
ses  from  an  implied  contract,  to  pay  for  the  time  lost  by 
the  witness,  while  in  the  sen'ice  of  the  party  suppoenaing 
him  ;  but  there  can  be  no^uch  contract  implied  between 
aach  witness  and  any  other  party  to  the  s&me  suit  at  law* 
It  is  true  that  when  either  party  obtains  a  verdict,  a  decree 
at  law,  &c.  he  may  hiai  ve  the  legal  costs  paid  or  to  be  paid  h|s 
own  witnesses,  taxed,  and  may  recover  such   costs  from 
the  party  against  whom  the  verdict  or  decree  has  been  ob- 
tained, by  virtue  of  an  act  of  the  legislature.     But  this  can 
foe  done  in  the  court  only  where  the  decree  or  verdict  has 
been  obtained.     It  is  allowed   to  the   successful  party, 
under  the  supposition  that  he  has  been  put  to  the  same  ex- 
pense by  reason  of  the  suit.     In  a  word,  tlie  party  sub- 
poenaing is  liable  to  his  own  witness,  and  in  case  of  success 
may  recover  against  the  opposite  party  ;  but   it  does  not 
follow  that  the  witness  can  do  the  same.     It  would,  too, 
be  altogether  needless,  if  not  very  dangerous,  to  suffer  a 
magistrate  to  tax  the  costs  arising  out  of  a  suit,  not  carried 
on  before  himself.     Such  costs  are  always  taxed   by   the 
proper  officer  of  the  court,  and  mistakes   would   arise,  if 
any  other  tribunal  should  intermeddle.     In  cases  like  the 
one  before  us,  it  would  be  suffering  the  magistrate  in  effect, 
to  review  the  taxation  of  costs,  and  to  increase  or  diminish 
those  allowed  by  the  Circuit  Court.     The  attorney,  clerk, 
sheriff,  or  witness  having  costs  disallowed  by  the  highest 
•court,  might  appeal  to  the  equity  and  justice  of  the  court 
for  the  trial  of  small  and  mean  cases. 

The  motion  is  therefore  granted. 

Justices  Natty  Colcock,  Gantt  and  Johnaorij  concurred. 

Pearesoriy  for  the  motion. 
-T? — r— ,  contra* 
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James  Cammer  ads,  B.  &  D.  Habrisok. 

A  note  payable  on  demand,  is  not  entitled  to  days  of  gmce ;  but  an  action 
may  be  immediately  brought  without  any  other  demand  being  made. 

Tried  before  Mr.  Justice  Johnson^  Riehland  district. 

THIS  was  an  action  of  assumpsit  on  note,  in  the  follow* 
ing  words  :  ^^  On  demand,  I  promise  to  pay  B.  (f  Z). 
Harrison  theeum  of  eighty  five  dollars^  50-100  ctfi.  for 
value  received y  this  9th  March ,  1822. 

James  Cammeb.'' 

The  writ  was  issued  on  the  same  day  the  note  was  giv- 
en* 

No  demand  was  made  before  the  action  was  brought. 

The  defendant  moved  for  a  non-suit,  upon  the  following 
grounds  : 

1st.  Because  no  demand  was  made  before  the  actioa 
was  brought. 

2nd.  Because  the  action  was  brought  before  the  expira- 
tion of  the  days  of  grace. 

3rd.  Because  the  action  was  brought  on  the  same  day 
the  note  was  given. 

The  motion  for  a  non-suit  was  refused  by  the  presiding 
Judge,  and  the  jur}'  found  a  verdict  for  the  plaintiffs. 

The  defendant  now  renewed  the  motion  for  a  non-suit, 
upon  the  above  grounds. 

Mr.  Justice  Richardson  delivered  the  opinion  of  the 
court : 

The  cause  of  this  appeal  was  probably  the  misapprehen- 
sion that  a  note,  though  payable  on  demand,  was  still  en- 
titled to  the  three  days  of  grace  ;  but  Chitttfy  279,  says, 
'^  when  a  check  or  bill,  &c.  is  expressed  to  be  payable  on 
demand,  or  when  no  time  of  payment  is  expressed^  it  is 
payable  instantly  on  pfesentment  without  any  allowance 
of  days  of  grace.** 

And  the  same  exception  to  the  general  rule,  which  al« 
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lows  to  notes  three  days  of  grace,  has  been  recognized  ia 
the  cases  of  Herrick  vs.  Bennett,  and  Thompson  v.  Kit- 
chauy  (S  Johnson's  Rep.  189.  J  A  note,  then,  which 
expresses  no  time  of  payment,  is  payable  instantly  ;  so 
much  so,  that  this  court,  in  the  case  of  fVbodward  vs. 
Dun^er,  decided  that  the  statute  of  limitations  began  to 
run  from  the  date  of  such  a  note.  The  debt  was  there- 
fore due,  and  the  plaintiff  could,  of  course,  commence  his 
action  immediately. 

It  is  i*urther  contended  that  the  plaintiff  M^as  bound  t« 
make  a  demand  before  commencing  suit  ;  but  no  demand 
is  requisite  to  charge  a  debtor,  though  it  may  be   necessa- 
ry, in  order  to  render  collateral  securities  liable,  as  indor- 
see's, &c.  and  if  it  were  requisite   to  make  a  demand   be- 
fore suit  brought,  the  debtor  might  put  himself  out  of  the 
way  and  unjustly   postpone  the  claim   of  his   creditor,  if 
not  finally  bar  the  recovery  by  laps«  of  time.     The  con* 
tract  on  the  part  of  the  debtor  is  simply  the  acknowledg- 
ment of  a  debt  due,  with  a  promise  to  pay  it  when  required^ 
and  the  requisition  to  pay  may  be  made  as  well  by  writ  as 
any  other  way.    It  is  precisely  like  the  case  of  a  man  hav- 
ing a  deposite  of  money  for  another,  the  depositor  may  de- 
mand it,  or  sue  at  law  at  any  time  ;  and  on  the  other  hand, 
the  depositee  may  pay  it  at  any  time.     The  requisition  to 
pay,  and  the  failure  to  comply,  affects  in  no  way  the  con- 
tract, except  that  the  debtor  being  no   longer  a   depo.sitee 
by  the  consent  of  the  depositor,  shews,  by  his  neglect  to 
pay,  a  wilful  detension  of  the  money  of  his  creditor,  which 
cannot  add  to  the  validity  of  the  debt,  nor  give  a  remedy 
for  the  recovery,  though  it  may  superadd  a  fair  claim  to 
interest  from  the  time  of  th6  detention. 

The  motion  is  therefore  refused. 

Justices  Notty  Colcock  and  Johnson f  concurred. 

Oregg^  for  the  motion. 
Ooodwyn  and  Holmes,  contra. 
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Michael  P.  Walsh  ads.  The  State. 

If  it  be  not  necessary  to  set  out  the  words  in  a  libel  Hteratim,  yet  fetleastt 
it  must  be  set  out  in  intelligible  language,  shewing  tlie  vtnse  and 
meaning  of  the  words.  And  where  the  words  laid  were  **  worse  thai 
the  lowest  vagabonds,  &c.**  and  the  words  proved  were  *»  woRle 
than  the  lowest  vagabonds,"  the  court  granted  a  new  trial. 

IN  this  case  the  indictment  imported  to  set  forth  the 
words,  according  to  the  substance,  and  not  according  to 
the  tenor  of  the  libel.  The  words  set  forth  were  as  fol- 
lows, ^'  you  are,  without  exception,  the  meanest  man  and 
the  greatest  rascal  I  ever  came  across  or  heard  of ;  you 
are  worse  that  the  lowest  vagabonds,  &c.'' 

But  the  libel  offered  in  evidence  contained  the  words  as 
follows  :  '^  You  are,  without  exception,  the  meanest  man 
and  the  greatest  rascal  that  I  ever  came  across,  or  heard 
of;  you  are  worse  than  the  lowest  vagabonds,  &c." 

The  cAurt  charged  the  jury  that  the  same  strictness  of 
proof  was  not  required,  nor  the  same  variance  fatal,  wher6 
the  indictment  set  forth  the  libel  according  to  the  sub- 
stance that  is  required,  or  would  be  fatal,  where  the  libel 
is  set  forth  according  to  the  tenor. 

The  jury  found  the  defendant  guilty. 

The  defendant  moved  the  Constitutional  Court  for  a 
new  trial,  upon  the  ground  of  misdirection  of  the  court, 
and  in  arrest  of  judgment,  upon  the  ground  that  the  in- 
dictment should  set  forth  the  libel  according  to  the  tenoF, 
and  not  according  to  the  substance. 

Mr.  Justice  Richardson  delivered  the  opinion  of  the 
court. 

The  question  made  in  this  case  is  when  a  count  sets 
forth  a  libel,  not  by  the  tenor ^  which  word  presupposes  a 
correct  copy  of  the  libel,  but  merely  by  the  substance, 
whether  such  substance,  i.  e.  the  sense  and  meaning  of  the 
libel,  must  not  be  still  set  forth  and  exhibited  in  the  very 
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Words,  i.  e.  in  correct  vcrbaJ  extracts  taken  from  the  body 
of  the  libel  itself,  or  ma}'  it  ba  done  in  any  other  synoni- 
mous  language,  which,  althoMgh  differing  in  words,  yet 
preserves  the  senfee  and  meaning  of  the  Jibel. 

I  am  much  inclined  to  the  opinion  that  whether  the  li- 
bel be  set  forth  according  to  the  tenor  or  the  substance, 
still  the  libellous  matter  must  be  laade  to  appear  from  the 
very  words  of  the  libel  ;  for  if  these  do  not  appear,  how 
could  the  defendant  take  the  judgment  of  the  court,  whe- 
ther the  words  he  had  written  or  publib^bed  couNtituiod  a 
libel  or  not ;  and  how  could  he  plead  a  former  acquittal  in 
law,  of  a  second  prosecution  ?  fS\'3  3  Itjrn,  &c.  *^nl(L 
Wrights  vs.  Clement ,  503.  Starkle  304,  234,  319.  1 
Chittt/y  Crim.  Law,  234,  1G,9,  173.      1  Doug.  193.^ 

But  as  it  is  unnecessary,  no  final  opinion  is  given  upon 
that  question. 

The  libel  must  be  set  forth,  if  not  literally,  at  least  by 
intelligible  language,  shewing  the  sense  and  mcMning  of 
the  libellous  matter.  But  what  sense  similar  to  that  ex- 
J)ressed  in  the  plain  libel,  "  worse  than  the  lowest  vaga- 
bonds, &c.''  can  be  found  in  the  words,  "  worse  that  the 
lowest  vagabonds?"  In  the  latter  sentence,  we  have 
merely  an  unmeaning  collocation  of  words  in  the  place  of 
a  very  intelligible  and  libellous  charge. 

The  libel  therefore  being  set  forth  neither  literally  in 
its  own  wordis,  nor  substantially  by  its  sense,  a  new  trial 
is  granted. 

Justices  Colcock  and  Nott^  concurred. 

Gregg,  for  the  motion. 
Jeter f  Sol.  contra. 
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Williamson  vs,  CiTMariNOs. 

WHERE  t  defencknt  states  hj  affidavit  that  he  has  a  substantial  de- 
fence, and  plainly  shows  that  there  bad  been  a  mistake  between  him- 
self and  his  attorney,  the  court  wift  suffer  such  defendant  to  enter  pleas 
and  nucke  his  defence,  notwithstanding  no  app»-arance  had  been  enter- 
ed the  first  term,  after  the  senice  of  the  writ.  Such  indulgence  will 
be  allowed  whenever  by  misfortune  or  mistake  his  appearance  has  not 
been  entered  at  tlie  usual  time.  C See  Parr  vs.  Evaju,  1  McCord,  283.  J 


JoS£FH   MiCKLE    VS,    AlLEX   BaKER. 

No  special  order  for  bail  need  be  endorsed  upon  a  writ,  where  the  plairf-' 
tiff  swears  to  a  particular  sum  due  upon  the  rescission  of  a  contract. 

Tried  before  Mr.  Justice  Gantt,  at  Kershaw,  November 

Term,  1822. 

A  SUMMONS  was  issued  by  the  plaintiff  against  the 
defendant,  charging  that  tlie  defendant  was  indebted  to 
the  plaintiff  $  57,  and  interest,  for  money  had  and  re- 
ceived. 

To  this  process  was  attached,  an  affidavit,  signed  and 
sworn  to  according  to  law,  in  the  following  words : — 
"  Personally  appeared  before  me  Joseph  MicklCj  who,  on 
oath,  saith  he  drew  an  order  on  Capt.  D,  Orafton^  in  fa- 
vor of  Mien  Bakery  for  fifty-seven  dollars^  whieh  order 
has  been  accepted  and  paid,  as  Baker  says,  by  said  Graf-^ 
tony  and  that  the  consideration  for  which  the  order  was 
drawn/  was  a  horse,  valued  at  fifty-seven  dollars,  which 
proving  to  be  unsound,  was  returned  to  the  seller  Bakery 
and  again  received  by  him  ;  and  that  the  said  Baker  is 
justly  indebted  to  said  Joseph  for  money  had  and  re- 
eeivedy  fifty^even  dolUxrSy  and  that  he  is  a  transient 
person.*^ 
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No  order  for  bail  was  endorsed  on  the  process,  but  the 
sheriff  arrested  the  defendant,  and  took  bail. 

On  motion,  the  presiding  judge  ordered  the  bail  to  be 
discharged,  on  the  ground  that  there  was  not  an  order  for 
bail  by  a  Judge  or  Justice  of  Quorum,  endorsed  on  the  pro- 
cess. 

The  plaintiff  moved  to  rescind  the  said  order  to  dis- 
charge the  bail,  on  the  ground  that  no  spiecial  order  for 
bail  was  necessary  to  authorize  the  sheriff  to  arrest,  and 
that  the  arrest  was  legal,  and  the  bail  bound^  and  therefore 
the  bail  was  improperly  discharged. 

Mr.  Justice  Richardson  delivered  the  opinion  of  the 
court : 

In  order  to  hold  a  defendant  to  bail,  without  a  special 
order,  under  the  act  of  1769,  (P.  L.  273,)  it  is  requisite 
that  the  affidavit  should  state  a.  specific  sum  due,  for  or 
upon  what  due,  and  that  it  had  arisen  from  a  contract  ex- 
press or  implied,  as  Uie  claim  must  be  in  the  nature  of  a 
debt. 

The  affidavit  in  question  states  $  57  due,  being  the 
price  of  the  horse,  returned  and  accepted  by  the  defend- 
ant ;  wliich  acceptance  raised  an  implied  contract  to  re- 
turn the  price. 

Supposing  then  the  facts  true  as  sworn  to,  the  former 
contract  for  the  sale  of  the  horse  had  been  rescinded,  and 
the  price  remained  in  the  hands  of  the  defendant,  as  hol- 
der of  money  to  the  use  of  the  plaintiff.  It  became  a  debt» 
The  affidavit  was  therefore  sufficient  without  a  special  or- 
d9r,  and  the  motion  is  therefore  granted. 

Justices  Hugery  Nott  and  Johnson^  concurred. 

Levy  Sc  Mc  Willie,  for  the  motion. 
/.  C.  Carter,  contra. 
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David  Ramsat  otuI  others^  Trustees,  &c.  vs.  Robert 

Marsh. 

Col.  Lawem^  ^y  Kis  will,  devised  to  Dr.  Ramsay  and  wife  all  his  land» 
at  LoDfj  Caiic.  ^*c. — ♦*  To  hold  the  same  to  them  and  their  hein,  in 
trust  to,  and  for,  the  use  and  behoof  of  his  grand  daughter /"ranccf 
E,  lMur..ns^  dviriig-  her  l.fi:,  aiu)  in  case  she  should  have  a  child,  or 
children,  or  ,rnind  cUiiJ,  oi  j^rand  oiiiKln  n  living  at  her  death,  tlien  he 
devised  the  sume  to  sucli  ciuid,  &.c.  to  their  iu.irs  forever  ;**  the  court 
//e/r/that  tlic  Icg-ul  estate  vested  by  the  Statute  of  Uses  m  the  cetttd 
que  use, 

TRESPASS  to  try  title— tried  at  Abbeville. 

This  action  was  brought  by  the  plaint  ill's  r.s  trustees  for 
Frances  Eleanor  Hendcrscm^  (late  Lav.rcus^)  a  feme 
eovcrt  and  devisee,  under  tlie  last  will  and  testament  of 
Col.  Henry  Lav r ens, 

Mr.  Justice  Gantt  directed  a  non-suit,  on  the  ground 
that  the  legal  estate  was  in  the  ceatui  que  use,  and  not  in 
the  trustees  ;  and  that  the  action  ought  to  have  been  bro't 
in  the  name  of  the  legal  owner.  The  present  was  there- 
,  fore  a  motion  to  set  aside  the  non-suit,  on  the  ground  tliat 
the  law  of  the  case  was  mistaken -by  the  presiding  judge. 

Mr.  Justice  Gantt  delivered  the  opinion  of  the  court : 
The  clause  in  the  will  of  Henry  Laurens^  under  which 
the  devisee  claims,  is  in  the  following  words  : 

"  I  give  and  devise  to  my  daughter,  Mrs.  Ramsay y 
and  to  Dr.  Ramsay ,  all  my  lands  at  Long  Cane,  in  the 
district  of  Ninety-Six,  containing  in  the  whole  about  six 
thousand  acres,  together  with  all  my  lots  in  the  village  of 
Hamstead,  and  all  n^y  marsh  in  the  front  thereof,  (which 
lands  I  have  estimated  at  one  thousand  seven  hundred  a^nd 
fifty  pounds,  although  in  my  conscience,  I  believe  them 
to  be  worth  more  than  double  that  sum,)  to  hold  the  same 
to  them  and  their  heirs  in  trust,  and  to  and  for  the  use  and 
^^hoof  of  my  grand  daughter,  Frances  Ekanor  Laurens^ 
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during  her  life,  and  in  ease  she  should  leave  a  child,  or 
children,  or  ojrand  child,  or  grand  children,  living  at  her 
death,  then  I  devise  the  saitieto  such  child,  or  grand  child, 
if  only  one,  in  fee  simple,  but  if  more  than  one,  then  I  de« 
vise  the  same  to  them,  share  and  share  alike,  (the  ecrand 
children  representing  the  parent,)  and  to  their  heirs  for- 
ever. But  in  case  she  should  die  without  leaving  a  child, 
or  children,  or  grand  child,  then  I  devise  the  said  lands 
to  my  son  Henry  and  his  heirs  for  ever. 

Another  clause  in  the  will  of  the  testator,  is  in  these 
words  : 

"  I  constitute  and  appoint  Dr.  Bamsay^  and  the  wife 
of  Dr.  Ramsay y  my  dear  daughter  Martha  Laurens 
Ramsay  J  guardians  and  trustees  of  my  grand  daughter, 
i|ptil  <?hft  shall  be  of  age  to  receive  her  estate. ^^ 

The  will  bears  date  on  theXirst  day  of  November,  1792, 
and  was  proved  on  the  7th  January,  17^. 

The  question  presented  for  the  consideration  of  the 
court  is,  whether  Frafices  Eleanor  LaurenSy  the  devi- 
see, took  the  legal  estate  in  the  lands  devised,  or  whether 
the  same,  by  the  will  vested  in  the  trustees.  The  solu- 
tion of  this  question  will  depend  upon  the  constnu'lion 
which  must  be  put  upon  the  Statute  of  Uses,  (21  Henry 
Sthy  C  10,y  and  made  of  force  in  this  state. 

It  would  be  altogether  unavailing  to  enter  into  a  discus- 
sion of  the  origin  of  uses,  the  inroad  which  was  made  by 
^  their  introduction  into  the  simplicity  of  the  common  law, 
and  the  ill  effects  which  were  produced  by  dividing  the 
possessions  from  the  use.  The  Statute  of  Henry  the  8th, 
after  reciting  the  various  inconveniences  occasioned  by 
the  introduction  of  uses,  enacts,  "  that  when  any  person 
shall  be  seized  of  lands,  &c.  to  the  use,  confidence,  or 
trust  of  any  other  person  or  body  politic,  the  person,  &c. 
entitled  to  the  use  in  fee  simple,  fee  tail,  for  life  or  years, 
or  otherwise,  shall,  from  thenceforth,  stand  and  be  seized 
or  possessed  of  the  land,  &c.  of  and  in  the  like  estates  as 
they  have  in  the  use,  trust,  or  confidence,  and  that  the  es- 
tate of  the  person  so  seized  to  uses,  shall  be  deemed  to  b# 
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in  him  or  them  that  ha\'e  the  use,  ,in  such  quality,  man* 
r^'T,  form,  and  coiHlition  as  they  had  before  in  the  use.'' 
This  S^itute,  Judge  ]Uack,slone  says,  conveys  the  posses- 
sion to  the  use,  and  transfers  the  use  into  possession  3 
ihf'rcby  making  tlio  cestui  que  use  complete  owner  of  the 
Innds  arid  tenements,  as  well  at  law  as  in  equity.  f2 
I/lack,  Com,  332.^  And  Lord  Bacon,  in  his  reading  on 
this  Statute  says,  that  the  possession  thus  transferred  is 
not  a  mere  seisin  or  possession  in  law,  but  an  actual  scisiu 
r.nd  possession  in  fact  ;  not  a  mere  title  to  enter  upon  the 
land,  but  ^/;j  actual  estate,     (See  Cro,  Eliz.  46.^ 

The  strict  construction  which  was  put  upon  this  statute, 
occasioned  a  distinction  to  be  drawn  between  such  uses  as 
were  executed  by  the  Statute,  and  such  as  were  not  so  ex- 
ecuted. Cliaiicery  took  cognizance  of  the  latter  under  tlie 
name  of  tiusts. 

There  were  three  direct  modes  of  creating  such  a  trust 
as  would  prevent  the  use  from  being  executed. 

The  first  was  where  a  use  w^as  limited  on  a  use.  I'hc 
Vommon  law  judges  in  their  construction  of  the  statute 
beld,  that  the  second  limitation  to  use  was  a  nullity,  the 
words  of  the  statute  being  "  where  any  person  is  seized  of 
any  hmds  and  tenements. *' 

But  no  such  difficulty  is  presented  in  the  clause  of  the 
will  under  consideration.  In  it  there  is  no  limitation 
of  a  u^e  upon  a  use,  but  such  an  estate  is  conveyed  as  falls 
strictly  within  the  express  provision  of  the  statute,  and 
such  as  would  at  all  times,  and  in  every  court  after  this 
statute,  have  passed  the  legal  estate  to  the  cestui  que  use. 

A  second  mode  of  creating  a  trust,  not  executed  by  the 
statute  was,  where  the  feoffees  to  a  use  were  directed  to 
receive  the  profits  and  pay  them  over  to  the  person  inten- 
ded to  he  benefitted.  In  such  case,  as  the  cestui  que  use 
could  receive  nothing  but  through  the  hands  of  the  trus- 
tees, the  legal  estate  was  considered  as  being  in  them. 

But  where  the  devise  was  to  permit  the  cestui  que  use 
to  receive  the  rents  and  profits,  there  the  legal  estate  would 
vest  in  him  by  the  statute.     The  case  of  Broughtoji 
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against  Langlq/j  (\  Salk.  678,^  illustrates  this  position. 
Lands  were  devised  to  trustees  dnd  their  licirs,  to  the  in- 
tent and  purpose  to  permit  A.  to  receive  the  rents  and 
profits  for  his  life.  Lord  Chief  Justice  Holt  said,  that 
this  would  have  been  a  plain  ti*ust  at  common  law,  and 
that  what  at  common  law  was  a  trust  of  a  freehold  or  in- 
heritance, is  executed  by  the  statute  which  mentions  the 
word  trust  as  well  as  use.  In  the  case  of  Chapman  vs. 
Blissett^  (Forrest J  145,^  where  one  of  the  questions  was, 
whether  the  trustees  took  the  lej^al  estate.  Lord  Hard- 
wicke  says,  "  If  an  estate  be  limited  to  A.  and  his  heirs  in 
trust  for  B.  and  his  heirs,  then  it  is  executed  in  B.  and  \\\s 
heirs.  But  where  particular  things  aie  to  be  done  by  tlie 
trustees,  it  is  necessary  that  the  estate  should  remain  in 
them,  so  lono^  zX  least  as  those  particular  purposes  reniured 
it.      (See  1  Cruisers  Digest,  403.^ 

Let  us  apply  these  instances  to  the  case  under  conside- 
ration. 

Is  there  any  thing  in  the  structure  of  the  clause  in  tlie 
will  of  Henry  Laurens  evinsive  of  an  intent  on  tlie  part 
of  the  testator,  that  the  legal  estate  should  remain  in  the 
trustees?  Not  one  word  is  said  about  their  receiving  the 
rents  arid  profits,  and  paying  them  over  to  the  cestui  que 
use;  no  debts  are  to  be  paid  out  of  this  fund  ;  no  purpose 
whatever  is  expressed,  whereby  it  might  be  inferred  that 
the  legal  estate  was  intended  to  remain  in  the  trustees. 
They  are  simply  required  to  hold  to  them  and  their  lieirs 
to  the  useof  the  devisee.  The  statute  therefore,  according 
to  the  opinions  both  of  Lord  Holt  and  Lord  Hardimckej 
executes  the  possession  to  the  use,  and  gives  the  legal  es- 
tate to  the  cestui  que  use. 

The  third  direct  mode  of  creating  a  trust,  not  executed 
by  the  statute  is,  where  a  term  for  years  is  granted  to  one 
to  the  use  or  in  trust  for  another.  The  legal  estate  in 
such  case  will  not  be  executed  by  the  statute  in  the  cestui 
que  use.  The  reason  assigned  is,  that  no  one  can  be  said 
according  to  technical  rule,  to  be  seized  of  a  term — seisen 
ex  vi  terminiy  importing  a  freehold,  and  the  words  of  the 
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slit' its  being — **  When  any  person  is  seized  to  the  use  or 
anc^Sicr's.'*  But  tiiis  branch  of  the  law  has  no  relation  to 
tlie  cMUse  of  the  wiil  under  consideration,  the  devise  be- 
inp;  of  a  freehold  nature. 

Tlvjre  are  other  cases  of  trust  estates  arising  from  (he 
nature  uf  the  transaction,  and  the  evident  intent  of  parties. 
Tl'o  sLdUiie  of  frauds  and  perjuries  has  reference  to  sncb- 
It  ciiiicts  tiiiit  ali  declarations  and  creations  of  trusts  of 
lands  or  herc<li laments  must  be  in  writing  ;  but  excepts 
from  the  operation  of  the  act,  all  such  conveyanct-s  where 
trusts  and  confidences  shall  arise  or  re  suit  by  implication 
of  law.     (See  S,  20,  of  tfhe  Statute.) 

It  would  be  a  perversion  of  every  rule  of  construction 
to  siy,  thai  lli^icj^al  estate  was  intended  to  vest  in  the 
tru.slecs  hy  the  clause  in  the  will  of  Henry-  Laurens y  and 
in  direct  opposition  to  the  authorities  on  the  subject,  both 
in  law  and  equity,  and  would  be  making  the  statute  of  uses 
to  all  intents  and  purposes  a  dead  letter.  The  will  through- 
out is  drawn  with  skill  and  ability  ;  the  utmost  precision 
is  observed  by  the  testator  in  the  structure  of  each  clause, 
and  in  the  disposition  of  his  estate.  Technical  and  apt 
Words  are  used  to  denote  his  meaning.  If  the  testator 
therefore  had  intended  that  the  legal  estate  should  remain 
in  the  trustees,  he  would  have  afforded  a  clear  significa- 
tion of  such  intention,  by  pointing  out  the  reasons  why  he 
had  resolved  on  having  it  so  fixed.  I  think  therefore  the 
conclusion  is  inevitable  that  he  had  no  such  intention — 
tliat  he  well  understood  the  legal  effect  and  operation  of 
the  words  used  by  him,  and  that  his  intent  would  be  vio- 
lated were  a  different  interpretation  to  be  put  upon  the 
clause  than  the  one  I  have  adopted. 

One  of  the  counsel  for  the  plaintiff,  in  the  argument  of 
this  question,  contend  that  as  the  statute  of  uses  preceded 
the  statute  of  wills,  it  could  not  extend  to  estates  created 
under  a  power  that  had  no  existance  until  the  latter  statute 
imparted  it.  In  confutation  of  this  idea,  I  refer  to  Mr. 
PowelPs  Treaties  on  Devises ^  pages  271-2-3-4  fy  5. 
2  L.  Raymond,  875.  12  East.  455.  3  Bos.  ^  Puller^ 
175. 
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Independent  of  the  view  thus  taken  of  the  law  arising 
upon  the  devising  clause  in  this  will,  in  which  I  am  sup- 
ported by  a  majority  of  the  court,  I  confess  that  I  fcrl  my- 
self strongly  supported  in  the  correctness  of  my  opinion 
by  the  last  quoted  clause  in  the  will.  The  tosiutcr  there 
constitutes  and  appoints  Doctor  Ramsay  an*!  bis  wife 
guardians  and /rt/^/e^^  of  his  p;rfiiid  daughter,  unlil  she 
shall  be  of  age  to  receive  her  estate. 

These  expressions,  to  my  mind,  are  full  of  meaning: 
He  had,  in  a  previous  clause  constituted  them  trustees^ re- 
specting the  lands  devised  :  In  this  clause  they  are  con- 
stituted guardians  of  her  person — both  of  which,  it  would 
seem,  the  testator  intended  should  cease  on  her  arriving  of 
age,  at  which  time  he  declares  she  was  to  receive  her  es- 
tate. As  my  brethren,  however,  entcrt.; in  doubts  as  to 
this  clause  and  rather  incline  a^tji^inst  the  construction  I 
wax  disposed  to  put  upon  it,  I  deem  it  unnecessary  to  dwell 
^pon  it. 

The  motion  to  set  aside  the  nonsuit  is  refused. 

Bowity  for  the  motion. 
Noble  fy  WardlaWy  contra. 


State  vs.  Montague. 

AAer  't  priMnAr  has  plead  not  guilty,  and  the  jury  charged,  it  Is  too 
late  to  move  to  plead  a  misnomer. 

Where  there  are  two  or  m<f^  distinct  counts  in  an  indictment,  charg- 
ing difTerent  and  distinct  offences,  and  punishable  differently,  a  ge- 
neral verdict  of  guilty  is  bad. 

IN  this  case,  the  defendant  was  indicted  for  trading 
trith  negroes,  without  the  permission  of  their  owners,  and 
for  receiving  stolen  goods.     His  name  was  MoniacuCy 
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ind  not  Montague^  as  was  written  in  the  indictmeitit. — ^ 
The. plea  of  not  guilty  was  filed  ;  but  after  the  jury  were- 
ehai^d,  amotion  was. made  in  behalf  of  the  prisoner  to 
jrfead  a  tnisnomer^  which  was  refused. 

The  jury  returned  a  verdict  of  guilty. 

A  motion  was  now  made  for  a  new  trial. 

Mr.  Justice  Hiiger  delivered  the  opinion  of  the  court : 

It  is  thought  unnecessary  to  notice  the  several  grounds 
taken  in  this  case,  on  which  the  opinion  of  the  court  was 
delivered  a  few  days  since  in  the  case  of  the  Stale  vs. 
Williams, 

The  grounds  peculiar  to  this  case,  are, 

1st.  The  refusal  of  the  judge  to  permit  the  misnomer 
to  be  pleaded,  and, 

findly.  The  uncertainty  of  the  verdict. 

The  defendant  having  pleaded  the  general  issue,  and 
put  himself  upon  his  trial,  it  was  too  late  (when  the  jury 
Ivas  charged)  to  interpose  a  new  plea.  On  this  ground^ 
therefore,^ the  motion  cannot  succeed. 

On  the  second  ground,  however,  the  motion  must  pre- 
vail. There  are  two  distinct  counts  in  the  indictment, 
each  charging  the  prisoner  with  a  different  and  distinct 
offence.  For  each  of  which  offences,  the  law  has  provid- 
ed a  different  and  distinct  punishment.  A  general  ver- 
dict of  guilty,  does  not  shew  of  which  offence  he  was 
guilty.  The  judgment  of  the  court,  therefore,  cannot  be 
pronounced. 

A  new  trial  is  ordered. 

Justices  Siehardson,  Johnson^  Gantff  Colcock  ud 
Nott,  concurred. 

Clarke,  Sol.  for  the  motion. 
Williams  f  contra. 
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Duke  Goodman  vs.  George  Pabish. 

p.  g^ve  G.  an  order  to  permit  R.  to  have  goods  on  credit,  and  he  P. 
would  be  accountable.  R.  gt>t  goods  of  G.  and  gave  him  his  note  for 
them ;  upon  an  action  by  G.  against  P.  for  the  price  of  these  gooda^ 
the  court  held  that  G.  was  bound  to  prove  tliat  the  note  given  hiOk  ^f 
R.  had  never  been  nejgt)tiated  or  paid. 

THIS  was  an  action  to  recover  the  amount  of  an  ac* 
count  for  goods  furnished  by  the  plaintiff  to  Benjamin 
Robeins. 

An  order  or  note  addressed  by  the  defendant  to  the  plains 
tiffin  the  following  words  wa^  produced,  viz  : 

^'  Mr.  Duke  Goodman^ 

Should  Benjamin  Robeins  want  any  goods,  on  a  cred- 
it,  you  will  please  let  him  have  them,  and  I  will  be  ac* 
countable. 

Roger  Parish/' 

The  plaintiff  ^s  book  of  entries  was  produced,  in  whicli 
the  following  entries  were  made — ^^ Benjamin  Robeins ^ 
dr.  guaranteed  by  R.  Parish — to  goods, "  &c. 

Beryamin  Robeins  was  credited  on  the  date  of  the  eof 
tries  with  a  note  for  the  full  amount  of  the  goods. 

The  note  was  not  produced  and  not  accounted  for. 

A  verdict  was  rendered  for  the  plaintiff. 

A  amotion  was  now  made  for  a  new  trial. 

Mr.  Justice  ^w^er delivered  the  opinion  of  tho  court; 

The  goods  were  furnished  on  the  credit  of  the  defend- 
ant, who  was  to  pay  for  them  if  Robeins  failed  to  do  so  : 
When  the  goods  were  delivered  to  Robeins,  his  note  wa'is 
taken  for  the  amount,  no  doubt  to  facilitate  payment.  It 
was  negotiable  and  might  be  passed  away  by  the  plaintiff. 
It  was  a  liquidation  of  the  account,  and  might  be  more  ea* 
sily  recovered  at  law,  in  the  district  in  which  the  defend- 
ant  Kved,  than  an  open  account ;  although  the  note  cannot 
be  regarded  as  satisfaction  for  the  debt ',  yet  in  as  muc)» 
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as  it  was  negotiable,  the  plaintiff  may  have  passed  itawajr^ 
and  the  note  since  be-en,  in  fact,  paid  by  Robeins,  If  this 
note  has  bctiii  paid,  ihe  pliiintiii' ought  not  to  recover,  for 
his  debt  has  been  satisfied  ;  and  whether  it  has,  or  has  not 
been  paid,  must  be  bct^t  known  to  him. 

The  motion  for  a  new  trial  must  prevail.  x 

Justices  JohmoHy  Colcock,  Nott  and  Richardson,  con- 
curred. 

Midler,  for  the  motion. 
Lei'y  fy  Mcniiiic,  contra. 


Charles  Caktey,  et.  al,  vs.  David  Platt. 

When  a  v^Titing  is  ofTcred  in  evidence,  so  antiquated  as  to  render  It 
diiHcult  if  not  impossible  to  proiluce  a  witness  wlio  had  evc-r  seen 
the  person  write,  whose  signature  is  in  question,  a  comparison  of 
liand-writing'  is  allowahlc :  So  the  sigitaturc  of  a  receipt  by  the  Sur- 
veyor-general, given  40  years  back,  may  be  proved  by  a  comparison 
with  his  signature  to  the  plats  and  grants  from  liis  office. 

To  make  out  a  color  of  title,  to  show  tlie  extent  of  a  party's  possession, 
it  is  not  suificient  to  show  a  receipt  from  the  Surveyor-General  to 
the  p:irty  for  the  fees  of  the  gr..nt,  which  was  taken  out  in  the  name 
of  another  person,  as  the  receipt  ffught  have  been  to  him  as  agent 
for  the  grantee. 

To  enable  a  party  to  succeed  in  his  statutor}'  claim  to  land,  he  must 
prove  tliathe  has  had  possession  of  the  land  tlic  full  time  required  by 
the  Statute ;  he  must  show  the  extent  of  liis  possession,  and  tliat 
it  was  adverse. 

Tried  at  Sumter,  October  Term,  1822. 

THIS  was  an  action  of  trespass  to  try  titles  to  a  tract  of 
land  in  Sumter  district. 

The  plaintiffs  were  the  legal  representatives  of  Cantet/, 
who  was  in  possession  of  the  land  in  question  before  1785, 
and  continued  in  possession  for  5  or  6  years  after.  Crauh 
ford  obtained  a  grant  for  the  land  in  May^  1735,  and  lived 
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In  the  neighborhood  of  it  until  1786|  when  he  left  the 
state,  and  nothing  had  been  heard  of  him  since. 

The  land  in  question  was  uniformly  called  Cantey^s, 
and  was  at  one  period  planted  in  part  by  him  ;  he  howev^ 
er  abandoned  it  about  4  or  5  years  after  Crawford  left  the 
atate,  but  continued  to  live  immediately  in  the  neighbor- 
hood. '  After  the  land  was  abandoned  by  Cantey^  for 
about  20  yearS;  Humphreys  planted  it ;  he  left  it,  and 
then  one  Andrews  cultivated  it  for  two  years.  Ultimate- 
ly the  defendant  got  into  possession,  and  had  resided  there- 
on for  4  or  5  years. 

The  plaintiffs,  to  connect  the  possession  of  Canity  with 
the  grant  of  Crawford,  produced  a  receipt  from  the  Sur- 
veyor-general, acknowledging  that  he  had  received  thes 
fees  of  oflSce  for  Crawford* s  grant  from  Caniey, 

The  receipt,  dated  in  '85,  was  proved  by  a  witness,, 
who  admitted  that  he  had  never  seen  the  Surveyor-Gene- 
ral fEphraim  Mitchell)  write,  but  that  he  had  seen  a 
great  number  of  grants  and  plats,  to  which  the  name  of 
Ephraim  Mitchell  was  subscribed  ;  and  that  the  hand 
writing  was  the  same.  To  this  evidence,  the  defendant 
objected,  but  his  objection  was  overruled,  and  the  case 
was  submitted  to  the  jury,  v*  ith  a  charge  from  the  presid- 
ing judge,  that  the  grant  to  Crawford,  with  the  Survey- 
or-general's receipt,  might  be  regarded  as  a  coJor  of  title. 

The  jury  found  a  verdict  for  the  plaintiff,  giving  him 
all  the  land  covered  by  Crawford? s  plat,  from  which  the 
defendant  now  appealed^  aind  moved  for  a  new  trial. 

Mr.  Justice  Huger  delivered  the  opinion  of  the  court : 

Two  questions  have  been  made  for  the  consideration  of 
Die  court : 

1st.  As  to  the  admissibility  of  Ephraim  MitchelPs  re- 
ceipt— and, 

2dly.  As  to  the  possession  of  Cantey. 

When  a  writing  is  offered  in  evidence,  so  antiquated  as 
to  render  it  difficirit,  if  not  impossible  to  produce  a  witness 
who  had  ever  seea  the  person  write,  whose  signature  ia 
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attached  to  the  writing,  justice  would  be  defeated,  if  a 
comparison  of  hand-writing  were  not  permitted.     In  the- 
case  oi  Jilltshrook  4*  Roachy  (\  Bsp.  Rep,  351,^  the  ju- 
ry were  allowed  to  examine  papers  admitted  to  be  the 
parties  hand-writing,  to  compare  them  with  the  writing 
in  question,  and  to  draw  their  own  conclusions.     And  in 
the  case  of  Brumand  Rawlins^  (1  E(ist^2^2^)  tlie  sig- 
nature in  an  entry,  made  by  a  person  long  since  dead,  was 
allowed  to  be  compared  with  another  signature  of  the  8aiii# 
person,  in  a  deed  of  settlement.     So  also,  where  a  par- 
son's books  were  produced  to  prove  a  modvsy  the  parsoit 
having  been  long  dead,  a  witness  who  had  examined  the 
Parish  books,  in  which  the  same  parson's  name  was  writ- 
ten, was  per^nitted  to  swear  to  the  similitude  of  the  haod"- 
writing.      (Bull,  N,  P.  236.  J 

In  such  cases,  such  evidence  is  the  best  that  cao  be  pro^* 
cured. 

The  signature  of  Ephraim  Mitchell ,  a  surveyor-gene- 
ral, forty  years  ago,  could  not  be  better  proved  than  by 
comparing  it  with  his  signature  attached  to  the  plats  and 
grants  whidi  were  issued  during  the  period  he  was  in  of- 
fice.    This  objection  cannot  prevail. 

A  statutory  claim  to  land,  by  possession,  must  depend 
upon  the  length,  the  extent,  and  the  character  of  the  pos- 
session. At  best,  land  is  held  in  this  state  by  a  too  un* 
certain  tenure.  I  have  never  met  with  an  intelligent  ho- 
nest man,  who  did  not  regret  that  a  trespass  could  be  con- 
verted into  a  right  in  so  short  a  period  as  five  years.  This 
evil  can  be  remedied  only  by  Legislative  interference. 

It  is  however  the  duty  of  this  court  to  guard  with  vigi- 
lance such  rules  as  have  been  established  for  the  protec- 
tion of  the  freehold,  and  not  to  permit  so  important  91 
right  to  depend  upon  the  whim  and  caprice,  or  the  loos^ 
impressions  of  a  jury.  They  are  the  judges  of  facts,  not 
the  manufacturers  of  facts.  Their  verdict  to  be  good 
must  be  according  to  the  evidence  submitted,  and  not  in 
opposition  to  the  evidence,  or  without  evidence. 

To  enable  a  plaintiff  to  succeed  in  his  statutory  claim 
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fo  land,  he  must  prove  that  he  has  had  possession  of  the 
iand  the  full  time  required  by  the  Statute  Law. 

He  must  shew  the  extent  of  his  possession,  to  enable 
the  jury  to  fix  his  metes  and  bounds,  and  his  possession 
must  moreover  appear  to  have  been  adverse. 

By  the  act  of  1712,  five  years  possession  of  land,  if  ad- 
verse, with  certain  exceptions  not  now  necessary  to  be 
noticed,  confers  title.  As  Cantey  could  not  hold  adverse 
possession  prior  to  the  granting  of  the  land,  his  possession 
must  be  regarded  as  having  commenced  at  the  dale  of  the 
grant,  viz.  on  the  —  May,  1785.  One  of  the  witnesses 
stated  that  Cantey  was  in  possession  5  or  6  years  after 
1785.  On  this  loose  expression,  referring  to  a  possession 
which  had  ceased  30  years  ago,  depends  the  fact  of  Can- 
iey's  having  been  in  possession  five  years  subsequent  to 
the  date  of  the  grant.  Had  no  evidence  of  possession  pri- 
or to  the  grant,  and  no  neighborhood  rumors  as  to  Can^ 
tey's  right  to  the  land  been  submitted  to  the  jury,  or  had 
the  attention  of  the  jury  been  directed  to  this  loose  expres- 
sion, involving  a  fact  so  all  important  to  the  case,  I  should 
have  been  better  satisfied  with  the  verdict.  As  it  is,  I  am 
unwilling  to  admit  that  a  right  so  important,  can  depend 
upon  a  foundation  so  precarious.  Did  this  case  therefore 
present  no  other  ground  for  a  new  trial,  I  should  have  been 
an  willing  to  refuse  one. 

On  the  second  ground,  however,  the  court  are  all  of 
opinion  the  defendant  must  have  a  new  trial. 

Admitting  that  Cantey  had  possession  of  a  part  of  this 
land  for  more  than  five  years,  subsequent  to  May,  1785, 
it  was  only  z.  possessio  pedis — it  was  not  connected  with 
Crawford* 8  grant  and  plat. 

There  was  no  evidence  to  shew  that  he  even  possessed 
it  at  the  time,  and  if  he  had  the  possession  of  a  deed,  prov- 
ing beyond  a  doubt,  that  he  was  not  the  owner  of  the  land, 
can  afford  no  foundation  for  presuming  th^t  he  claimed 
the  land ;  the  receipt  of  the  Surveyor-general  shews  that 
Cantey  paid  the  fees  for  Crawford — it  does  not  shew 
that  he  got  possession  of  the  grant  and  plat,  they  may 
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bave  continued  in  the  o£Sce  for  thirty  years  after.  Th^ 
plaintiffs  not  having  shewn  to  what  limits  Caniey  had 
elaiinedy  was  not  entitled  to  a  verdict  for  more  (if  to  any) 
than  he  actually  possessed. 

On  the  third  ground,  it  is  only  necessary  to  remark  that 
the  possession  of  Cantey,  was  at  most,  equivocal.  The 
receipt  of  the  Surveyor-general,  if  it  prove  any  thing, 
fihews  that  Cantey  paid  the  fees  of  dffice,  as  the  agent  of 
Crawford.  Any  act  done  by  Cantey,  as  the  agent  gf 
Crawford,  for  the  land,  must  negative  the  presumption, 
that  he  held  adversely  to  him* 

A  new  trial  is  ordered. 

Justices  Johnson^  Nott  and  Riehardsan,  concurred. 

S.  D.  Miller,  for  the  motion. 

De  Sau83ure  4*  J>  B.  Miller,  contra. 


Herbemont  vs.  Sharp. 

There  is  no  implied  warranty  at  Sheriff'p  sales. 

In  no  case  can  a  sale  of  lands  be  regarded  as  complete  until  the  purch»> 
ser  has  paid  Iiis  money  and  the  seller  conveyed  the  land. 

A  purchaser  at  Sheriff's  sale,  who' has  not  received  titles,  may  show 
that  the  titie  is  not  in  the  defendant,  and  that  he  represented  to  the 
sberiff  that  the  land  was  his  and  induced  lum  to  sell  it  as  such. 

IN  this  case  ^fi.fa.  had  been  lodged  with  the  sheriff 
who  levied  upon  a  tract  of  land  by  directions  from  the  de- 
fendant. 

The  land  was  put  up  and  bid  off  by  the  plaintiff;  im« 
mediately  after,  he  discovered  that  the  land  did  not  belong 
to  the  defendant,  he  so  informed  the  sheriff  and  refused  to 
receive  titles. 

At  the  succeejjing  court,  a  rule  was  taken  out  by  the  de* 
fihidant,  and  served  upon  the  plaintiff  to  shew  cause  why 
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Satisfaction  should  not  be  entered  upon  the  judgment. 

The  plaintiff  shewed  for  cause, 

1st.  That  the  title  of  the  defendant  was  defective,  and 
that  he,  (the  plaintiff,)  had  not  received  titles  for  the  same. 

2nd-  That  the  defendant  knowing  that  the  land  did 
not  belong  to  him,  had  fraudulently  directed  the  sheriff 
to  sell  the  same. 

The  rule  was  made  absolute. 

A  motion  was  now  made  to  reverse  the  order  of  the 
Circuit  Court.    - 

Mr.  Justice  Huger  delivered  the  opinion  of  the  court : 

Had  the  plaintiff  received  a  conveyance  from  the  sheriff, 
he  would  have  been  hound,  and  this  court  could  have  af- 
forded him  no  relief.  For  although  the  civil  law  rule  of* 
implied  warranties  has  been  adopted  lu  this  state,  it  was 
decided  in  the  case  of  Davis  Sf  Murray ^  (2  Con,  Rpp. 
143,  and  2  Bay^  l^TyJ  that  sheriff's  sales  form  an  ex- 
ception to  the  general  rule,  and  are  coupled  with  no  im- 
plied warranty.  A  sheriff's  sale  is  now  governed  by  the 
same  rules  as  other  sales  of  real  property  were  anterior  to 
the  adoption  of  the  civil  law  rule. 

In  the  case  of  Johnson  fy  Johnson^  (^  Bos,  4'  Pol. 
168,^  the  chief  justice  observes,  "the  flaw  having  been 
discovered  before  the  purchase  was  completed,  there  is  no 
pretence  the  plaintiff  bought  the  estate,  and  lliat  having  ob- 
tained the  title  for  which  he  contracted,  he  must  abide  by 
the  consequences.  In  no  case  can  a  sale  of  lands  be  regar- 
ded as  completed,  until  the  purchaser  has  prnl  his  money, 
and  the  seller  conveyed  the  land.  The  plaintiff  in  this 
case  having  received  no  conveyance,  he  was  not  bound,  or 
was  at  liberty  to  shew  tliat  the  title  was  not  in  the  defend- 
ant, or  that  he  was  guilty  of  the  fraud  charged  by  the 
plaintiff. 

In  no  case  ought  satisfaction  to  be  ordered  by  the  court, 
where  the  evidence  of  paymenl  is  not  indisputable.  In 
this  case,  if  the  allegations  sworn  to  by  the  plaintiff  can  be 
iubstantiated,  there  was  no  payment.     There  was  quite 
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enough,  at  least,  to  excite  great  doubts  in  the  mind  of  th^ 
court. 

The  order  of  the  Circuit  Court  must  therefore  be  rever- 
sed. 

The  motion  is  granted. 

Justices  Richardsorij  Johnson^  Gantiy  Colcock  and 
Notty  concurred. 

McCordj  for  the  motion. 
Gregg,  contra. 


William  B.  Stoveb,  tt.   al.  vs,    Thomas  Dur£n,  Jb* 

A  defendant,  who  has  neglected  to  file  his  schedule  within  forty  days« 
can  not  take  the  benefit  of  the  insolvent  debtor's  act ;  nor  does  the  act 
authorize  a  jury  to  enquire  whether  the  omisnon  to  file  a  schedule 
was  fraudulent  or  not. 

If  a  defendant  has,  within  three  months  before  his  confinement,  or  at  any 
time  since,  paid  another  creditor  in  preference  to  the  plaintiff,  the 
court  may  submit  it  to  the  jury,  whether  the  defendant  had  preferred 
another  creditor,  but  not  whether  the  preference  of  one  creditor  to 
another  is  fraudulent  or  not ;  as  the  preference  of  one  creditor /«r  «<•, 
deprives  the  defendant  of  the  benefit  of  the  act. 

THE  defendant  was  arrested  at  the  suit  of  the  plaintiffs^ 
upon  a  ca.  sa.  on  the  25th  of  March,  1822. 

The  sheriff,  on  the  11th  of  April  following,  took  securi- 
ty from  the  defendant  for  remaining  within  the  bounds, 
and  rendering  to  the  clerk  of  the  couit  a  schedule  of  his 
property  within  forty  days. 

On  the  8th  of  August  following,  the  defendant  filed  a 
schedule,  and  then  applied  to  the  court  for  a  discharge. 
The  plaintiffs  resisted  this  application  on  the  ground  that 
the  defendant  had  not  complied  with  the' conditions  pre- 
scribed by  the  act ;  in  as  much,  as  he  had  not  filed  his 
schedule  within  the  forty  days  from  the  date  of  his  bond. 
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and  had  subsequent  to  his  arrest  preferred  another  credi- 
tor. A  witness  was  called  to  prove  that  the  defendant 
had,  subsequent  to  his  arrest,  paid  him  upwards  of  twelve 
dollars. 

The  court  ordered  a  suggestion  to  be  filed,  which  made 
two  questions  for  the  consideration  of  the  jury. 

lat.  Whether  the  schedule  had  been  filed  within  the 
forty  days  prescribed  by  the  act — ^and 

2nd.  Whether  the  defendant  had  preferred  another  cred- 
itor to  the  plaintiff. 

The  judge,  who  presided,  charged  the  jury  to  find  for 
the  defendant,  should  they  be  satisfied  that  he  had  not 
fraudulently  omitted  to  file  his  schedule  within  the  forty 
days,  and  had  not  fraudulently  preferred  one  creditor  to 
another. 

A  verdict  was  had  for  the  defendant,  who  was  therefore 
ordered  to  be  discharged  from  this  order.  The  plaintiffs 
appealed. 

Mr.  Justice  Hiiger  delivered  the  opinion  of  the  court : 
The  act  permits  '^a  person  in  execution  on  any  civil 
process,"  to  avail  himself  of  the  benefit  of  the  rules,  on 
his  giving  satisfactory  security  to  the  sheriff,  (for  the  sol- 
vency of  which  security,  the  sheriff  is  responsible,) 
^^  That  he  will  not  only  remain  within  the  said  rules,  but 
will  also,  within  forty  days,  render  to  the  clerk  of  the 
court  a  schedule,  on  oath,  of  his  whole  estate,  or  so  much 
thereof  as  will  satisfy  the  execution,  by  force  of  which  he 
was  confined." 

If  the  defendant  does  not  comply  with  this  condition, 
(filing  his  schedule  within  forty  days,)  he  is  no  longer  enti- 
tled to  the  rules,  (7th  section,)  and  his  bond  is  forfeited, 
(9th  section.)  Nor  can  he  be  discharged  until  he  has  ful- 
ly satisfied  the  execution  on  which  he  was  confined,  if  he 
has  within  three  months  before  his  confinement,  or  at  any 
time  ^ince,  paid  another  creditor  in  preference  to  the 
plaintiffs,  or  fraudulently  conveyed  any  of  his  estate  to  de- 
fraud his  creditors-     The  Judge  is  permitted,  by  the  act. 
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to  submit  to  the  decision  of  a  jury,  whether  the  defendant 
has  preferred  another  creditor  to  the  plaintiffs,  or  whether 
the  defendant  has  fraudulently  conveyed  away  any  part  of 
his  estate,  but  not  whether  the  preference  of  one  creditor 
to  anotlier  was  fraudulent  or  not.  The  preference  of  one 
creditor  to  another  per  se,  deprives  the  defendant  of  th^ 
b/Bnefit  of  tlie  act. 

Nor  does  the  act  authorise  a  jury  to  enquire  whether  the 
omission  to  file  a  schedule  was  fraudulent  or  not. 

The  only  questions  which  can  be  submitted  are, 

1st.  \yhcther  the  defendant  has  been  guilty  of  fraud  ? 

2nd.  VVhether  he  has  preferred  another  creditor  to  the 
prejaaice  of  the  plaintiff  ? 

3rd.   Whether  he  has  made  a  false  return  ? 

4th.  Wiicthcr  he  went  without  the  prison  walls,  or  pri- 
son rules,  ai>  Ll.e  Cflse  may  be? 

As  the  jury  were  misdirected,  the  order  of  the  Circuit 
Court  must  be  set  aside,  and  a  new  trial  grafted. 

Justices  Johnson  and  Colcocky  concurred. 

Justices  Nolt  and  JRichardson  : 

We  concur  in  this  opinion,  on  the  ground  that  no  schc*. 
dule  was  rendered  according  to  the  bond.  ' 

Levy  4*  Mc  Willie f  for  the  motion. 
J.  C  Carter,  contra. 


JBloBERTs,  et,  aliCy  vs.  Isaac  Roberts. 

A  son  may  hold  land  adverse  to  his  parent ;  however,  in  alt  cases  Uie 
^  character  of  the  possession  is  a  question  for  tlie  jury. 

THIS  was  an  application  for  the  partition  of  the  land  of 
Archibald  RobertSy  deceased,  among  his  heirs.  The  de- 
fendant had  been  in  possession  of  a  part  of  the  land  for  fif- 
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t^en  years,  which  he  claimed  under  the  statute  of  lirr  ita- 
tioQS.  The  part  he  claimed  was  designated  by  I'nes  known 
to  the  father  of  the  applicants^  and  acknowledged  by  him« 
The  court  instructed  the  jury  to  find  for  the  defendant,  if 
they  were  satisfied  that  his  possession  had  been  adverse  to 
his  father,  the  time  prescribed  by  the  act.  A  verdict  was 
accordingly  rendered  for  the  defendant. 

A  motion  was  now  made  for  a  new  trial,  on  the  ground 
that  the  possession  of  the  son  could  not  be  adverse  to  the 
iather. 

Mr.  Justice  Huger  delivered  the  opinion  of  the  court : 

There  is  no  doubt  that  a  son  may  hold  adversely  to  a 
parent.  Their  intimate  connection  may  support  a  pre* 
sumption  against  the  claims  of  the  son,  but  thispresumption 
may  be  rebutted  by  evidence. 

In  all  cases,  the  character  of  the  possession  is  a  question 
for  the  jury.  In  this  case,  the  evidence  was  conclusive^ 
that  the  defendant  held  the  land  as  his  own,  not  as  his  fa- 
thers. The  jury  have  so  found,  and  the  verdict  cannot 
be  disturbed. 

The  motion  is  refused. 

Justices  Johnson^  Gantty  Nott  and  Sichardsa^,  con^ 
curredi 

Justice  Colcock  dissented. 

Clendinen^  for  the  motion. 
JameSy  contra. 


Jesse  Turnipseed  vs.  John  Freeman. 

To  substitute  an  office  copy  of  a  gfrant,  in  a  case  of  trespass  to  try  tttle^ 
under  the  act  of  1803,  it  is  not  necessary  that  the  affidavit  of  the  loss 
of  the  original  deed  should  be  made  just  before  going  to  trial.  But 
where  the  affida^t  is  sworn  to  subsequent  to  docketing  the  cas^ 
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§0T  the  purpose  of  bcmg'  used  in  that  case,  and  no  circumsUnce  inde- 
pendent of  tlie  lapse  of  time,  appears  to  invalidate  it,  it  should  be  re- 
ceived. The  affidavit  must  be  reg'arded  as  efBcicnt  from  the  time  it 
is  ofi'ercd. 

THIS  was  an  action  of  trespass  to  try  titles  to  land^ 
called  for  trial  at  Columbia,  in  the  Spring  Court  of  1822. 
To  enable  the  plaintiff  to  substitute  an  office  copy  of  the 
grant  and  plat,  for  the  original,  under  the  act  of  1803,  he 
offei'cd  an  affidavit  of  the  loss  of  the  original,  sworn  to  on 
the  9th  August,  1820,  when  the  case  was  first  ready  for 
trial.  The  defendant  objected  to  the  admissibility  of  the 
affidavit,  as  it  had  been  sworn  to  some  time  anterior  to 
the  meeting  of  the  court.  This  objection  was  sustained, 
and  the  plaintiff  not  being  present  to  make  another  a£5da- 
vit,  was  non-suited. 

A  motion  was  now  submitted  to  reverse  the  decision  of 
the  Circuit  Court. 

Mr.  Justice  Iluger  delivered  the  opinion  of  the  court : 
The  act  of  1803,  requires  that  the  person  applying  to 
produce  an  office  copy  of  a  grant  in  evidence,  'shall  swear 
tliat  tlie  original  grant  is  lost,  destroyed,  or  out  of  his  pow- 
er to  produce,  and  that  he  lias  not  destroyed,  mislaid,  or 
in  any  way  willingly,  previous  to  that  time,  put  it  out  of 
his  power  to  produce  the  same,  with  an  intention  to  pro- 
duce an  office  copy  of  the  same  in  evidence,  &c.  The  act 
no  where  prescribes  the  manner  or  time  of  swearing. 
The  practice  has  been  uniform  to  receive  as  evidence  aa 
affidavit  of  the  loss,  &c.  If  an  affidavit  be  received  at  all, 
there  appears  to  be  no  reason  for  requiring  its  execution 
at  one  period,  rather  than  another,  provided  it  be  satisfac- 
tory as  to  the  loss  of  the  grant.  It  is  true  tliat  what  has 
been  lost  may  be  recovered  ;  but  if  the  bare  possibility  of 
a  recovery  of  the  original  be  sufficient  to  invalidate  an  affi- 
davit, one  made  a  day,  an  hour,  or  minute  before  it  is  pro- 
duced, would  not  be  good.  If  such  a  possibility  be  regar- 
ded as  too  remote,  at  what  point  of  remoteness  is  the  mind 
to  stop  ?  As  we  travel  back,  so  will  the  possibility  of  reco- 
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very  increase,  until  it  be  lost  in  the  invisible  boundaries, 
which  divide  what  is  highly  possible,  from  what  is  re- 
motely probable.  The  difficulty  of  deciding  in  cases  of 
this  kind,  has  led  to  the  establishment  of  arbitrary  bounda- 
ries :  Hence  our  statute  of  limitations,  and  Uiat  rule  of 
law,  which  presumes  a  bond  paid,  after  18  or  20  years. 

In  the  case  of  Creagh  4'  Deiane,  (I  Nott  S;  AlcCord, 
189jJ  a  case  arising  under  the  attachment  act,  it  wasniled 
that  although  the  act  declares  that  the  plaintiO  on  filing  his 
jdeclaration,  shall  make  oath  to  the  debt ;  yet,  th&t  an  oath 
taken  some  time  prior  to  the  filing  of  the  dcclarnticn  was 
Sufficient*  It  is  as  possible  that  the  plain tifif  in  attachment, 
should  have  received  payment  subsequent  to  the  execution 
of  his  affidavit,  and  before  the  declaration  is  filed,  as  it  is 
that  the  plaintiff  in  trespass  should  have  recovered  the  ori- 
ginal grant,  between  the  execution  of  his  affidavit  and  the 
trial  of  the  case.  In  both  cases,  the  affidavit  must  be  re- 
garded as  efficient,  at  the  time  they  are  offered,  although 
sworn  to  before. 

I  am  satisfied  that  where  the  affidavit  is  sworn  to  subse- 
quent to  docketing  of  the  case,  for  the  purpose  of  being 
used  in  that  case,  and  no  circumstance  independent  of  the 
lapse  of  time,  appears  to  invalidate  it,  that  it  ought  to  be 
received. 

The  motion  for  a  new  trial  is  therefore  granted. 

Justices  Johnson  and  Colcock,  concurred. 

DeSatissurCy  for  the  motion. 
Gregg y  contra.' 


Thos.  Ives  vs.  Ch.  Pickett,  S.  K.  Oats,  and  Richard 

GRIPriTH. 

A.  &  B.  gave  a  joint  &  several  note  to  C.  af teruards,  by  agreement  with 
A.  $cC— D.  signed  hin  name  to  the  same  nott%  and  C.  then  hro\ijj;^ht 
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an  action  against  A.  B.  and  D.  upon  their  joint  and  gevereU  note,  thtf 
court  Held,  that  the  plaintif)' should  fail,  as  his  all^ata  said  probata 
did  not  correspond.  The'  note  not  being  a  joint  contract  by  U.  and 
A.  &C. 

THIS  was  an  action  brought  on  a  joint  and  several  note. 
The  note  had  been  originally  signed  by  Picket^  fy  Oafs  ; 
some  time  alter  its  execution,  and  without  the  knowledge 
of  Pickett^  Rachel  Griffith  signed  it,  in  consequence  of 
soiiiC  ripeernent  between  the  plaintiff  Oats  and  herself. — 
The  pi  a  in  till  declared  upon  a  joint  ard  several  note  by  the 
three.  The  defendant  contended  that  the  plaintiff  must 
fail,  inasmuch  as  he  had  only  proved  a  contract  by  Pickett 
and  Oats, 

The  objection  was  overruled,  and  the  plaintiff  had  a 
verdict, 

A  motion  was  now  submitted  for  a  new  trial. 

Mr.  Justice  Huger  delivered  the  opinion  of  the  court : 

That  a  promise  must  be  proved,  as  laid  in  the  declara- 
tion, is  not  denied ;  but  it  is  contended  that  the  promise 
laid  in  this  case  has  been  proved.  It  is  true  that  the  plain- 
tiff has  proved  that  each  of  the  defendants  signed  this  note, 
but  he  has  not  proved  that  they  jointly  signed  it.  The 
evidence  on  the  contrary,  distinctly  shews  that  Pickett 
not  only  did  not  jointly,  with  Griffith,  sign  the  note  ;  but 
that  he  knew  not  that  it  was  signed  by  Griffith.  He 
clearly  made  no  contract  jointly  with  Chriffith,  and  this  is 
distinctly  charged  in  the  declaration. 

The  declaration  charges  Pickett  with  having  entered  in- 
to a  joint  promise  with  Griffith  and  Oats.  Pickett  in 
his  plea  denies  it,  and  the  evidence  supports  the  plea. 

A  new  trial  must  be  ordered. 

Justices  Johnsouy  Nott  and  Pichardson,  concurred. 

Clarke,  Sol.  for  the  motion. 
WilliamSj  contra. 
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Elijah  Cabiness  vs.  John  Mahon. 

• 

^To  excuse  can  be  made  for  not  recording'  a  conveyance  under  the  act 
of  1785,  as  to  subsequent  purchasers,  and  tiie  only  case  in  wliich  a 
prior  conveyance,  not  recorded,  has  been  reg^arded  as  valid  aguinst  a 
subsequent  purchaser,  whose  conveyance  was  duly  recorded,  is 
where  the  subsequent  purchaser  had  received  eocpUcit  notice  of  the 
prior  deed.  '  Presumptive  notice  will  not  do. 

Where  adverse  possession  for  5  years  is  provitd,  a  written  muniment  ia 
of  no  other  use  than  to  shew  the  extent  of  possession. 

THIS  was  an  action  of  trespass  to  try  titles  to  a  tract  of 
Jand  in  Laurens  district. 

Theplaintiff  proved  a  regular  paper  title  from  the  ori- 
ginal grantee  of  the  land  through  Javies  Wright  to  him- 
self. The  conveyance  from  Juines  IVright  to  the  lessor 
of  the  plaintiff,  was  dated  in  the  year  18 — ,  neither  the 
plaintiff  nor  his  lessor  had  ever  been  in  possession  of  the 
land  in  dispute. 

The  defendant  had  been  In  possession  of  the  land  for  20 
yesirs  prior  to  the  commencement  of  Ihe  action.  He  went 
into  possession  under  a  duly  executed  deed  of  conveyance 
from  James  Wright^  who  was  permitted  to  remain  in 
possession  of  a  part  of  the  land  for  several  years.  In  a 
short  time  after,  the  defendant  went  into  possession  of  the 
land,  by  some  means  IVright  got  possession  of  his  deed, 
and  destroyed  it.  It  was  not  recorded.  Height  left  the 
land  several  years  prior  to  the  commencement  of  this  ac- 
tion, after  having  had  much  altercation  with  the  defend- 
ant about  it.  Some  evidence  was  given  of  conversations 
which  had  passed  many  years  ago  (prior  to  Wrights  de- 
parture) between  himself  and  the  defendant,  as  to  this 
land  ;  but  from  the  confused  accounts  of  these  old  and 
loose  conversations,  nothing  material  to  the  issue  could  be 
collected.  The  presiding  judge,  in  his  charge  to  the  jury, 
stated  that  the  deed  from.  Wright  to  the  defendant,  not 
having  been  recorded,  the  title  of  the  plaintiff  under  the 
subsequent  deed  by   Wright  to  the  lessor  of  the  plaintiff 
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m\ist  prevail.     A  verdict  was  accordingly   rendered  for 
the  plaint! flf. 

A  motion  was  now  made  for  a  new  trial,  on  the  ground 
of  misdirection  by  the  court. 

Mr.  Justice  Hugcr  delivered  the  opinion  of  the  court: 

The  act  of  1785,  declares  that  all  conveyances  not  re- 
corded in  six  months  after  execution  shall  be  legal  and  va- 
lid only  as  to  the  parties  and  their  heirs,  but  shall  be  void 
as  to  subsequent  purchasers,  whose  conveyances  shall  be 
recorded  as  the  act  prescribes. 

The  object  of  the  act  was  the  protection  of  purchasers 
against  fraudulent  conveyances.  To  admit  as  an  excuse 
for  not  recording,  the  destruction  of  the  deed,  is  to  expose 
the  purchaser  to  the  very  fraud  against  which  the  act  was 
intended  to  protect  him.  The  only  case  in  which  a  prior 
conveyance  not  recorded,  has  been  regarded  as  valid 
against  a  subsequent  purchaser,  whose  conveyance  was 
duly  recorded,  is  that  of  Tait  fy  Crawford^  (\  McCord's 
Rep,  2Q5y  479,^  where  the  court  declared,  that  if  the 
subsequent  purchaser  had  received  explicit  notice  of  th& 
prior  sale,  his  conveyance  would  have  been  held  valid. — 
It  is  not  pretended  that  the  lessee  of  Wright  had  explicit 
notice  of  the  prior  conveyance  to  tlie  defendant,  but  it  is 
contended  that  the  possession  of  the  defendant  ought  to  be 
regarded  as  presumptive  notice  of  a  prior  conveyance. — 
But  Wright  was  himself  in  possession,  which  raises  as 
strong  a  presumption  against  the  defendant's  possession 
as  his  could  against  WrighVs.  If  to  WrighVs  possession 
be  added  the  conveyance  to  him  on  record,  there  remains 
no  ground  for  presuming  that  the  lessee  of  Wright  had 
notice  of  his  prior  conveyance  to  the  plaintiff.  But  pre- 
sumptive notice  will  not  do ;  it  must  be  explicit,  or  the 
act  will  soon  become  a  dead  letter. 

Had  the  jury  therefore  been  instructed  that  the  paper 
title  of  the  plaintiff  was  superior  to  the  defendants,  and 
their  attention  been  directed  to  his  statutory  claim  by 
possession,  this  nH)tion  must  have  failed.     But  it  appear? 
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that  the  defendant's  title  by  possession  was  regarded  as 
contaminated  by  his  paper  title.  That  a  party  may  suc- 
ceed on  his  possession  when  he  has  failed  to  prove  a  paper 
title,  is  not  now  to  be  questioned.  Where  adverse  pos- 
session for  five  years  is  proved,  a  written  muniment  is  of 
no  other  use  than  to  shew  the  extent  of  possession.  The 
defendant  had  twenty  years  possession  of  this  land.  Du- 
ring the  whole  of  that  period  he  held  adversely  to  Wright. 
The  deed  of  Wright  was  unimportant  to  the  defendant 
after  the  first  five  y^ars,  except  to  show  the  extent  of  his 
possession ;  and  this  might  be  done  by  evidence  much  less 
formal  than  a  deed  duly  executed  and  recorded  in  the  re- 
gister's ofQce. 

The  motion  for  a  new  trial  is  granted. 

Justices  Qantty  Colcock  and  Richardson^  concurred, 

Porter y  for  the  motion. 
Downs,  contra. 


John  Caldwell  vs.  James  Harp* 

IVhere  the  pUdntifF  issued  a  Summaiy  Process  agunst  two  who  hagi 
lij^ed  a  joint  and  several  note,  and  non  inventus  returned  as  to  onc^ 
the  court  Ae/Jhe  mig^ht  take  judgment  against  the  other. 

THIS  was  an  action  on  a  joint  and  several  note  given 
by  the  defendai^t  and  William  Haysy  to  the  plaintiff. 
The  original  process  had  issued  against  both,  but  the  sher- 
iff had  returned  non  est  inventus  as  to  Hays.  On  the 
part  of  the  defendant^  Harpy  it  was  contended  that  the 
plaintiff,  by  issuing  his  process  against  b9th,  had  elected 
to  bring  a  joint  action,  and  could  not,  therefore,  proceed 
against  him  until  his  joint  payer,  HaySy  was  made  a  party. 
The  court  allowed  the  plaintiff  to  discontinue  as  to  Hays, 
and  overruled  the  objection^  and  djecreed  for  the  plaintiff. 
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This  was  a  motion  to  reverse  the  decree,  on  the  ground 
that  the  plaintiff  having  commenced  a  joint  action,  could 
not  proceed  against  one,  and  ought  not  to  have  been  al- 
lowed to  discontinue  as  to  the  other. 

Mr.  Justice  Johnson  delivered  the  opinion  of  the  court : 
This  being  a  joint  and  several  note,  there  is  no  doubt 
that  the  plaintiff  might,  if  he  had  thought  proper  to  do  so, 
have  proceeded  against  the  defendant  alone,  but  it  is  objec- 
ted that  the  plaintiff  having  elected  to  proceed'  against 
botli,  cannot  in  any  event  proceed  against  one.  I  admit 
that  the  general  rule  in  England  is,  that  in  actions  in  form 
ex  contractu,  when  a  plaintiff  has  elected  to  bring  a  joint 
action  when  he  might  have  severed  them,  he  must  prove 
his  case  against  all,  or  he  cannot  recover,  and  the  reason 
of  the  rule  is,  that  a  defendant  having  notice  of  a  joint  de- 
mand canliot  be  supposed  to  come  prepared  to  defend  him- 
self against  one  which  is  single.  But  a  practice  founded,  I 
think,  on  principles  calculated  to  promote  the  ends  of  jus- 
•  tice,  and  sofar  as  lam  able  to  discover  compatable  with 
the  general  doctrine,  has  crept  into  our  courts  very  long 
since  of  allowing  the  plaintiff  to  discontinue  as  to  one  of  the 
parties,  if  he  finds  he  cannot  recover  against  him  ;  with  the 
limitation,  however,  that  it  shall  not  be  permitted  to  sur- 
prize or  del^y  the  defendant.  tTide  the  case  Bobbins 
vs.  Ilelburn,  decided  at  Spring  Term,  1821,  3  vol.  Mss. 
page  4,) 

The  objection  to  the  present  case  appears  to  me  to  have 
arisen  out  of  the  error  of  supposing  that  Hays  was  g  par- 
ty to  this  proceeding.  He  was  never  served  with  the 
process,  and  if  the  case  had  fallen  within  the  general  juris- 
diction of  the  court,  the  declaration  would  Jiave  been 
against  the  defendant  alone,  and  there  is  no  deubt  that  he 
could  not  have  protected  himself  by  a  plea  in  abatement 
for  the  nonjoindeny  and  by  parity  of  reasoning,  he  cannot 
in  this  case.  The  process  answers  the  double  purpose 
of  original  process  and  declaration.  The  present  is,  there*- 
fore,  only  a  declaration  against  the  defendant. 

The  motion  is  discharged. 
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Justices  Huger^  Nott,  JRichardson  and  Ganit^  concur-^ 
red. 

Bauskett  fy  Dunlap^  for  the  motion. 
Caldwellf  contra. 


Hannah  Hardin  and  others  vs.  John  Kennedy. 

In  an  action  of  trespass  vi  et  armit,  for  breakings  and  entering  the  plaii>- 
tiiF's  close  and  removing'  his  fence,  the  necessary  and  unavoidable  ' 
consequence  of  which  was  the  loss  of  his  crop,  the  court  held  the  - 
plaintiff  might  prove  the  loss  of  his  crop  to  enhance  damans. 

TRIED  at  Chester,  August  Special  Term,  1822. 

Trespass  vi  et  armisy  for  breaking  and  entering  the 
plaintiff's  close  and  taking  away  and  removing  250  panel 
of  fence,  enclosing  a  field  of  seventeen  acres.  The  plain- 
tiff had  a  verdict. 

The  trespass  was  committed  in  December,  and  the  on- 
ly ground  relied  on  for  a  new  trial,  on  the  part  of  the  de- 
fendant, was  that  the  court  permitted  evidence  to  go  to  the 
jury  with  a  view  to  aggravate  the  damages,  that  the  plain- 
tiff lost  the  crop  of  the  succeeding  year  in  consequence  of 
the  removal  of  the  fence. 

Mr.  Justice c/bAn^on  delivered  the  opinion  of  the  court: 
No  objection  was  made  in  the  court  below  or  here,  as  to 
the  admissibility  of  the  evidence  in  reference  to  the  form 
of  the  declaration.  I  take  it  for  granted,  therefore,  that 
there  is  nothing  in  the  proceedings  which  precludes  it,  if 
damages  for  the  loss  of  the  crop  could  be  recovered  in  an 
action  of  trespass  vi  et  a7*mis.  The  argument  in  support 
of  the  motion  proceeded  on  the  ground  that  those  damages 
were  the  subject  of  a  special  action  on  the  case,  and  not 
trespass  vi  et  armis.  In  this  view  of  the  subject, 
the  point  made,  contains  a  proposition  so  self-evident 
that  I  find  it  difficult  to  illustrate  it ;  for  if  in  the  action  of 
trespass  vi  et  armiSy  a  plaintiff  can  recover  damages  at  all^ 
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it  follows  of  necessity,  that  the  injury  which  is  the  imme- 
diate consequence,  is  that  which  is  to  be  redressed.  If  it 
were  otherwise,  most  cases  of  trespass  would  be  damnutn 
absque  i/fjuria,  and  no  action  would  lie. 

It  is  not  intended  in  the  application  of  this  principle  to 
the  present  case,  to  advance  the  idea  that  the  defendant 
would  have  been  liable  to  damages  resulting  from  all  the 
remote  consequences  of  the  trespass,  but  that  he  is  liable 
for  the  loss  of  the  crop,  if  that  was  the  necessary  and  una- 
voidable consequence  of  his  removing  the  fence.  Whe- 
ther it  was  or  not,  was  a  question  fairly  submitted  to  the 
jury  under  this  view  of  the  law  ;  and  their  finding  is  con- 
clusive. 

The  motion  is  refused. 

Justices  Hugery  Nott  and  Richardson^  concurred. 

Justice  Colcock  dissented. 

Clarke^  for  the  motion. 
fViiliamSy  contra. 


J.  I.  Gbacv  &  Co.  vs.  William  Wright. 
Executors  of  Waters  vs.  Wilks  B.  Waters. 

IVliere  a  summary  process  is  taken  upon  a  note  within  Uiat  juri8dictio% 
but  which,  pending  the  action,  increases  b^  interest  to  an  amount  be- 
youd  that  jiu'isdiction,  the  plaintiff  may  cither  take  judgment  to  tlie 
extent  of  the  jurisdiction,  or  he  may  declare  and  transfer  the  case  to 
the  general  jurisdiction. 

TRIED  at  Newberry,  October,  1822.— These  were 
summary  processes  on  notes,  the  amount  of  which  was 
within  the  summary  jurisdiction  of  the  court  at  the  time 
the  action  was  brought,  but  by  the  accumulation  of  inter- 
est pending  the  action^,  the  amount  exceeded  this  juris^ 
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dliction  at  the  time  the  cases  were  called  for  trial.  On  the 
part  of  the  defendants,  it  was  objected  that  the  demand 
being  above  the  jurisdiction  of  the  court,  the  plaintiffs 
^rere  not  entitled  to  judgment.  The  court  ruled,  that  un- 
der the  circumstances,  the  plaintiffs  had  their  election  to 
take  judgment  for  £20,  the  extent  of  this  jurisdiction,  or 
that  the  defendants  being  in  court,  they  might  declare  and 
transfer  the  case  to  the  general  jurisdiction.  They  adopt- 
ed the  first  alternative,  and  decrees  were  pronounced  for 
them  accordingly.  And  this  was  a  motion  to  reverse 
^em. 

Mr.  Justice  Johnson  delivered  the  opinion  of  the  court : 

If  it  were  necessary,  the  most  ample  reasons  might  be 
given  in  support  of  the  opinion  expressed  in  the  court  be- 
low, as  tending  to  the  prompt  and  efficient  administration 
of  justice  without  prejudice  to  either  party,  and  at  the 
least  possible  expense.  All  that  is  necessary  however  to 
a  rule  of  practice  is,  that  it  should  be  fixed  and  known. — 
The  concurrence  of  the  court  in  the  opinion  expressed  in 
the  court  below  is  therefore  all  that  is  necessary  for  the 
purposes  of  the  present  case. 

The  motions  are  refused. 

Justices  Huger,  Gantty  Nott  and  Richardson,  concur- 
red. 

Bauskett  fy  Dunlap,  for  the  motion. 
Oneal  fy  Johnson^  contra. 


EPHP4AIM  Peck  vs.  Wakely  &  Wilsox. 

Cpon  an  agreement  to  refer  matters  in  dispute  to  two  arbitrators,  **  with 
power  in  case  of  disagreement  to  choose  an  umpire,"  the  arbitrators 
may  select  the  umpire  before  they  act  upon  the  reference. 
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An  award  that  the  plmntiflT  should  give  the  defendant  siijjicient  indeyn- 
nity  as  to  certain  contracts,  and  should  indemmfy  him  ag-uin^t  certain 

V  other  supposed  claiins,  is  not  void  for  unceiiainty ;  but  4he  worda 
^ere  held  to  mean,  from  the  whole  context  of  the  award,  the  merr 
personal  i^esponsibility  of  the  plaintiff,  and  not  a  bond,  &c. 

Tried  at  Richland,  October,  1822. 

DEBT  on  arbitration  bond.  The  condition  recited 
that  ^'  whereas  there  is  a  suit  i^ow  pending  in  the  Court 
of  Common  Pleas  for  Richland  district^  between  the  said 
Ephraim  Peck^  plaintiff;  and  the  said  David  L.  Wqlctltfy 
defendant :  and  whereas,  the  said  parties  have  agreed  to 
refer  all  matters  in  dispute  between  them  to  their  mutual 
friends  Samuel  Guirey  and  Daniel  Faust^  Esq'rs.  with 
power,  in  case  of  disagreement,  to  choose  a  third  person 
to  settle  and  determine  their  differences,  &c.'^ 

In  support  of  this  action,  the  plain tififgave  in  evidence  the 
following  award.  We,  the  undersigned,  being  called  on 
to  settle  all  diffidences  and  disputes  between  E.  Peck  and 
David  L.  Wakely,  of  Columbia,  (S.  C.)  and  late  of  New- 
^aven,  (Con.)  after  mature  deliberation,  do  award  that 
the  said  D.  L.  fVakely  pay.  to  the  said  Ephraim  Peck, 
the  amount  of  four  notes  of  hand  given  ^im,  the  said 
Ephraim  Peek,  as  follows : 

1  Note,  dated  19th  May,  asir,  payable  1st  December,  18ir,  f  1030 
1    do.    do.    19th  do.    do.      do.  at  90  days,  600 

1    do.    do.    19th   do.    do.      do.  at  90  day^  266  39 

1    do.    do.    31st    do.    do.      do.  ondeoiand,  288 


$  2198  39 

Making  in  all  twenty-one  hundred  and  ninety-eight 
dollars,  39-100,  together  with  all  interest  legally  due  on 
the  same  up  to  the  date,  and  the  expenses  that  may  have 
accrued  by  suit  brought  by  said  Peck  on  said  notes  to  be 
equally  divided  ;  and  we  do  further  award  that  the  said 
E.  Peck  do  indemnify  the  said  D.  L,  Wakely  from  all 
demands  whatever  that  may  hereafter  come  against  the 
late  firm  of  7>.  L.  Wakely  Sr  Co,  contracted  in  New-York 
or  New-Haven  previous  to  the  dissolution  of  the  said  co- 
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{mrtnership,  and  for  the  better  securing  the  said  Wakely 
against  four  notes  of  hanvl  given  by  him  to  Hubbard  fy 
jf'ecA?,  of  New-Haven  en  the  S6th  and  27th  September, 
1816,  amounting  to  twer.ty-one  hundred  and  nine  dollars, 
twenty-one  cents,  for  a  certain  parcel  of  ^oods,  which,  ac- 
cording to  agreement  were  returned  to  the  said  B.  Feckj 
and  which  notes  the  said  B.  Peck  declares  to  have  been 
destroyed  without  the  acknowledged  cogui/p nee  of  the 
said  Wakely,  We  do  award  that  the  said  Peck  give  svf- 
Jicient  indemnity  to  the  said  IVakcly,  that  the  said  notes 
shall  never  hereafter  appear  against  him  :  and  we  are  of 
opinion  that  Gad  Peck  is  responsible,  should  the  jiaid 
notes  appear  against  Wakely^  as  the  said  Gad  Peck  has 
indemnified  him  against -said  notes,  by  letter  bearing  date 
l8th  February,  1818. 

D.  Faust, 

S.  GuiRET, 

Alex.  Herbemont, 

Columbia,  S.  C,  Jlpril^^,  1819. 

The  plaintiff  jiioved  that  hhortly  after  the  award  was 
made  and  delivered,  and  before  the  bringing  of  thi«5  ;.ction, 
he  tendered  to  the  defendant  a  bond  in  the  jjenalty  of  J&SOOO, 
with  ample  personal  security  for  that  amount,  conditioned 
to  indemnify  him  in  pursiinaCe  of  the  award,  and  he  refus- 
ed to  accept  it,  saying  the  security  was  insufficient,  but 
whether  in  amount  or  the  nature  of  the  security,  did  not 
appear.  Mr.  Herbernani  acted  with  the  referees  at  the 
reference,  but  it  did  not  appear  whether  they  hud  disa- 
greed, or  whether  he  was  called  on  before  or  after  a  disa- 
greement. 

The  plaintiff  had  a  verdict  for  th«  amount  awarded  him, 
and  this  was  a  motion  made  on  the  part  af  the  defendant 
for  a  new  trial. 

Mr,  Justice  Johnson  delivered  the  opinion  of  the  court : 
TJbe  grounds  of  the  present  motion  involve  the  follow- 
ing propositions  : 

1st.  Whether  the  referees  had,  under  the  terms  of  the 

96 
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submission,  the  power  to  call  in  an  umpire  before  they^ 
had  disagreed,  and  whether,  in  the  absence  of  any  proo^ 
the  fact  of  his  being  called  in  does  not  authorize  the  pre* 
sumption  of  their'ha'^ing  diisagreed? 

2d.  Whether  by  the  terms  of  the  award,  the  plaintiflfas 
a  condition  precedent,  was  not  bound  to  give  the  defend- 
ant security  to  indemnify  him  against  the  demands  on  the 
firm  of  D.  L,  Wakely  4*  Co.  aq/d  the  four  notes  given  to 
JSubbard  fy  Peck^  and  whether  that  tendered  was  suffix 
cient  ? 

3d.  Whether  the  award  was  not  void  for  uncertainty  in 
Bot  defining,  what  indemnity  the  plaintiff  should  give  the 
defendant  ? 

A»  alike  applicable  to  all  of  the  foregoing  prdpositionsy 
it  will  be  found  that  formerly  awards,  were  construed  with 
great  strictness.  (Kidd  on  •dwardSy  228-9.^  But  this 
rule  has  given  way  to  a  more  liberal  construction.  (Kiddy 
330-11.  y  And  the  prevailing  rule  nt)w  is,  that  they  are 
to  be  so  construed  as  to  give  them  effect,  if  possible. — 
(Kiddy  233,  243.^ 

In  the  application  of  the  rigid  rule  to  the  first  proposi- 
tion^ it  would  seem  by  the  terms  of  the  submission  that 
the  referees  were  restricted  in  the  power  to  select  an  umr 
pire  iA  the  event  only  of  their  disagreen^ent,  and  conse- 
quently could  not  until  that  event  happened.  But  when 
we  come  to  enquire  into  ihe  object  of  investing  the  arbi- 
trators with  this  power,  the  necessity  of  a  more  liberal 
construction  is  apparent.  Before  tlie  referees  have  inves- 
tigated the  subject  of  dispute  between  the  parties,  they 
eannot  foresee  their  disagreement,  and  if  they  were  to  be. 
restricted  in  the  selection  of  an  umpire  to  that  event,  they 
would  be  exposed  to  the  danger  of  bei  ng  governed  in  theiF 
choice  by  a  knowledge  of  the  prejudices  or  partialities  of 
the  person  to  be  selected  in  relation  to  the  matter  of  dif- 
ference. It  would  be'necessary  too  to  enable  the  umpire 
to  determine  the  disputed  point,  to  hear  from  the  original 
source  the  evidence  out  of  which  their  differences  arose^ 
4injl  would  therefore  subject  them  to  a  re-examioatioa  of 
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fhe  whole  case.  It  follows,  therefore,  that  it  is  not  onljr 
-admissible,  but  desirable  that  he  should  be  selected. before 
they  act  upon  the  reference,  in  order  to  guard  against  the 
danger  and  inconvenience  to  which  they  would  be  expos- 
ed, if  it  was  postponed  until  there  was  a  disagreement.-^ 
(Kiddon^wardsj  S7,J 

This  disposition  of  this  branch  of  the  proposition  puts 
an  end  to  the  second,  as  it  follows  that  by  the  submission^ 
'the  referees  had  the  power  of  choosing  an  umpire  at  any 
iime  they  mightdeem  it  necessary. 

In  the  consideration  of  the  second  proposition,  it  will 
not  be  necessary  to  enter  into  the  subtile  doctrine  of  con* 
ditions  precedent  and  subsequent,  as  it  does  not  appear  to 
the  court  necessarily  to  enter  into  the  case.  I  shall  there'' 
fore  proceed  to  consider  whether  the  plaintiff  was  bound 
by  the  terms  of  the  award  to  give  security  to  the  defend- 
ant to  indemnify  him,  &c.  and  as  this  enquiry  will  neees* 
•arily  involve  the  third  proposition,  one  general  view  witt 
be  taken  of  them  both. 

The  arguments  urged  in  support  df  the  affirmative  are 
predicated  on  the  assumption  of  the  fact^  that  in  the  words 
ef  the  award,  directing  that  the  plaintiff  should  give  the  de- 
fendant sufficient  indemnity  against  the  four  notes  ^iven  to 
Hubbard^  i'feAr,and  thatheshould  indemnify  him  against 
the  demands  that  should  thereafter  conoe  against  the  late  firm 
of  Z>.  Zr.  Wakeiy  4*  Co.  more  was  intended  than  a  personal 
responsibility  on  the  part  of  the  plaintiff,  if  the  defendant 
should  happen  to  lose  from  these  sources,  and  that  the 
award  was  therefore  uncertain  and  void,  as  it  does  not  de- 
fine what  further  act  was  to  be  done  by  the  plaintiff,  either 
as  to  the  nature  or  amount  of  the  indemnity  to  be  given. 

The  conclusion  of  this  ar^ment  is -undeubtedly  correct; 
for  an  uncertain  award  is  void.  The  party  is  unable  to 
perform  it,  because  he  does  not  know  what  is  enjoined  on 
him.  I  think,  however,  that  there  is  manifest  error  lA 
the  premises  from  which  it  is  drawn. 

The  term  indemnity^  as  used  in  reference  to  the  de- 
maflta  against  the  firm  of  Wakeiy  4*  ^^*  ^^  indemnittf 
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as  u^ed  in  reference  to  the  notes  piven  to  Hubbard  ^ 
Peck  J  have  pretty  much  the  same  meaning,  6nd  one  defi* 
nition  will  apply  to  both.  To  make  sure,  to  protect  from 
in^ijrvi  &c.  is  the  definition  given  to  them,  and  if  the  de- 
feu  daut  docs  do  this,  it  is  all  the  award  enjoins  on  him» 
and  thus  far  it  is  sufficiently  certain,  and  it  is  only  render* 
ed  unceitaln  by  interpoUtlncr  that  the  plaintiff  must  ^ve 
security  to  perform  the  act.  The  words  indemnify  and  in- 
demnity may  Ix) controled  by  the  context ;  they  ma\',  wheB 
tak.'n  'n  ronncxion  with  it  mean  only  a  personal  responsibil- 
ity ;:s  when  one  says  to  another,  *^  ilo  this  act,  and  I  will  in* 
demnify  you."  Here  it  is  apparent  that  a  personal  re- 
sponsibility only  was  intended  :  but  if  he  say,  "  I  will  in- 
demnify you  by  a  mortprage  of  my  land,  by  sufficient  per- 
sonal f^ecurity,  or  a  deposit  of  goods  if  you  will  do  the 
act,*'  here  it  is  appart'rt  that  n^ore  lhcr»  ft  pcrftonal  respon- 
sibility was  intended.  The  word  indemnify  as  used  in 
the  award,  in  reference  to  the  demaiids  as;ainst  the  firm 
of  Wuktly  ^«  Co,  is  unqualified  by  ar*y  thing  connected 
with  it ;  and  if  it  be  construed  to  mean  that  the  plaintiff 
should  give  security  to  indemnify  him,  it  would  be  void 
for  uncertainty  as  to  what  tliat  security  should  be  ;  but  by 
a  liberal  construction  under  the  rule  that  it  shall  be  sup- 
ported, if  possible,  we  come  to  the  conclusion  that  a  per- 
sonal responsibility  only  was  intended. 

It  was  also  urged  in  rcfcranco  to  that  part  of  the  award 
which  requires  that  the  plain  tiff  shall  give  sufficient  indem- 
nity to  the  defendant  against  the  four  notes  given  to  //t/6- 
bard  fy  Pccky  the  word  indemnity  is  controuled  by  those 
connected  with  it.  I  am  inclined  to  think  that  by  the  ap- 
plication of  the  preceding  rule  to  this  objection,  the  same 
result  would  follow. .  It  would  seem  from  the  words 
**give  sufficient  indemnity,"  when  taken  separately,  that 
the  arbitrators  had  jn  view  some  act  to  be  done  by  the 
jrfaintiff ;  but  they  appear  to  have  defined  the  meaning  in 
which  they  used  the  word,  when  tliey,  in  reference  to  this 
very  subject,  declare  it  as  their  opinion  that  he  is  already 
indemnified  by   Gad  PecK^s  letter;  and  tliis  view,  I 
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tlrink,  is  also  aided  by  the  circumstances,  that  they  have 
given  no  clue  by  which  it  can  be  discovered  what  was  in- 
tended. There  is  however  a  more  conclusive  answer  to 
this  objection. 

Tor  the  reasons  before  given,  the  idea  that  th^  award 
imposed  on  the  plaintiff  the  necessity  of  giving  security, 
is  excluded ;  and  if  it  be  construed  to  mean  that  he  should 
do  some  act  by  which  the  defendant  was  to  be  indemnifi- 
ed, it  follows  that  it  must  be  done  by  himself  alone.  No 
injury  had  resulted  to  the  plaintiff,  and  all  that  he  could 
do  was  to  perpetuate  the  evidence  of  his  liability  when 
the  loss  should  happen.  This  he  did  do  by  a  bond  tender* 
ed  to  the  defendant,  in  a  penalty  sufficient  to  cover  the 
amount  of  these  notes ;  and  whether  the  security  was  suffi- 
cient or  not,  was  wholly  immaterial,  as  he  was  not  bound 
to  give  any,  and  the  defendant's  refusal  to  accept  it  was  a 
folly  of  his  own,  which  ought  not  to  prejudice  the  plain- 
tiff.    The  motion  is  refused. 

Justices  Colcockp  Nott  and  Richardson^  concurred* 

Gantty  Justice,  dissented. 

Greg^  fy  Starky  for  the  motion* 
De  Saussure  4*  McCord,  contra. 


John  Miller  vs.  Daniel  Ksbb, 

It  seems,  a  person  may  justify  the  spealdn^  of  actionable  words,  if  he 
named  at  the  time  of  speaking*  them,  of  whom  he  heard  them,  and  if 
in  truth  he  did  hear  them ;  but  this  rule  is  not  intended  to  protect  a 
defendant  in  the  gratification  of  his  malice,  by  taking*  shelter  under  a 
fal^hood  published  by  another ;  but  it  is  a  justification,  only  so  far  a^ 
it  is  evidenccof  the  want  of  malice. 

itis  nojusiificationtosay  one  hs^  gtolcn  an  article,  and  that  l^e  could 
prove  that  B.  said  so. 
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The  same  words,  whether  spoken  before  or  after  action  bfoiigiityive  ui- 

in'i5sible  in  evidence. 

TRIED  at  York,  August,  Special  Term,  1822. 

Slander  for  the  words,  "  he,  (the  plaintiff,)  stole  a  carl 
tire  and  gets  his  living  by  stealing." — "He  is  a  thief  and 
will  swear  a  lie.*'  These  words  variously  modified  were 
the  basis  of  all  the  counts  in  the  declaration.  The  defend- 
ant jiieaded  the  general  issue,  and  a  special  justification, 
that  he  had  heard  the  words  frDm  Joseph  SimpsoUy  and 
that  at  the  time  they  were  published,  he  also  stated  that* 
he  had  heard  them  from  Joseph  Simpson,  The  plaintifi' 
proved  the  words  laid  by  one  witness,  without  any  quali- 
fication ;  and  several  others  who  were  present  at  the  same 
conversation,  proved  that  the  defendant  spoke  the  word» 
affirmatively,  but  superadded  that  he  could  prove  tliatv/b- 
seph  Simpson  had  said  so  ;  and  sever^il  of  the  witnesses 
sworn  by  the  defendant,  and  who  were  present  at  the  same 
conversation,  proved  the  publication  of  the  words  with 
the  foregoing  qualification. 

Publication  of  the  same  words  spoken^  after  actioi| 
brought,  was  admitted  in  evidence. 

The  defendant  proved  by  several  witnesses  that  Josejfji 
Simpson  had  repeatedly  said  that  the  plaintiff  and  his  bro- 
ther, stole  a  cart  tire,  and  that  it  was  commonly  and  pub- 
licly talked  of  at  the  time,  which  was  twelve  or  fourteen 
years  ago. 

The  jury  found  for  the  plaintiff  S  500  damages. 

The  defendant  moved  for  a  new  trial  on  the  following 
grounds : 

1st.  Because  the  same  words  spoken  after  action 
brought  were  inadmissible. 

2nd.  Misdirection  of  the  presiding  judge  in  charging  the 
jury  that  proof  that  the  defendant  gave  his  author  at  the 
time  of  publishing  the  words,  did  not  support  the  justifica- 
tion pleaded,  when  the  words  were  spoken  aflSrmatively, 
or  in  other  words,  when  the  defendant  affirmed  tliat  the 
fact  was  so,  on  the  authority  of  his  author. 

3rd.  Because  the  damages  were  excessive. 
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Mr.  Justice  Johnson  delivered  the  opinion  of  the  court : 
Departing  from  the  usual  order,  I  will  first  consider  tlie 
^nd.  ground. 

The  general  rule  is,  that  it  is  no  justification  of  slander- 
ous words,  that  the  defendant  heard  them  from  another  ; 
for  every  one  is  answerable  for  the  slander  which  he  pro- 
pagates, (2  Esp.  Dig,  106-517.^  The  case  of  Davis 
vs.  Lewis  J  (7  Term.  Rep.  17,)  has  carved  out  an  excep- 
tion to  the  rule.  In  that  case,  the  court  says  the  defend- 
ant may  justify,  if,  at  the  time  of  speaking  the  words  he 
names  him,  from  whom  he  heard  them,  and  if  in  truth, 
he  dW  hear  them  from  another.  The  reason  given  is, 
that  by  giving  the  name  of  the  original  slanderer,  the 
plaintiff  has  a  direct  remedy  against  the  original  wrongdoer. 
But  the  case  of  Martland  vs.  Goldney,  (2  East.  246,) 
has  given  a  limitation  to  the  operation  of  this  exception. 
To  support  the  justification,  the  defendant  must  use  the 
words  of  the  original  slanderer,  so  far  as  relates  to  the  gist 
of  the  charge  against  the  plaintiff.  It  follows,  therefore, 
that  the  exception  never  was  intentend  to  protect  a  defen- 
dant in  the  gratification  of  his  malice,  by  taking  shelter 
under  a  falsehood  published  by  another,  but  to  protect  one, 
who,  without  malice  and  for  purpose  necessary  to  the  ve- 
ry existence  of  society,  inquires  into  and  investigates  the 
characters  of  men  ;  and  the  true  meaning  of  the  exception 
is,  that  it  is  a  justification  only  so  far  as  it  is  evidence  of 
the  want  of  malice ;  as  when  one,  without  any  affirmation 
of  the  truth  of  the  fact,  states  what  he  has  heard  from  ano- 
ther, then  the  presumption  of  malice,  arising  from  the  pub- 
lication of  the  slanderous  words,  is  repelled  by  the  occa- 
sion and  manner  of  speaking  ;  but  it  will  not  hold  good 
when,  from  the  circumstances,  it  is  manifest  that  the  de- 
fendant used  the  words  with  an  intention  to  defame  the 
plaintiff,  although  he  gave  the  very  words,  and  the  name 
of  the  author.  As  in  this  case,  when  the  defendant  took 
upon  himself  to  affirm  the  truth  of  the  words,  then  he  is 
responsible  jfor  their  truth  upon  whatever  authority,  they 
may  have  been  spoken.     By  so  doing,  he  superadds   his 
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own  authority  and  influence,  and  inflicts  a  new  injniy,  for 
which  he  alone  is  responsible. 

In  this  case,  the  defendants  own  witness,- independent 
of  those  adduced  by  the  plaintiff,  stated  that  he  had  affirmed 
that  the  plaintiff  had  stolen  a  cart  tire,  but  added  that  he 
could  prove  that  Joseph  Simpson  had  said  so.  He  did 
then  give  his  sanction  and  the  influence  of  his  own  aflSr- 
mation  to  the  propagation  of  a  slander,  and  he  is  responsi- 
ble for  the  consequences. 

I  shall  next  proceed  to  consider  the  first  ground  of  the 
motion. 

Malice  is  the  very  gist  of  the  action  of  slander,  and  it 
follows  of  necessity,  that  all  the  circumstances  which  go 
to  prove  it,  or  from  which  it  may  be  inferred,  necessarily 
enter  into  it.  It  may,  and  is  frequently  implied  from  the 
wor^jis  spoken,  and  this  implication  is  strengthened  or  re-^ 
pelled  by  the  occasion  and  manner  of  speaking,  and  all 
the  variety  of  circumstances  which  could  enter  into  such  a 
thing;  and  there  is,  perhaps,  no  circumstance  which  more 
strongly  marks  the  character  as  to  the  quo  animo,  than 
their  frequent  repetition.  It  is  the  evidence  of  a  malicious 
heart  brooding  over  its  victim.  On  this  principle,  it  was 
held  in  the  case  of  Chailer  v.  Barrel,  (Peake,  N.  P.  25,  J 
that  words  spoken  subsequently  to  those  laid  in  the  decla- 
ration were  admissible.  Another  case  decided  on  the  cir- 
cuit, iu  this  state,  is  recqllected  by  my  brother  Ganti, 
which  accords  with  this  principle,  in  which,  when  the 
case  was  called  for  trial,  when  the  charge  was  that  the 
plaintiff  was  a  hog  thief,  Mr.  Justice  Grimk^y  our  late 
senior  associate,  permitted  evidence  to  go  to  the  jury,  that 
the  defendant  said  to  the  plaintff,  when  preparing  for  the 
trial,  "I  will  make  the  pigs  squeal  in  your  e?ifs.*'  It  is 
clear,  therefore,  that  the  same  words,  whether  ^oken  be- 
fore or  after  action  brought,  are  admissible. 

The  third  and  last  ground  involves  no  principle.'    The 
I'ourt  do  not  see  in  the  amount  of  the   verdict,  any  thing 
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liie  that  excess  and  outrage  of  public  feeling  which  would 
justify  their  interposing. 
<  The  motion  is  refused. 


Chndinen^  for  the  motion. 
Williams^  contra. 


Y.  J.  Harrington  vs,  Aarok  Wilkins. 

The  posaeanon  of  a  slave,  on  lands,  is  not  the  possession  of  his  owner, 
unless  such  possession  was  authorized  by  the  0>»'ner ;  for  to  ^n  a 
right  by  possession,  it  must  be  such  a  possession  aa  will  enable  the 
adverse  claimant  to  sue. 

The  character  of  possession  to  land,  whether  adverse  or  not,  is  a  conclu- 
sion to  be  drawn  from  all  the  circumstances,  and  belongs  to  the  jiuy 
to  decide.  An  adverse  character  may,  and  most  frequently  is  Emptied 
fiom  possession  alone.  So,  when  the  person  under  wliom  the  pkt.itifr 
claimed,  had  said,  *<Iam  ignorant  whether  they  (the  defciidants) 
have  a  right  or  not ;  I  will  not  wrong  tliem  out  of  a  &rthing,  and  if 
their  tide  appean,  I  will  pay  them  for  the  land ;"  it  was  held  that  the 
possesaion  was  not  such  an  adverse  possession  as  would  give  title. 

Tried  at  Union,  Spring  Term,  1822. 
TRESPASS  to  try  titles  to  land.  The  pfaintiff  derived 
his  title  from  a  grant  to  his  father,  John  Harrington  j  da-? 
ted  in  1787.  There  was  an  old  field  on  the  place  at  the 
time,  consisting  of  four  or  five  acres,  and  the  plaintiff 
proved  that  John  Harrington  had  possession  by  his  ten- 
ant, JVilliam  Harrington^  for  two  years,  immediately 
subsequent  to  the  grant.  After  this,  the  enclosure  wa3 
reduced  to  the  half  or  fourth  of  an  acre,  which  was  plant- 
ed in  cotton  up  to  the  death  of  John  Harrington^  in 
1793,  and  thence  up  to  the  marriage  and  removal  of  his 
widow  in  1795.     But  whether  this  small  patch  was  plant- 
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od  by  John  Barrington  and  his  widow*  and  for  tKeir  ^ 
nefit^  or  hy  one  of  their  negroes  for  his  owa  use,  W10 
doubtful  from  the  evidence.  Subsequent  to  this  p^riod^ 
Smithj  a  son-in-law,  and  one  of  the  executors  of  John 
Harringtonj  and  who  lived  on  an  adjoining  tract,  war 
accustomed  to  make  patches  for  sowing  tobacco  seed  on  a 
branch  that  ran  through  the  disputed  land  up  to  the  yftar 
1800,  since  which,  there  had  been  no  possession  on  the 
part  of  the  plaintiff. 

The  defendant  claimed  under,  and  derived  a  title  from 
a  grant  to  Matt^  Porter ^  which  was  much  older  than 
that  under  which  the  plaintiff  claimed.  He  proved  that 
Porter  cleared  and  settled  the  field  in  which  the  plaintifis 
had  had  possession  before  the  Revolutionary  war,  and  that 
in  the  time  of  the  war  he  left  it,  and  went  into  North-Ca- 
rolina, where  be  died,  so  that  the  plaintiff's  right  to  reoo* 
ver  depended  solely  on  his  possessory  title. 

The  claim  of  the  heirs  of  Porter  was  known  to  John 
ffarringtony  the  grantee,  under  whom  the  plaintiff  claim- 
ed, and  was  frequently  the  subject  of  conversation  up  to 
the  tine  of  his  death  in  1793,  and  several  of  the  witnesses 
stated  that  they  had  frequently  heard  him  say,  in  relation 
tQ  it,  th^t  ^^he  would  not  wrong  them  out  of  a  farthings 
and  that  if  they  would  produce  a  grant  and  establish  the 
lines,  he  wpuld  pay  them  for  the  land,  or  buy  it  of  them. '^ 
^  The  jury  found  a  verdict  for  the  defendant,  and  a  mo- 
tion was  made  for  a  new  trial,  on  th/e  foUowing  grounds : 

Ist  Tl^t  the  plaintiffmade  out  a  good  and  snSeient 
titlQ  in  law  under  the  ^ta^te  of  limitations,  and  wa$  enti- 
tled to  recover, 

2A»  Mi^irection  of  the  oourt  in  the  following  partien*  * 
larSi  via: 

1st.  In  charging  t^  jury  thai  if  they  found  thai  th^ 
possession  of  the  small  patch  was  the  possession  of  Jo^ 
Harringtofn^9>  slave,  that  possession  could  not  ena|se  t» 
hiiA  benefit,  unless  it  appear  it  was  authorised  hy  him. 

9d.  bk  charging  the  jury  that  if  they  should  find  on 
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d0clfti«tion  of  John  Hiarrington^s  reasons  to  indace  th^ 
ikificIusiOA  that  it  Was  his  determination  not  to  Use  his 
possessiofk  in  opposition  to  the  better  right  of  the  heirs  of 
Porter,  if  that  should  appear,  or  that  it  was  his  intention 
f0  hold  stibjeet  to  that  title,  such  possession  could  not 
«nure  to  the  benefit  of  the  plaintiff. 

Mr.  Justice  Johnson  delivered  the  opinion  of  the  court  t 

The  grounds  of  the  present  motion  inrolve  two  qu6^ 
iions : 

1st  Whether  the  possession  of  a  slave  is  the  possession 
of  the  owner,  unless  it  appear  that  such  possession  wa^ 
iiifthorized  by  the  owner,  and, 

ddly.  Whether  the  possession  of  one,  claiming  under 
i  bad  title,  with  the  avowed  intention  of  holding,  subject 
io^  a  better  title  if  it  should  appear,  is  or  is  not  adverse  ? 

1st.  In  remarking  on  the  first  of  these,  I  shall  assume 
the  positions,  that  to  give  right  by  possession,  it  ought  to 
be  such  a  possession  as  will  enable  the  party  claiming  ad- 
versely to  sue,  (Bttiky  vs.  Irby,  2  Nott  fy  McCord,  343,^ 
and  thatt  the  owner  is  not  answerable  for  a  trespass  com- 
mitted by  his  slave,  (2  Bay^s  Reports j  345,  J  unless  it  bd 
done  ondef  his  authority^  It  was  doubtful  from  the  evi- 
dence in  this  case,  whether  the  possession  of  the  small 
pateh  was  the  possession  of  John  Harrington,  orth^ 
possession  of  his  slave.  If  the  slate's,  there  was  no  evi- 
dence thai  he  ever  authorized  it ;  and  from  the  positions 
keid  dowft,  it  follows  as  a  necessary  consequence  that  aa 
action  coald  Mt  be  maintained  against  him  for  this  tres* 
pBM,  and  therefore  could  confer  no  right  on  him.  And 
whether  this  was  or  was  not  such  a  possession,  was  a  ques« 
tioA  submitted  to  the  jury. 

As  iotrdduetory  to  the  consideration  of  the  secoiid  ques-  > 
tioii,  it  is  necessary  to  premise,  that  laying  tside  al^l  oth^ 
eeiftaideralions,  the  possession  of  Smith  wanted  the  p6r- 
mAneftcy  and  notoriety  necessary  to  give  it  e&ct  as  an  ad- 
verse possession,  (vide  Bailey  ys.  Irhy^  aupra^J  and  to 
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pake  ont  five  years  posses.sion^  it  was  necessary,  with  th^ 
two  years  possession  of  John  Harrington  by  his  tenant, 
toma\eout  three  years  of  a  possession,  concerning  which, 
as  before  remarked,  there  were  doubts  whether  it  was  his 
or  the  unauthorized  possession  of  his  slave.  If  his,  then 
the  second  quostion  propounded  arises. 

That  a  possession  adverse  to  the  claim  of  the  rightful 
owner  is  necessary  to  give  title,  is  a  legal  axiom  that  will 
not  be  controverted  ;  but  whether  it  is  or  is  not  of  that 
character,  is  a  conclusion  to  be  drawn  from  all  tlie  circum- 
stances, and  belongs  to  tlie  jury  to  decide.  An  adverse 
character  may  and  most  frequently  is  implied  from  the 
fact  of  possession  alone,  or  it  may  be  marked  by  the  most 
unequivocal  circumstances  ;  as  when  one  forcibly  expels 
another,  and  takes  and  maintains  the  possession,  and  for 
the  same  reasons,  a  possession  apparently  adverse,  may 
assume  an  opposiic  character,  when  taken  in  connection 
-yvith  the  circumstances.  Thus,  where  one  entered  under 
an  agreement  to  purchase,  (Jackson  vs.  Bard^  4  John- 
9071* s  Rep,  230,  J  So,  to  make  a  possession  adverse,  it 
must  be  hostile  in  its  iiiception.  f  Jackson  vs.  JVaterSy 
JJ2  Johnson^ s  Rep,  365.^  So  the  repeated  applications 
of  a  defendant  in  ejecthient  to  the  lessor  of  the  plaintiff  to 
purchase  the  premises  from  him,  affords  a  presumption 
that  he  came  into  possession  under  him,  and  repels  the 
presumption  that  it  was  adverse.  (Jackson  vs.  Has^ 
branch,  12  Johnso7i,  213.J  It  follows  therefore  that  it 
*  ig  in  the  power  of  the  party  in  possession  to  give  it  what 
character  he  please,  either  the  most  hostile,  or  its  con- 
verse. What  then  is  the  character  given  \fy  the  plaintiff's 
grantor  to  his  possession  ?  The  language  which  he  holds 
in  relation  to  the  claim  of  the  heirs  of  Porter  is,  "I  am 
ignorant  whether  they  have  a  right  or  not,  I  will  not 
vrong  them  '  out  of  a  farthing.  If  their  title  appears,  { 
will  pay  them  for  the  land,"  plainly  implying  that  he 
could  not  submit  to  convert  a  rigid  rule  of  law  into  an  in- 
5j:rumcnt  of  injustice.  This  language  is  in  accordance 
with  the  principles  of  natural  honesty,  and  it  would  beaa 
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outrage  on  common  sense  to  give  it  effect  in  such  a  manner 
as  to  compel  him  to  be  unjust  contrary  to  his  will. 

Independent  therefore  of  the  fmding  of  the  jury,  which 
I  should  regard  as  conclusive,  on  a  doubtful  question,  the 
facts  in  this  case  leave  no  doubt  in  my  mind  as  to  the  cor- 
rectness of  their  conclusion. 

The  motion  is  refused. 

Justices  Gantty  Huger^  Colcock  and  Nott^  concurred. 

O^Nealf  for  the  motion. 
,  contra. 


John  Black  vs.  Thomas  Shooler. 

A.  made  an  assignment  under  the  prison  bounds  act  to  B.  *<  and  otker 
creditors,''  held  that  the  asstgnnient  wu.3  to  B.  alone,  tlie  words, 
**  other  creditora*'  bein^  void  for  uncertainty. 

A  merchant  may  prove  iiis  book  entries  in  any  case  where  it  becomes 
necessary  to  have  them  proved. 

A  debtor  has  the  right  to  apply  his  pa}'ments  to  whatever  deb^  he  plea- 
sea  ;  so  where  A.  su'^d  B.  upon  a  note,  B.  contended  that  he  had 
agreed  with  A.  that  C.  for  whom  he  was  working*,  should  pass  his 
wages  OS  they  became  due,  to  the  credit  of  tikis  note  ;  it  was  ficUi  a 
sufficient  reply  that  the  wages  had  been  regularly,  during  the  work, 
passed  to  the  credit  of  a  book  account,  to  C.  created  durr.g  the  tune 
B.  worked  for  C.  consisting  of  smaU  items  from  day  today. 

THIS  was  a  summary  process  on  a  note  given  by  the 
defendant  to  George  Miller,  in  which  the  plaintiff  sued  in 
the  character  of  the  assignee  of  Miller ,  who  was  an  insol- 
vent debtor.  Miller,  before  the  bringing  of  this  action, 
had  been  arrested  at  the  suit  of  the  present  plaintiff,  and 
had  taken  the  benefit  of  the  act  for  the  relief  of  insolvent 
debtors,  usually  called  the  ^^  prison  bounds  act/'  and  had 
made  an  assignment  of  his  effects,  including  the  note  in 
question.     On  the  production  of  the  schedule  and  assign- 
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meat,  it  appeared  to  have  been  made  by  Mitter  to  the 
plaintiff,  *^John  Black  tind  his  other  creditors/' 

It  was  prored,  on  the  part  of  the  defendant,  that  he  had 
labored  for  Miller  two  or  three' months  before  the  assigiv- 
ment  to  the  plaintiff,  at  the  stipulated  if  ages  of  C  10  per 
month,  which  by  the  terms  of  agreement  made  before  he 
began  the  work,  was  to  be  passed  to  the  credit  of  this  note^ 
aoDid  this  was  insisted  oti  as  a  discount.  In  reply  to  this, 
Miller  J  who  was  a  merchant,  was  called  to  prove  that  this 
credit  was  passed  to  a  book  account,  created  durii^  the 
time  he  was  at  work^  and  from  the  book  of  entries,  it  ap» 
peared  to  consist  of  small  items  from  day  to  day,  amount- 
ing to  a  sum  equal  to  the  price  of  his  wages.  Another 
witness  stated  that  in  %  eoftversfttion  between  the  defend- 
ant and  Miller 9  he  heard  the  latter  tell  him  that  he  must 
'<  refuse  to  let  him  have  goods,  as  instead  of  paying  that 
which  he  already  owed  he  was  going  further  in  debt,"  ta 
which  he  made  no  reply. 

The  presiding  Judge  decreed  for  the  plaintiff  the  amount 
of  the  note  disallowing  the  discount. 

The  following  groonds  were  made  in  the  conrt  below 
and  were  renewed  here  in  opposition  to  the  plaintifTs  right 
to  recover. 

For  a  Don  suit. 

1st.  Because  the  plamtiff  shotfld  liaive  Med  i»  bis  own 
name,  and  not  as  assignee. 

'  2nd.  The  assignment  was  void  under  the  act,  in  as 
much  as  that  act  only  authorizes  the  assignment  |o  the 
plaintiff  in  the  action,  whereas  this  was  made  to  him  and 
^^  Millers  other  erediton."  Ai  alleventa  tlMy  should 
have  bees  joined. 

For  a  new  tpi»l. 

1st.  Because  Miller  ou^t  jn^t  to  have  been  adMtteik^ 
3  witness. 

2nd.  Because  the  discoHot  sbouM  banre  bee*  spjgtMd  to 
the  payment  of  the  note. 
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Mr.  Ittstlee  John$an  delivered  the  opinion  of  the  court : 

l9t  As  to  the  oon  suit 

Whether  the  allegation,  that  the  plaintiff  is  the  assignee 
of  JK/fer,  is  intended  as  a  descriptio  personm,  or  of  the 
right  in  which  hesued,  there  is  no  doubt  about  the  truth  of 
the  fact,  and  I  have  never  heard  that  the  statement  of  a 
iaet  fi>unded  in  truth  could  viciate  a  record,  although  it  ia 
some  times  uselesS|  and  in  such  a  case  it  is  considered  as; 
mere  surplusage. 

He  2od  ground  is  also  unavailing.  The  act,  it  is  true^ 
directs  that  the  assignment  shall  be  made  to  the  plaintifi^ 
and  this  assignment  is  made  in  conformity  to  it,  Init  it  is 
objected  that  it  is  viciated  hy  the  addition  of  Miller's 
^' other  creditors.''  It  is  not  necessary  to  enter  into  the 
considerfttioB  of  the  effect  of  an  assignment  to  other  per- 
sons than  the  plaintiff;  it  is  suflicient  for  the  purposes  of 
this  case,  t^at  this  is  in  effect  an  assignment  to  the  plaintiff 
alene,  the  addition  of  ''other  creditors"  being  void  for  its 
uncertainty.  The  principle  is,  I  think,  settled  by  this 
court  in  the  case  of  Duncan  vs.  Beard,  (2  Nott  fy  Mc- 
Cord,  400,^  where  it  was  held  that  a  grant  to  Livingston 
and  his  associates,  was  good  as  to  him,  but  void  as  to  his 
associates  for  its  uncertainty. 

As  to  a  new  trial. 

1st.  There  can  be  no  doubt  about  the  competency  of 
filler  to  prove  his  book  entries.  He  may  do  so  as  a  mer- 
chant, in  a  case  to  which  he  is  a  party,  and  it  follows  as  a 
necessary  consequence  that  he  may  do  so  in  any  case  in 
which  it  becomes  necessary  to  prove  them. 

2nd.  When  a  creditor  has  several  demands  against  the 
same  debtor,  it  is  the  right  of  tlie  debtor  to  direct  the  ap- 
plication of  his  payments  to  which  he  pleases,  and  their 
destination  cannot  be  changed  but  with  his  consent.  And 
upon  a  superficial  view  of  the  facts  in  this  case,  it  would 
seem  that  the  defendants  wages  ought  to  have  been  passed 
to  the  credit  of  the  note  on  which  this  action  was  brought, 
but  on  a  more  attentive  consideration  I  think  a  different  re- 
sult will  follow. 
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The  wa^s  were  not  due  when  the  agreement  was  made, 
and  were  only  anticipated  ;  so  that  in  fact,  no  payment 
was  made.  Board,  clothing,  and  other  necessaries  might, 
under  some  circumstances,  have  constituted  a  precedent 
charge  on  this  fund,  and  from  the  very  nature  of  it,  the 
net  profits  was  all  that  could  have  heen  contemplated. 
So  if  the  defendant  had  requested  payment  of  a  part  of  the 
accruing  wa^res  to  answer  other  pur)K)ses,  although  tliis 
would  not  have  been  a  direct  recision  of  the  contract  to  ap- 
ply it  to  the  note,  it  is  necessarily  so  irf  effect.  And 
when,  as  in  this  rase,  he  was  drawing  daily  on  Miller 
for  small  sums,  it  may  fairly  he  presumed  that  it  was  in 
reference  to  and  on  the  credit  of  this  fund,  and  implies  his 
assent  to  that  app?opn\4ion  of  it. 

This  view  oi  the  subject  is  ai'lcd  by  the  consideration, 
that  this  debt  was  iubtlv  due  to  Miller  either  on  the  note 
or  account,  and  tlie  etiert  of  eranting  the  motion  would 
only  be  to  turn  the  plaintiff  round  to  the  commencement 
of  a  second  action. 

The  motion  is  refused. 

Justices  Colcocky  Nott,  Iluger  and  Gantty  concurred, 

Johnson  ^  McDowell y  for  the  motion. 
Or^gg  fy  Hunter  J  contra. 


EZEEIEL    BiRDSEYE    VS,    AMOS    DaVJS. 

When  a  contract  stipulates  for  the  performance  of  a  condition,  on  the 
event  of  a  contingency,  the  occurrence  of  which  muat  be  known  to 
one  of  the  parties,  but  not  necessarily  known  to  the  other,  it  is  the 
duty  of  liirn  to  whom  it  is  known  to  give  such  notice  to  the  other,  as 
a  sound  discretion  would  dictate,  undt^  all  the  circumstances  of  con- 
dition to  be  performed,  contiguity  of  parties,  &c. 

Tried  at  Union,  Spring  Term,  1822. 
THIS  was  a  svm,  pro.  on  the  following  note,  to  wit : 
"On  or  before  the  1st  day  of  April  next,  I  promise  to  pay 
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JBXfikid  Birdseye,  or  bearer,  forty  five  dollars,  value  re* 
c^ved,  in  a  clock  which  he  warrants  to  run  and  perform 
^ell*  If. it. does  not,  he  agrees  to  make  it,  or  furnish  one 
Uuit^hall.  Should  it  he  my  choice,  he  is  to  exchange  it 
for  aa  eight  day  clock  with  a  looking  gloss,  atone  huncired 
dpliars,  &q."  Xhe  note  was  given  in  November,  l.SiaO, 
and, the  ^efeace  set  up  was  that  the  clock  did  not  keep 
time. 

Tbcidef^dant.  proved  thjtt  in  a  very  short  time,  after 
hepurcha^exl  the  clock,  she  stopped  running,  but,  from 
whl^t  capae^  the  witness  having  no  skill  in  this  matter,  did 
ngt  kjpLPW^  and  still  continued  in  that  situation.  I^e.was. 
uixabl^^  ho.wcver,  to  prove  that  he  had  given  notice  to  the^ 
plaintiff  of.  this  fact  until  February,  1822,  about  the  tipie. 
the  action  was  brought,  and  fifteen  months  after  the  con- 
tract in  a  dispute  between  them.  He  then  told  the  plain- 
tiff thp,  clock  wa$^o(l.  for  nothing,  and  he  might  take  her 
back*  Th^  plaintiff  then  offered  if  he  would  place  the 
clpck  in  the  hand$  of  a  respectable  gentleman,  he  would^ 
even  then  take  her  back,  if  on  a  fair  trial,  she  did  npt  k^ep. 

» 

good  time.     This  the  defendant  refused  tp  do. 

On  the  part  of  the  plaintiff,  it  was  contended,  that  tp  en- 
able the  defendant  to  avail  himself  of  this  defence,  he 
should  have  given  notice  to  the  plaintiff  of  her.  defects  in  a 
reasonable  time  after  it  was  discovered,  and  the  court  be- 
ing of  this  opinion,  and  that  notice  had  not  been  given  in 
a  reasonable  time,  gav^a  decree  for  the  plaintiff. 

A  motion  was  made  to  reverse  that  decree. 

Mr.  Justice  Johnson  delivered  the  opinion  of  the  court : 
The  grounds  taken  in  support  of  the  present  motion  ai*6 
very  various,  but  they  do  not  exist  in  point  of  fjactor  are 
resolvable  into  the  single  question,  whether  it  was  incum- 
bent on  the  defendant  to  give  notice  to  the  plaintiff  that 
the  clock  did  not  ke^  time,  in  a  reasonable  time  after  it 
was  discovered  ? 

In  the  construction  of  a  contract,  the  intention  of  the 
parties  to  be  collected  from  the  instrument,  (if  in  writing,) 
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afiould  be  constantly  in  view,  and  in  their  perfbrmaA(5e^ 
good  faith  and  fair  dealing  is  always  required.  And  from 
Bence,  I  deduce  the  rule  that  when  a  contract  stipulates 
for  the  performance  of  a^ condition  on  the  event  of  a  con* 
tingency,  the  occurrence  of  which  must  be  known  to  one 
df  the  parties,  but  not  necessarily  known  to  the  other,  it  is 
tiie  duty  of  him  to  whom  it  is  known,  to  give  notice  of  it 
to  the  other :  On  this  principle,  it  was  held  in  the  case  of 
Miller  vs.  Parsons^  (9  Johnson,  336,)  that  where  a  deed 
(Contained  a  covenant  for  such  further  assurance  as  the 
grantee  or  his  counsel  should  reasonably  devise  ;  that  be- 
fore the  grantee  could  bring  an  action  for  the  breach,  he 
t^as  bound  to  devise  such  other  assurance  and  to  give  no- 
tice thereof  to  the  grantor,  and  allow  him  a  reasonable 
time  to  consider  of  it. 

In  this  case,  the  plaintiff  agreed  that  if  the  clock  did  not 
perform  well  he  would  make  it,  or  furnish  one  that  would. 
Now  the  clock  was  in  the  possession  of  the  defendant, 
aiid  its  deflciences  were  necessarily  known  to  him,  but  not 
to  the  plaintiff  who  resided  at  some  distance  ;  and  it  was 
incumbent  on  him^  according  to  the  rule,  to  give  notice  to 
the  plaintiff,  that  he  might  perform  his  part  of  the  contract 
by  making  it  keep  time  or  furnishing  one  that  would. 

What  would  or  would  not  be  a  reasonable  time  in  which 
the  notice  should  be  given  is  not,  as  I  am  aware  of,  fixed 
ty  any  rule,  ahd  most  be  left  to  the  exercise  of  a  sound  dis- 
cretion under  all  die  circumstances  ;  respect  being  had  to 
the  nature  of  the  conditions  to  be  performed,  and  the  con- 
tiguity of  the  parties  to  each  other ;  and  for  the  purposes^ 
of  this  case,  it  is  only  necessary  to  observe  that  consider- 
ing the  nature  of  the  contract  and  the  situation  of  the  par- 
ties, a  notice  at  the  Expiration  of  fifteen  months  was  not  in 
reasonable  time* 

The  motion  is  refused. 
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Justices  Nott,  Richardson,  Huger  and  Colcock,  canr 
^urred. 

Justice  Oantt  dissented. 

HemdoUf  for  the  motion. 
Famandis,  contra. 


The  State  ps.  Wii«liam  McDonald. 

On  an  indictment  for  bastardy,  it  i«  unneceasaiy  to  allege  that  the  child 
ia  likely  to  become  a  burthen  upon  the  district,  and  that  the  defend.'' 
ant  refused  to  enter  into  recognizance  for  its  support,  in  pursuance 
of  the  act ;  and  if  such  averment  be  made,  it  need  not  be  proved.  1^ 
the  defendant  did  give  such  bond,  he  should  plead  it  in  bar. 

Tried  at  Richland,  October,  1622. 

THIS  wa3  a  prosecution  against  the  defendant  for  bast* 
ardy.  In  addition  to  the  allegation  that  the  defendant 
was  the  father  of  the  child,  the  indictment  charged  that  it 
was  likely  to  become  a  charge  to  the  district,  and  that  the 
defendant  had  refused  to  enter  into  recognizance  in  the 
penal  sum  of  £60,  conditioned  for  the  annual  payment  of 
£  5,  for  and  towards  the  maintenance  of  the  said  child, 
omitting  to  add  for  ^*  twelve  years,''  made  a  part  of  the 
condition  required  by  the  act. 

There  was  no  proof  that  the  child  was  likely  to  become 
a  charge  to  the  district,  or  that  the  defendant  had  refused  to 
enter  into  recognizance,  but  the  jury,  under  the  direction 
of  the  court,  found  the  defendant  guilty,  and  a  motion  was 
jnade  for  a  new  trial,  on  the  ground  that  proof  of  these 
facts  was  necessary  ;  and  in  arrest  of  judgment,  on  the 
ground  of  the  omission  to  add  "  twelve  years,  "  in  th^ 
condition  of  the  recognizance  se^  but  in  the  indictment. 
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Mr.  Justice  Johnson  delivered  the  opinion  of  the  court  : 
1st.  As  to  the  motion  for  a  new  trial. 
Tiie  geneidl  rule  is,  that  it  is  riot  necessary  to  avertn  an 
indictcient  any  L\zi  or  circumstance  which  is  not  a  consti- 
tuent part  of  the  rffence  charged  ;  and  if  they  are  stated, 
the}  ;ire  regarde*!  as  ^^^rplusage  and  need  not  be  proved, 
(1  Chifty^  Crim,  Law,  157,  232.)  This  rule  applies 
with  all  its  force  to  the  objection  that  it  was  not  proved 
that  the  child  was  likely  to  become  a  charge  to  the  dis- 
trict. On  looking  into  the  act  on  this  subject,  (1  Brevard, 
67,)  it  will  be  found  that  proof  of  that  factjs  necessary, 
only  when  the  molherof  the  child  is  brought  before  a  ma- 
gistrate on  the  information  of  some  other  person.  In 
that  case,  the  informant  must  state  that  the  child  is  likely 
to  becoine  a  charge  on  the  district,  not  as  it  has  been  in- 
sisted, as  a  constituent  part  of  the  charge  against  the'  de- 
fendant, but  to  authorize  the  magistrate  to  issue  his  war- 
rant to  apprehend  the  defendant. 

In  relation  to  the  objection  that  it, was  not  proved   that 
the  defendant  had  refused  to   enter  into   recognizance,  it 
•  appears  to  me  unnecessary  to  consider  it  in  reference  to  the 
general  doctrine,  as  the  act  itself  has  pointed  out  the  only 
fact  to  be  tried.     The  act  provides  that   when  the  person 
charged  with  being  the  father,  is  brought  before  the  magis- 
trate, if  he  shall  admit  that  he  is  the  father,  and  is  able  to 
give  the  security  required,  but  refuses  to  do  so,  then  he  is 
to  be  committed  until  he  does  so.     But  if  he  is  unable  to 
comply  with  the  requisitions  of  the  act,  "  or  should  he  deny 
that  he  is  the  father  of  the  said  child  or  children,  then,  and 
in  that  case,  a  jury  shall  be  charged  either  in  the  Court  of 
Sessions  or  Common  Pleas,  to  try  the  qutsiion  whether 
the  person  so  accused,  is  or  is  not  the  father  of  such  child 
or  children.*' 

The  only  question  authorized  to  be  tried  by  the  act, 
therefore,  is  whether  the  defendant  is  or  is  not  the  father 
of  the  child,  and  the  averment  that  he  had  refused  to  enter 
into  recognizance,  is  immaterial  and  unnecessary  to  be 
proved.    It  is  not  to  be  understood  that  a  defendant  could 
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be  indicted  and  convicted  after  he  had  entered  into  the  re- 
cognizance required  by  the  act.  On  the  contrary,  I  think 
it  would  be  a. good  bar  to  the  prosecution.  All  the  power 
the  court  hfts  over  the  subject  is  derived  from  the  act,  and 
that  is  confined  to  the  trial  of  a  single  issue  when  it  be- 
comes necessary  in  ^e  cases  specifically  stated,  and  it  is 
incumbent  on  the  defendant  to  exhibit  any  tiling  which 
he  may  deem  necessary  to  his  defence. 

This  view  of  the  case  supersedes  the  necesity  of  consid- 
ering the  motion  in  arrest  of  judgment.  The  averment 
that  he  had  refolded  to  enter  into  recognizance,  was  imma- 
terial and  is  rejected  as  surplusage,  and  consequently  any 
informality  in  setting  out  the  condition  fuilows  it. 

The  motion  is  refused. 

iu9titt9'SitAardsonf  Colcock,  HugerwoA  OatUt,  oon« 
eurred. 

Oo&dtvyn  ^*  Holmes^  for  the  motion. 
JeteTy  SoFr.  contra. 


The  State  vs..  Ajllen  Wii.liams. 

An  indictment  may  well  contain  a  count  at  common  law,  and  another 
under  a  statute. 

TTxe  caption  of  an  indictment  must  set  forth  with  sufficient  certain^. 
Ike  court  in  which  the  juit)r»  by  whom,  and  also  the  time  and  place 
at  which,  the  indictment  was  found :  So  if  it  be  at  a  special  court,  it 
should  so  be  stated. 

The  court  have  the  right  to  amend  the  caption  of  an  indictment  at  anf 
timc;  and  in  this  case,  gave  leave  after  conviction,  to  state  that  it  was 
at  a  special  court,  and  gave  a  form  for  such  caption. 

•riie  Constitution  confers  on  the  Legislature  a  general  powcrto  legis- 
late, with  only  two  classes  of  limitations;  those  that  are  direxitoiy, 
and  those  that  are  pfohibitoiy ;  and  there  is  nothing  in  the  constitu- 
tion that  prohibits  the  Legislature  from  authorising  the  Judges  tO 
appoint  special  courts;  nor  is  there  any  article  that  fizeffthetim^ 
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of  the  courts,  or  that  regulates  the  manner  in  which  the/  are  to  b^* 
provided  for. 
The  Act  of  Assembly,  providing*  for  special  courts  ''to  tiy  all  cases  tint 
may  be  ready  for  trial,  whether  criminal  or  civii,^  does  not  nean  to 
limit  the  powers  of  such  courts  to  the  trial  of  such  cases  only  as  maj 
have  been  prtfviously  ready  for  trial ;  but  such  authority  to  hold* 
court  of  sessions,  includes  all  the  powers  incident  to  such  a  court,  and 
necessarily  to  indict,  an  aign  and  try  ^  pris^er ;  and  the  ACt  lias  provid* 
ed  for  a  grand  jury  for  that  purpose. 

Tried  at  York,  August,  1822. 

A  SPECIAL  court  was  held  at  York  in  August  last^ 
in  pursuance  of  the  act  of  the  18th  December,  at  which 
the  prisoner  was  indicted,  tried,  and  convicted  of  the 
erime  of  horse  stealing. 

The  indictment  commenced  ^^  at  a  Court  of  Sessions, 
&c.  without  setting  out  that  it  was  a  special  court,  and 
contained  two  counts.  The  first,  charged  the  prisoner 
with  stealing  the  horse,  and  the  second,  with  being  pre- 
sent, aiding  and  abetting  Henry  A,  Garvin^  who  stole 
the  horse.     The  verdict  was  "  guilty  on  the  first  count.'* 

A  motion  was  made  to  arrest  the  judgment,  on  the  fol- 
lowing grounds : 

1st.  Because  the  indictment  containe^l  two  counts — one 
under  the  act,  and  the  other  at  common  law,  and  was  there- 
fore bad. 

2d.  Because  it  was  not  set  out  in  the  caption  of  the  in- 
dictment that  itVas  at  a  special  court. 

3d.  Because  the  act  under  which  the  court  was  held  i» 
imconstitutional  and  void. 

4th.  If  the  act  is  constitutional,  the  presiding  judge  has 
BO  power  to  enquire,  hear,  and  determine  criminal  cases 
in  the  same  term. 

Mr.  Justice  Johnson  delivered  the  opinion  of  the  court : 
1st.  The  first  ground  has  not  been  insisted  on  in  the 
argument,  and  it  is  only  noticed,  because  it  was  not  expli- 
citly abandoned.  Without  adverting  to  the  question  whe- 
ther the  second  count  charges  a  statutory  or  common  law 
offence,  it  will  be  sufficient  to  remark  that  the  writers  on 
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%rtininal  proceedings,  not  only  regard  it  as  legal  to  join  a 
count  at  Common  law  with  one  on  a  Statute,  but  advise  it  as 
necessary,  and  the  reason  is  that  it  is  impracticable  to  dis- 
cover in  all  cases,  the  precise  nature  of  the  evidence,  and 
the  grand  jury  cannot  like  the  petit  jury,  separate  a  count 
and  find  billa  vera  as  to  part,  and  ignoramus  as  to  the 
residue,  fl  Chittt/y  168,  248^.  They  could  not  there- 
fore on  an  indictment  on  a  statute,  find  a  true  bill  on  evi- 
dence of  an  offence  at  common  law,  but  must  reject  it  en- 
tirely. 

2d.  The  caption  of  an  indictment  must  set  forth  with 
sufficient  certainty,  the  court  in  which  the  jurors  by  whom 
and  also  the  time  and  place  at  which  the  indictment  was 
found.  This  strictness  was  required,  that  it  might  a[>pear 
on  the  face  of  the  indictment  that  the  court  had  jurisdic- 
tion of  the  offence,  that  the  juiors  were  sworn,  and  that 
the  court  was  holden  at  the  proper  time.  (2  Hawkins^ 
P.  C,  360-1-2-3.^  And  it  will  be  found  by  a  reference 
to  the  precedents  that  when  courts  were  holden  in  vacation 
under  special  commissioners,  it  was  usual  to  set  out  the 
commission  at  full  length  in  the  caption  of  the  indictment. 

The  acts  of  the  Legislature,  regulating  the  sittings  of 
the  courts,  have  appointed  the  third  Mondays  in  March 
and  October  for  holding  the  court  at  York  ;  and  so  far  as 
appears  in  the  face  of  the  indictment,  the  holding  of  the 
court  on  the  second  Monday  in  August  was  unauthorized, 
^nd  consequently  the  prisoner  was  improperly  put  on  his 
trial,  and  according  to  the  reason  given,  it  is  bad — and  al- 
though I  do  not  clearly  see  the  necessity  of  this  strictness 
undct  the  present  organization  of  the  courts,  it  is  safer  to 
adhere  to  the  principle.  Another  occasion,  and  perhaps 
at  a  distant  period,  its  propriety  and  necessity  may  be  de- 
veloped. 

There  is  no  doubt  however  about  the  right  to  amend  the 
caption  of  an  indictment  at  any  time,  and  leave  is  there- 
fore given  to  amend. 

The  following  seems  to  me  to  confomi  to  the  principles 
laid  down,  (to-wit;)     "At  a  special  Court  of  Sessions- 
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began  to  be  holden  in  and  for,  &c*  at,  &c.  on  the  —  dajr^ 
of^  &c.  in  the  year,'  &o.  in  conformity,  with  the  Act.  of 
Assembly,  in  such  case  made. apd.  provided,  in  pursuance 
of  the  order  of  the  judges  of  the  Court  of  Sessions  and 
Common  Pleas." 
3d.  Theargument  on  tlus  ground  assumed  the  position  that 
the  power  of  fixing,  the  time  for  holding  the  courts,  was 
limited  by  the  1st  sec.  of  the  3d  art.  of  the  constitution  to- 
the  Legislature  alone,  and  that  the  delegation  of  .that  pow- 
er to  the  judges  by  the  act  of  1817,  was  a  violation  of  it. 

The  constitution  confers  on  the  Legislature  a  general 
power  to  legislate  with  only  two  classes  of  limitaiiona ; 
those  that  are  directory,  and  those  that  are  prohibitory  ; 
you  shall  do  this,  and  you  shall  forbear  to  do  that;  Now, 
neither  this  nor  any  other,  article  of  the  constitution  has 
fixed  or  pointed  out  the  time  at  which  the  courts  are  to 
be  holden,  or  the  manner  in  which  it  is  to  be  provided  for. ; 
nor  is  there  any  prohibition  on  the  subject.  The  Legis- 
lature is  therefore  let  free  to  provide  for  it  in. the  manner 
they  may  think  the  most  adviseable. 

4th.  The  act  of  1817,  authorizing  the  holding  of  special 
courts,  provides  and  requires  that  the  judg^  of  the  courts 
of  Sessions  and  Common  Pleasmay,  whenever  they  deem 
it  necessary,  order  "  a. Special  Court  of  Sessiona  and  Com- 
mon Pleas,  to  be  holden  in  any  district,  for  the  purpose 
of  bearing  and  determining  all  such  causes,  rules,  and  mo- 
tions, whether  criminal  or  civil,  as  may  be  ready  for  trial 
in  the  said  court." 

The  view  taken  in  support  ofthisgroundwas  thatby  the 
words,  ready /or  trial,  was  a  limitation  of  the  powers  of 
the  court  to  the  trial  of  those  cases,  wherein  all 'the  steps 
preparatory  to  a  trial  had  been  before  taken,  and  conse- 
quently that  the  prisoner  could  not  be  indicted  and  tried 
at  this  court.  If  this  construction  was  to  pre\»il,.  a  spe- 
cial court  would  be  worse  than  useless  ;  a  party,  whether 
on  the  civil  or  criminal  side  of  the  court,  could  answer,  I 
am  not  ready  for  trial,  and  deprive  the  court  of  its  autho- 
rity to  try  the  cause.     The  authority  to  hold  a  Court  of 
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^iessions^  includes  in  it  all  the  powers  incipient  to  such  a 
eoiirt,  and  necessarily  the  pfower  to  indict,  ari^aign,  and 
try  a  prisoner  ;  and  the  act  itsdf  as  necessary  to  the  exe- 
Cfition  of  this  power,  has  provided  for  the  attendance  of  H 
grand  jury. 

Justices  HugeTy  Notty  Xichards&n  and  Coleock,  con- 
curred. 

Gantt,  Jttstice,  diasented. 

« 

WilKamSj  for  the  motion. 
Clarkey  Sol.  contra. 


MMk 


Thomas  OiktrsBs  ads.  Hxhst  Ktzeb. 

In  a  dedmtion  for  edand^r,  it  is  snftcient  to  set  out  the  substance  of 
tbe  slanderous  words  ^oken  c  So  it  is  enoug^h  to  say,  that  tlie  defea* 
.  dant  had  said  that  the  plaintiff  stole  his  potatoes. 

It  must  be  stated^  that  the  defendant  kpoke  or  pubiU/ied  the  slanderous 
words. 

Action  of  slander,  tried  before  Justice  Jahnsdny  at  Lex- 
ington, November  Term,  1822. 

THIS  was  a  case  of  slander. 

Verdict  for  the  plaintiff. 

The  defendant  moved  the  Constitutional  Court  in  arrest 
of  judgment. 

Ist.  Because  the  first  count  did  not  set  forth  the  slafi- 
derous  words  to  hcve  been  spoken  or  published  by  the  de- 
fenctoit. 

2nd.  Because  the  2nd  and  3rd  couota  did  not  set  forth 
the  particular  slanderous  words. 

9rd.  Because  the  2nd  or  Srd  counts  did  not  set  forth  that 
the  slanderous  words  were  spoken  or  published  of  or 
'  concerning  the  plaintiff. 

39 


9M  Colambia,  188S> 

Mr.  Justice  Gantt  delivered  the  opinion  of  the  coort:^ 

The  first  count  alleges  th:it.  the  defendant  intending  t» 
injure  and  slander  the  plaintiff,  in  a  certain  discourse 
which  the  defendant  had  with  divers  citizens  of  and  con- 
eerning  the  plaintiff,  certain  false  and  defamatory  wordsy^ 
to  wit :  He,  (meaning  the  said^  Henry  ^  J  stole  my  (m^n- 
ing  the  said  TTiomaSyJ  potatoes  and  bacon. 

This  count  in  the  declaration,  it  is  admitted,  cannot  be 
maintained.  It  is  not  alleged  that  the  words  were  spoken 
by  the  defendant,  nor  does  it  derive  any  support  from  the 
precedent  which  has  been  quoted  from  1  JRichardson^^ 
Practice  in  K.  JB.  109.  There  the  charge  as  stated,  is  that 
the  defendant  having  discourse  with  divers  subjects  con- 
iseniing  the  plaintiff,  &c.  openly  said,  and  with  a  loud 
voice  pronounced  of  the  plaintiff  certain  false  and  defama- 
tory words,  &c.  Whether  tlie  defamatory  words,  therefore, 
were  used  by  the  defendant  or  by  the  citizens'  with  whom 
he  held  discourse,  is  not  to  be  collected  from  the  phrase- 
ology used  in  this  count. 

The  second  eount  states  that  the  defendant  of  his  fur- 
tbet"  malice  against  the  plaintiff  afterwards,  to  wit ;  on  the 
same  day,  &c.  in  a  conversation  which  he  had  with  divert 
citizens  of  and  concerning  the  plaintiff,  did  falsely  publish 
and  declare  that  the  plaintiff  had  stolen  his  potatoes,  ba- 
con, and  flower,  (meaning  the  potatoes,  bacon,  and  flour 
of  the  defendant.) 

The  objections  to  this  count  are,  that  in  it  the  particu- 
lar slanderous  words  are  not  set  forth,  nor  is  it  stated  that 
they  were  spoken  or  published  of  or  concerning  the  plain- 
tiff. The  latter  objection  is  certainly  without  foundation. 
It  i9  expressly  alleged  that  the  words  were  spoken  of  and 
concerning  the  plaintiff.  But  as  it  respects  the  objection  of 
the  particular  slanderous  words  not  being  set  forth,  I 
would  observe  that  it  is  questionable  whether  such  ex- 
treme precision  in  pleading  of  actions  of  this  nature,  should 
be  counteiJanced  by  courts  of  justice.  Formerly,  when 
actions  of  slander  were  discountenanced,  it  is  not  to  be 
feooaidered  that  any  rigid  rules  of  construction  were  adop- 
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led  to  favor  what  was  considered  a  correct  policy,  which 
was  to  put  down  actions  of  this  kind.  Character'  at  this 
day  meets  with  better  protection  and  is  entitled  to  moro 
regard  and  consideration.  Under  our  happy  government^ 
its  value  is  incalculable,  and  of  conrse  every  protection 
which  the  law  can  afford  should  be  extended  for  its  pre- 
servation. Objections  as  to  form  merely,  should  never 
prevail  in  opposition  to  the  justice  of  the  case,  for  unless 
the  party  injured  by  false  and  malicious  scandal,  can  meet 
with  a  prompt  and  efficacious  remedy  in  making  an  ap- 
peal to  the  Uw,  the  consequences  as  respects  the  safety  and 
happiness  of  the  citizens,  would  be  alarming.  In  the  2ni 
count  of  the  declaration,  the  substance  of  the  sl^derous 
words  used  are  given,  and  I  do  not  consider  it  a  clear  and 
settled  rule  that  a  plaintiff  is  bound  to  allege  expressly 
what  particular  words  were  spoken.  In  1  Binneyy  395, 
a  count  was  determined  to  be  good,  which  stated  that  the 
defendant  spoke  certain  words  in  substance  as  follows,  &c. 
In  the  case  before  us,  the  plaintiff  does  not  profess  to  set 
forth  the  particular  words,  but  he  alleges  the  pith  and  sub- 
stance of  what  was  spoken  by  the  defendant,  maliciously 
to  injure  his  character,  and  I  am  decidedly  of  opinion,  tha^ 
he  has  alleged  enough  to  entitle  him  to  a  recovery,  if  his 
proofs  maintain  the  allegation  ;  and  that  they  do,  the  ver- 
dict of  the  jury  affords  conclusive  evidence.  In  the  Digest 
of  Massachusetts  Reports f  page  575,  letter  B.  as  to  the^ 
manner  of  declaring  in  an  action  of  slander,  it  is  said  ^'that 
a  general  count  in  an  action  for  defamatory  words,  a$ 
that  the  defendant  charged  the  plaintiff  with  a  particular 
crime,  is  good ;''  and  in  support  of  the  position,  the  case  of 
Nt/e  vs.  OtiSy  (S  Massachusetts  ReporiSy  I22jj  is  quo* 
ted.  I  am  not  fior  stuffing  a  declaration  with  matter  not 
essential  to  the  merits  of  the  question  to  be  tried  :  Where 
it  is  professed  to  set  forth  the  identical  words,  still  the 
party  plaintiff,  is  not  bound  to  prove  them  specially  as 
laid  ;  it  is  sufficient  in  all  cases  to  prove  the  substance  of 
them,  and  this  is  in  itself  sufficient  to  show  that  to  allege 
ij^e  substance  of  the  words  is  quite  enpu^^h.    The  moda  ef 
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forma  ct  speaking  them  is  nothiog.  The  2nd  coimt^ 
therefore,  in  the  declarttion,  I  take  to  be  a  good  legal 
count,  and  sufficient  to  maintain  the  action.  This  view  of 
the  second  count  will  render  unnecessary  any  examination 
of  the  third  count  as  stated  in  the  declaration.  The  judg- 
ment cannot  be  arrested  in  this  casCi  and  the  defendant^ 
motion  must  fail. 
Justices  Johnson,  Colcock  and  Nott,  concurred. 

Cfreggf  ibr  the  motion. 
McContp  contra. 


CONSTITUTIONAL  COURT 

or 

SOUTH^AROUNA,   JANUARY   TERM,    1823.— CHARLESTON. 


,  JUSTICES  PRESENT  THIS  TERM, 

ELIHU  H.  BAY,  RICHARD  GANTT, 

ABRAHAM  NOTT,  DAVID  JOHNSON, 

CHARLES  J.  COLCOCK.  JOHN  S.  RICHARDSON, 

DANIEL  ELUOTT  HUGER. 


John  H.  Sargent  vs.  Pat.  Fox. 

A  citation  from  the  ordinaiy,  giving  noticLe  of  one's  intention  to  applj  for 
administration,  need  not  be  published  in  a  newspaper;  but  it  b 
enough,  if  read  bj  an  officiating  clergyman  in  church. 

ON  the  26th  July,  1821,  the  Ordinary  of  Charleston 
district  granted  letters  of  administration  on  the  persona! 
estate  otJohn  Phillips  fF%t7e,  deceased,  to  the  defend* 
ant.  On  the  13th  of  August  following,  the  plaintiff  gave 
notice  that  he  would  appeal  to  the  Circuit  Court,  on  the 
ground  that  the  citation  giving  notice  of  the  defendant's  in- 
tention to  apply  for  the  administration,  had  not  been  pub- 
lished in  some  one  of  the  newspapers  in  the  city  of  Charles- 
ton.? The  ordinary  certified  that  it  was  duly  published  by 
the  officiating  clerg3rman  of  the  Roman  Catholic  Church : 
and  the  whole  question  was,  whether  the  publication  in 
the  newspapers  is  indispensable  ? 

The  Circuit  Court  refused  the  plaintiff's  application^ 
and  it  was  now  renewed  in  the  form  of  an  appeal  from  that 
decision. 


31t)  Charleston,  1838, 

Mr.  Justice  Johnson  delivered  the  opinion  of  the  court : 

I  am  not  aware  of  any  law  that  requires  the  publication 
of  a  citation  in  the  newspapers,  and  none  such  has  been 
adduced.  The  mode  resorted  to  in  this  case  has  been  iqt- 
memorially  and  almost  universally  practised. 

The  motion  must  be  refused. 

Justices  Colcockj  Nott  and  Huger,  concurred. 

Sargent^  for  the  motion. 
White,  contra. 


Haslet  and  others,  vs.  Street  and  others. 

One  copartner  cannot  authorize  an  appearance  for  the  othet. 

Tried  at  Charleston,  May  Term,  1822. 

THIS  was  an  action  against  the  defendants  as  copart- 
ners and  proprietors  of  the  Steam-boat  "  Charleston,"  on 
an  account  for  supplies  furnished  that  vessel.  The  ser- 
vice of  the  writ  was  accepted,  and  an  appearance  entered 
by  Messrs.  O^Hara  fy  Gibson,  as  attornies  for  the  de- 
fendants. When  the  case  was  called  for  trial,  Messrs. 
Cross  fy  Gray,  in  behalf  of  the  defendants,  moved  to  set 
aside  the  proceedings,  on  the  ground  that  the  acceptance 
of  the  service  of  the  writ  and  the  appearance  were  unau- 
thorized by  the  defendants,  and  that  they  were  therefore 
not  in  couit. 

The  facts  relied  on  in  support  of  this  motion  were,  that 
Mr.  Charles  O^Hara,  one  of  the  defendants,  had  autho- 
rized Messrs.  O^Hara  fy  Gibson  to  enter  the  appearance, 
but  they  were  not  authorized  by  any  of  die  other  defend- 
ants, and  the  whole  proceeding  was  unknown  to  as  many 
as  seven  of  them,  until  about  the  time  of  the  trial.  T4iese 
fects  were  not  controverted  by  the  plaintiffs,  and  the  ques- 
tion propounded  for  the  consideration  of  the  court  was. 
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whether  one  copartaer  can  authorize  an  appearance  for  the 
firm  ? 

The  court  being  of  opinion  with  the  plaintiffs  in  this 
question,  rejected  the  motion  :  and  on  the  trial  of  the  case, 
a  verdict  was  found  for  the  plaintiffs  ;  and  this  was  a  mo- 
tion to  reverse  that  decision. 

Mr.  Justice  Johnson  delivered  the  opinion  of  the  court : 
In  opposition  to  this  motion,  it  has  been  insisted,  on 
the  part  of  the  plaintiffs,  that  an  appearance  by  an  attor- 
ney of  the  court,  whether  authorized  by  the  defendant  or 
not,  is  sufficient  to  authorize  the  judgment  of  the  court ; 
leaving  the  party  injured  to  his  remedy  against  the  attor- 
ney ;  and  that  one  partner  may  authorize  an  appearance 
for  all.  To  support  these  positions,  1  Binney,  214. — 3 
Binney^  145,  and  6  Johnson,  396,  have  been  relied  on ; 
and  on  looking  into  these  authorities,  they  are  found  to 
go  all  the  length  contended  for  by  the  plaintiffs.  On  ge- 
neral doctrines  of  law,  I  would  weigh  well  an  opinion  op- 
posed to  these  respectable  autfiorities  before  its  adoption, 
but  in  questions  of  practice,  we  must  look  well  to  our 
own,  and  ought  not  to  depart  from  it,  except  for  impor- 
tant considerations  affecting  the  rights  of  the  parties  ;  for 
in  despite  of  all  theory,  every  independent  tribunal  must 
have  a  lex  fori  adapted  to  their  own  peculiar  situation. — 
With  regard  to  the  first  of  these  objections,  the  usage  has 
been  directly  opposed  to  it.  The  coUrt  has  never  refused 
to  set  aside  the  proceedings  before  the  cause  was  tried, 
where  the  appearance  was  unauthorized  by  the  defendant ; 
and  when,  as  in  this  state,  it  is  not  necessary  to  file  a  war- 
rant of  attorney,  or  to  do  any  other  act  to  entitle  an  attor- 
ney to  enter  an  appearance.  The  court  ought  to  be  cir- 
cumspect in  guarding  against  the  abuse  of  this  privilege, 
and  the  profession  themselves  are  interested  to  prevent 
consequences  alike  injurious  to  themselves,  and  their  cli- 
ents, which  would  arise  out  of  the  practice  contended  for 
by  the  plaintiffs. 

On  the  second  objection,  I  think  there  is  less  difficulty. 
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The  act  of  1 79«,  f2  Brevard^  170.  1  Faust ,  213  J  pnJ* 
vides,  that  in  all  actions  for  copartnership  debts,  where 
one  or  more  of  them,  the  copartners,  are  out  of  the  slate, 
or  are  dcmaant,  it  shall  be  sufficient  to  serre  process  on 
snch  as  ir.ay  reside  or  be  found  within  the  state,  or  upon 
5uch  of  the  firm  as  are  known  ;"  and  suits  so  commenced, 
arc  declared  to  be  valid  and  le^al.  It  is  not  pretended 
tli.it  the  question  under  consideration  is  expressly  eon- 
rhutcd  by  this  act,  but  the  analogy  is  so  striking,  and  the 
principle  involved  so  analogous,  that  they  may  be  regard- 
ed as  the  same.  The  act  recognizes  the  necessity  of  glv- 
ins:  notice  to  all  the  firm,  and  provides  only  for  cases 
wii:ire  the  process  of  the  court  is  insufficient  for  thSif  pur- 
po-e.  Now,  if  notice  to  one  only  was  sufficient,  it  is  a^ 
cO'  v^tually  done  by  serving  as  accepting  the  process^  and 
tlip  act  was  useless  ;  and  I  oeduced  from  it  the  c^nelu^ion, 
th-it  fl.e  pro '»t ice  before  the  act  was  to  give  notice  to  all 
vi'itinn  the  reach  of  the  process.  It  appears  to  me  hower* 
or,  that  both  of  these  questions  have  been  settled  by  the 
court  in  the  case  of  Keckly  vs.  Kern  fy  Perry ^  decided  in 
Charleston,  May  Term,  1822,  and  although  they  are  not 
'  propounded  in  precisely  the  same  terms  as  those  in  which 
this  case  is  presented,  the  opinion  of  the  court  is  predicat-* 
ed  on  the  view,  that  one  copartner  cannot  authorize  an  ap- 
pearance for  the  other,  and  in  that  case,  as  in  this,  an  aph 
pearance  had  been  entered  by  an  attorney  for  a))  the  de- 
fendants. The  responsibility  of  a  firm  is  in  effect  a  joint 
contract,  and  it  will  not  foe  denied  that  all  parties  to  ajoint 
contract  must  be  sued.  In  joint  and  several  contracts, 
those  only  are  concluded  by  the  judgment  who  are  made 
parties  by  process.  In  any  view  of  the  case,  I  think 
therefore  that  the  motion  to  set  aside  the  proceedings 
ought  to  prevail,  except  as  to  the  defendant,  Charles 
O^Hara^  who  authorized  the  appearance,  and  this  is  the 
opinion  of  the  court- 
Justices  Colcoek  and  Richardson^  concurred. 

Nott,  Justice  :  I  consider  this  case  as  decided  by  the 
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eftle  o^  Keekly  ts.  Kern  fy  Perry j  and  therefore  coneur 
in  the  opinion  that  the  motion  ought  to  be  granted. 


Crossj  for  the  motion* 
King,  eontra. 


Mi 


Adrr^r  (^  H.  W.  Libekints  t;^.  Sam'l  A.  ORfiCNLAHl^* 

Whew  •  jury  rejesCed  t  bond,  e/invn  year?  oU;  as  paid,  and  ttated  in 
court  that  they  did  so  on  account  of  obliterated  marka  upon  It,  Urbicli 
inarka  had  not  been  observed  by  the  opposite  party  or  the  court,  •• 
new  trial  was  granted  to  enable  the  obligee  to  adduce  evidence  in  etp 
pknation,  and  that  he  should  not  be  surprised. 

Am  a  gtneral  ruie,  facta  unknown  to  the  court  are  not  peiteisalble  to  in- 
fluence the  finding  of  the  jury. 

Surprize  alone,  it  seems,  arising  out  of  circumstances  unknown  to  th^ 
party,  and  without  his  control,  is  of  itself^  sufficient  to  authorize  a 
new  trial. 

Tried  in  Charleston,  May  Term,  1822. 

The  plaintiff's  intestate  had  recovered  a  judgment 
Againt  tt>e  defendant  for  $  930  14,  which  was  entered  up 
on  the  20Ui  February,  1813,  and  this  was  an  action  ofdebt 
brought  by  the  present  plaintiff  on  the  judgment.  The 
defendant  gave  in  evidence,  by  way  of  discbunt,  a  bond 
made  by  the  plaintiff's  intestate  to  him,  dated  the  4th 
June,  1811,  conditioned  for  the  payment  of  |I700,  with 
interest  from  the  date.  This  discount  was  resisted  by  the 
plaintiff,  on  the  ground  of  the  presumption  of  payment 
arising  from  lapse  of  time  and  some  other  circumstances. 

The  jury  found  a  verdict  for  the  plaintiff,  for  the  amount 
of  his  demand,  disallowing  the  discount.   . 

On  coming  into  court,  the  jury  stated  that  after  they 
had  retired  to  consider  of  their  verdict,  it  was  discovered 
that  something  had  been  written  in  pencil  under  the  bond, 
which  bad  been  so  carefully  rubbed  out  that  it  was  illegi- 
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ble,  althoUi^h  9ome  of  jthe  characters  were  visible,  and  thaC: 
their  verdict  was  founded  on  the  suspicions  which  gretr 
out  of  this  circumstance. 

Mr.  Justice  Johnson  delivered  the  opinion  of  the  court : 
The  motion  of  the  defendant  for  a  new  trjal  is  predica* 
ted  on  the  g;enera)  ground  that  the  verdict  is  contrary  to 
law  and  evidence.  Less  than  twenty  years  is  not  per  se 
sufficient  to  authorize  the  presumption  of  payment,  nor 
does  it  appear  to  methat  the  circumstances  relied  on  in 
^aid  of  this  presumption,  would  authorise  it  in  sa^horta 
period  as  eleven  years,  unsupported  by  the  suspicious  and 
obliterated  memorandum  underwritten  on  the  bond,  by 
which  the  jury  was  controlled  in  their  verdict.  And  if 
the  case  stood  thus,  I  should  incline  to  think  that  a  new 
trial  ought  to  be  granted,  the  verdict  being  directly  oppo- 
sed to  the  evidence.  For,  cautious  as  tlie  court  is  in  inter- 
fering with  the  verdicts  of  juries  arising  out  of  facts,  there 
have  arisen,  afid  will,  as  long  as  man  coniinnes  frail,  ca- 
ses in  which  it  would  be  iniquitous  to  refuse  it ;  and  if  this 
memorandum  was  rightly  called  in  aid  of  the  other  circum- 
stances relied  on,  I  should  hesitate  in  pronouncing  for  a 
new  trial.  The  memorandum  entirely  escaped  the  vigi- 
lance of  the  council  on  both  sides  and  of  the  courts  and  upr 
on  examination,  it  is  found  that  to  detect  that  any  thing 
bad  been  written  on  the  bond,  the  eye  must  be  directed 
to  the  spot,  and  even  then,  it  requires  great  acuteness  of 
vision  to  trace  any  of  the  characters  ;  so  that  it  is  no  mat- 
ter of  surprize  that  it  was  not  observed.  It  becomes  then 
a  question  of  some  consequence^  how  far  facts  unknown  to 
the  court  ought  to  be  permitted  to  influence  the  finding  of 
a  jury.  As  a  general  rule,  they  are  entirely  excluded  ; 
but  in  this  case  the  memorandum  was  indorsed  on  the  bond 
and  constituted  a  part  of  the  res  integral  and  was  nece^ar 
rily  and  properly  before  the  jury,  and  could  not,  there- 
fore, be  excluded ;  and  in  this  view  of  it,  the  verdict  might 
be  supported.  It  is  evident,  however,  that  the  detection 
of  this  memorandum  has  operated  as  a  surprize  on  the  de- 
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ftndant.  If  known,  it  was  not  incumbent  on  him  to  gire 
explanations  to  a  thing  in  itself  unintelligible  until  it  was 
used  as  a  weapon  against  him  ;  and  this  was  not  done  .until 
the  jury  had  retired  and  alLoommunication  with  them  was 
prohibited ;  and  the  course  the  case  had  taken  was  un- 
known. If  it  had  been  made  a  ground  of  the  defence  in 
the  court,  the  defendant  might,  by  the  introduction  of  evi* 
dence,  have  given  it  all  the  explanations  it  required,  or 
the  jury  might  have  been  instructed  by  the  court  in  re- 
spect to  its  legal  operation.  Upon  the  whole,  therefore, 
I  conclude  that  a  new  trial  ought  to  be  granted,  on  the  i 
ground  of  surprize  alone,  to  give  the  defendant  an  oppor- 
tunity  of  explaining  what  he  was  not  called  on  to  do  be- 
fore, and  which  has  operated  so  much  to  his  prejudice. 
Surprize  alone,  arising  out  of  circumstances  unknown  tO 
the  party  and  without  his  control,  is  of  itself,  sufficient  to 
authorize  the  couit  to  grant  a  new  trial,  and  this  is  one  of 
those  extraordinary  cases .  in  which  the  court  sees  clearly 
that  the  fact  on  which  the  verdict  is  principally  predicated^ 
has  not  been  investigated,  and  that  without  the  fault  of  the 
party.  It  is  better,  therefore,  t0  send  it  back  for  investi- 
gation, than  to  incur  the  risk  of  doing  injustice  by  deci«> 
ding  on  a  partial  view  of  the  case. 

The  motion  is  granted. 

Justices  Calcockf  Noit,  Richardson  and  Huger^  cofi^ 
eurred. 

White^  for  the  motion. 
Kennedy y  contra. 


I 
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C  F.  Matiiewson  v8.  Dr.  Philip  Moobe* 

To  make  out  the  proof  of  a  return  of  non  e»t  inventus^  in  an  action  ag^nst 
the  bail,  ft  was  held  that  the  memorandum  "  N.  E.  I.  per  Jackson," 
jmd  the  following  return :  **1  haye,  by  my  deputy,  John  7.  Smnrt, 
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Hwde-diltg^nt  fetreh  for  the  dt  fendaat,  but  could  not  find  hiii^  Ji^ii 
jR.  Cleary^  aherifF,**  which  purported  to  have  beeh  3Wom  to  before 
one  of  the  clerks  of  the  Sheriff's  othce,  and  signed  in  the  hand-wiii- 
ijig'  of  such  clerk,  composed  a  sufficient  return,  the  Sheriff  and  Jack* 
mm  both  beiftg  deAd,  and  no  explanation  to  be  «btainl9d. 

Tried  at  Charleston,  May  Term,  1S23. 

THIS  was  an  action  of  debt  on  a  bail  bond,  entered  in- 
to  by  the  defendant,  as  bail  for  SandoZy  in  an  action  atthn 
suit  of  the  plaintiff.  The  plaintiff  sued  out  a  ca.  sa.  on 
the  'jdgment  obtained  agaiast  Sundoz^  on  which  thef^l* 
lowing  memorandum  wss  endorsed  : 

"  N.  E.  I.  per  Jackson,        • 

And  also  the  following  return  : 

^M  have,  by  my  deputy,  <A>An  T,  ifmar/,  made  diligent^ 
search  for  the  defendant,  but  could  not  find  him.  JQkn^ 
S.   Cfcary,  Sheriff." 

Which  purported  to  be  sworn  to  before  Mr.  Chiiiy, 
justice  of  the  peace.  The  signature  of  Cleary  to  this  re* 
turn  was  in  the  hand»writing  of  Mr.  Chitlj/y  who,  on  b«-i 
iDg  sworn,  stated  that  he  was  one  of  the  sheriff's  clerks^ 
and  was  accustomed,  under  his  direction  and  authority,  to 
make  out  and  subscribe  in  his  name,  returns  of  tlie  pjro^ 
cesses  which  passed  through  the  office  ;  and  witf^out  pre- 
tending to  any  distinct  recollection  of  the  particular  case, 
"bad  no  doubt  that  such  was  the  fact.  Smart  and  Jackson 
were  both  deputies  of  Cleary j  the  Sheriff,  and  the  tWQ 
last  had  died  sometin^e  before  the  trial ;  and  Smari^  who 
was  called  by  the  defendant  to  controvert  the  truth  of  the 
return,  stated  that  he  had  no  recollection  that  the  ca.  sa. 
was  ever  in  his  hands,  as  the  return  purported,  and  he  was 
confident  it  was  not,  from  the  circumstance,  that  the  me- 
morandum "  N.  E.  I.  per  Jaxikson^^  was  in  the  hand- 
writing of  Jackson;  and  he  drew  from  it  the  further  con- 
clusion that  it  had  been  in  the  hands  of  Jackson^  and  that 
he  had  acted  upon  it  The  defendant  also  offered  evi- 
dence to  prove  that  the  contract  on  which  the  original 
judgment  in  the  case  of  the  plaintiff  against  Sundoz  was 
^Usurious,  but  it  was  rejected  by  the  cpurt. 
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A  verdict  under  the  direction  of  the  court  wfts  found 
for  the  plaintiff,  and  the  defendant  moved  for  a  new  trial 
oo  the  following  grounds : 

lst«  Misdirection  of  the  court  in  charging  the  jury  that 
tile  return  to  the  ca.  sa,  was  good. 

2d.  EiTor  in  rejecting  the  evidence  of  usury. 

Mf.  Justice  Johnson  delivered  the  opinion  of  the  courts 

In  order  to  char^  the  hail,  the  act  requires  that  a  ca. 
M.  shall  be  issued  against  the  principal,  and  returned  nan 
est  inventus;  and  hence,  the  contest  in  this  case,  whe- 
ther this  is  or  is  not  a  true  and  sufficient  return  ? 

For  the  defendant,  it  is  insisted,  that  the  memorandum, 
^  N.  E.  I.  per  Jacksouy^  is  no  return,  and  that  the  truth 
of  the  formal  return  is  controverted  by  Smarts  the  depu- 
ty, by  whom  the  service  is  stated  to  have  been  performed. 

It  is  not  necessary  to  the  purposes  of  this  case  to  con- 
trovert the  correctness  of  the  fir^t  of  these  conclusions. — 
To  say  the  least  of  it,  the  court  would  weigh  well  the  con- 
sequences before  it  would  lend  its  sanction  to  a  practice 
so  loose  and  equivocal,  by  giving  to  it  a  legal  effect ;  but 
as  a  private  memorandum  intended  to  assist  the  sheriff  in 
making  out  formal  returns,  it  is  at  most  harmless,  and 
may  be  useful.  It  is  objected  further,  however,  that  the 
formal  return  is  falsified,  by  the  circumstance,  that  the 
search  was  not  made  by  Smart j  the  deputy,  by  whom  the 
return  states  it  to  have  been  done.  This  objection  may 
be,  and  probably  is,  in  fact,  well  founded  ;  but  I  think  it 
does  not  follow  that  the  return  oinon  est  inventus  is  fal- 
sified. The  evidence  of  Smart  is  not  a  negation  of  the 
truth  af  the  return,  only  so  far  as  his  agency  is  concern- 
ed ;  but  it  does  not  follow  that  the  service  was  not  per- 
formed ;  and  that  was  all  that  was  necessary  to  authorize 
the  return.  The  Sheriff  himself,  or  Jackson^  or  any  other 
deputy  was  equally  competent.  And  informal,  and  uncleri- 
cal,  as  the  memorandum,  "  N.  E.  I.  per  Jachson^^^  may 
be  as  an  official  return,  we  know  that  it  is  vsed  as  an  index. 
to  Uie  return  of  no»  est  inventus,  and  without  attacfaipg 
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further  importance  to  it,  all  the  difficulties  on  this  point 
are  salved.  It  proves  that  the  service  required  was  per- 
formed by  Jackson,  and  justifies  the  return,  and  that  the 
introduction  of  the  name  of  Smart  was  a  mere  clerical 
mistake,  from  wliich  the  most  circumspect  are  not  exempt* 
ed.  The  death  of  both  Chary  and  Jackson,  who  could 
have  given  the  explanations  which  the  circumstances  fui^ 
nish,  is  an  additional  reason  for  giving  efieet  to  this  re- 
turn. It  will  not  b^  controverted  that  the  judgment  of 
the  court  is  conclusive  on  the  rights  of  parties  and  privies, 
and  the  rights  of  strangers  are  not  affected  by  it,  because 
they  have  no  interest.  Whatever,  therefore,  may  be  the  re- 
lation in  which  thb  present  defendant  stood  to  the  judg- 
ment in  the  case  of  the  plaintiff  against  Sandoz,  he  is  con* 
eluded,  and  the  evidence  offered  to  show  that  the  contract 
on  which  that  judgment  was  founded  was  usurious,  was 
pioperly  rejected. 

The  motion  is  refused. 

Justices  Colcock,  Richardson  and  Huger,  concurred. 

Crafts  4«  Eckhard,  for  the  motion. 
Cross  4'  Graj/y  contra. 


John  Duncan  ads.  Michael  Bloomstock. 

On  amotion  being  made  to  set  off  mutual  judgments  at  the  same  couk^ 
during  which  they  were  obtained,  the  court  granted  the  motion,  not- 
withstanding the  opposite  party  had  assigned  his  judgment  to  a  tliii^ 
person;  the  assignment  being  so  promptly  made,  excited  suspicion 
tliat  it  had  been  done  to  prevent  a  set-off. 

It  was  also  heldy  that  a  judgment  Recovered  in  an  inferior  court  might  be 
set-off  against  one  of  a  superior  court. 

A  verdict  or  judgment  is  not  negotiable ;  the  court  will,  nevertheless, 
respect  an  assignment  of  such  where  it  appears  calculated  to  promote 
the  ends  of  justice  ;  but  not  where  it  has  a  contrary  tendency. 

AT  this  term,  the   plaintiff,  Bloomstock,  obtained  a 
verdict  against  the  defendant,  John  Duncan,  for  the  sura 
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•rtwo  hundred  dollars.  In  July  term,  1821,  of  the  City 
Court  of  Charleston,  the  present  defendant,  as  plaintiff, 
had  obtained  a  judgment  against  the  present  plaintiff  for 
two  hundred  and  ninety  one  dollars.  This  was  a  motion 
to  compel  the  plaintiff  here  to  discount  one  against  the 
other.  The  plaintiff  resisted  the  motion  on  the  ground 
that  he  had  already  assigned  the  verdict  over  to  third  per- 
sons. 

The  court  overruled  the  motion. 

This  was  an  application  to  this  court  to  reverse  that  de- 
cision. 

Mr.  Juisiice  Noit  delivered   the  opinion  of  the  court: 

That  mutual  judgments  may  be  set  off,  was  decided  at 
the  last  sitting  of  this  court,  in  Columbia,  in  the  case  of 
JViUiams  &  EuatiSy  antej  203.  In  that  case,  it  was  said  to 
be  a  part  of  the  equitable  jurisdiction  of  this  court,  and 
ought,  therefore,  to  be  so  exercised  as  to  do  equity  between 
the  parties.  The  rule  there  laid  down,  was  that  the  par- 
ty wishing  to  avail  himself  of  such  a  motion,  mubt  make 
it  at  the  first  court.  And  that  if  he  delayed  it  until  a  suc- 
ceeding court,  and  in  the  mean  time  the  interest  of  third 
persons  intervened  by  the  assignment  of  the  judgment  or 
otherwise,  it  ought  not  to  be  granted.  In  this  case,  the 
mover  has  used  all  the  diligence  in  his  power.  Ills  mo* 
tion  was  made  at  the  same  court  at  which  the  judgment 
was  obtained  against  him.  And  the  promptitude  with 
which  the  other  party  attempted  to  transfer  the  verdict,  is 
calculated  to  excite  suspicion  that  it  was  done  in  anticipa- 
tion of  such  a  motion  and  for  the  purpose  of  defeating  it. 
A.verdict  or  judgment  is  not  negotiable.  The  court  will, 
nevertheless,  respect  such  an  assignment  where  it  appears 
calculated  to  promote  the  ends  of  justice,  but  not  where  it 
has  a  contrary  tendency.  The  only  doubt  in  this  case  was 
whether  a  judgment  obtained  in  one  court  could  be  set  off 
against  one  recovered  in  another.  But  by  looking  into 
the  authorities,  I  find  them  very  satisfactory  on  that  point. 
A  judgment  obtained  in  the  Kings  Bench  may  be  set  off 
against  one  obtained  in  the  Common  Pleas..    And  a  judg- 
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ment  of  an  inferior  court  may  be  set  off  against  one  ofm, 
auperior court.  ( Thrustout  Ex dem.  Barneys,  Crnf- 
icTy  2  Blk,  Rep.  826.  Barker  vs.  Braham,  3  TFillso^, 
396.  Montague  On  Set  off,  Jipp,  7,  8.  ScAermer/wrn 
Ts.  Schermerhomy  3  N.  Y.  Term  Rep*  190.  Simpson 
Vs.  Hartj  14  Johnson^  75,  J 

The  motion,  therefore,  must  be  granted  so  far  as  regards 
the  amount  of  the  judgments.  But  the  court  will  not  in- 
terfere with  the  costs.  They  belong  to  the  attorneys  and 
the  respective  officers  of  court. 

Justices  Johnson  And  Huger,  concurred. 

Kingf  for  the  motion. 
CrafU  4*  Eckhard,  contra. 
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Ex'or  &  Ex'rx  of  Vakherburoh.  > 

A  receipt,  like  any  other  paper,  is  to  be  construed  according  to  its  most 
obvious  import,  and  wiU  be  considered  final  and  conclusive  between 
the  parties  where  it  purports  to  be  so,  except  where  some  satisfacto- 
ry and  clear  evidence  shall  be  produced  of  errow  or  mistake. 

And  af^erthe  death  of  the  debtor,  who  made  the  payments^  the  coort 
wiU  not  set  aside  a  receipt  in  fuU«  only  from  the  circumstance  that  it 
appears  on  the  plaintiff's  books  that  the  amount  of  goods  charged  after 
the  date  of  a  receipt  prior  to  the  one  in  question,  to  the  date  of  the 
last,  with  the  omission  of  one  article,  cotresponded  with  the  sanfe 
mentioned  in  the  last  receipt,  leaving  a  balance  unpaid. 

THIS  was  an  action  of  assumpsit  to  recover  the  balance 
of  an  account  of  $  395.  The  defendant  produced  a  r&* 
ceipt  in  full  against  the  account,  and  contended  that  the 
plaintiff  ought  not  to  be  f>ermitted  to  controvert  it  by  pa* 
rol  evidence.  The  presiding  Judge,  however,  permitted 
evidence  to  be  given  of  any  error  or  mistake  which  would 
shew  that  the  balance  now  claimed  was  still  due.    The 
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plaintiff's  then  produced  their  books  and  proved  their  ac*J« 
count.  It  appeared  that  they  had  given  credit  for  all  the 
receipts  produced  by  the  defendants,  which  left  the  h?'l- 
ance  now  sued  for.  There  did  not  appear  to  be  any  error 
br  mistake  in  the  previous  settlement  except  what  might 
be  inferred  from  the  fact  that  the  receij)t^  produced,  and 
for  which  credits  had  been  given,  did  not  amount  to  the 
surh  of  the  goods  purchased.  The  jury  found  a  verdict 
for  the  plaintiffs,  and  this  was  a  motion  for  a  new  trial  on 
the  grounds, 

1st.  That  parol  evidence  ought  not  to  have  been  per* 
tnitted  to  contradict  or  explain  the  receipt. 

2nd.  Because  the  evidence  was  not  such  as  to  authorize 
the  jury  to  find  a  verdict  for  the  plaintiffs  contrary  to  a 
receipt  in  full. 

Mr.  Justice  Nott  delivered  the  opinion  of  the  court : 
Permitting  an  account  to  be  invest ipjated  which  has 
been  settled  #hd  closed  by  a  receipt  in  full,  appears  some- 
what like  a  violation  of  the  rule  of  law  that  written  evi- 
dence should  not  be  contradicted  nor  explained  by  paroL 
But  a  receipt  appears  to  be  an  exception  to  that  rule. 
(Tohey  vs.  Barber^  5  Johnsofi  72.  Shaton  vs.  Rats-^ 
nil  et  al,2  Term  itep,  366.  J  It  is  nevertheless  not  to 
be  considered  as  no  evidence,  neither  is  it  to  be  understood 
that  an  account  so  settled  remains  subject  to  the  same  proof 
only  as  before.  On  the  contrary,  a  receipt  like  any  other 
paper,  is  to  be  construed  according  to  its  most  obvious 
import,  and  will  be  considered  final  and  conclusive  be- 
tween the  parties  where  it  purports  to  bfe  so,  ^except  where 
sonfe  satisfactory  and  deal*  evidence  shall  be  produced  of 
error  or  mistake.  The  plaintiff's  account  amoiints  to 
something  upwards  of  fe  1,000.  They  have  given  the  de- 
fendant's testatrix  several  credits,  amounting  in  the  whole 
to  something  more  than  jS600,  leaving  a  balance  of  $  395 
as  above  stated.  The  defendants  do  not  produce  receipts 
to  the  amount  of  goods  purchased  of  the  plaintiff,  but  they 
produce  one  of  the  date  of  July  30th,  which  purports  to 
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be  in  full  at  that  time.  It  must  therefore  be  so  understooi!^ 
unless  some  evidence  to  the  contrary  shall  appear.  The 
only  circumstance  to  weaken  the  effect  of  it,  is,  that  the 
amount  of  goods  charged  in  the  plaintiffs  account  after 
the  date  of  a  prior  receipt  up  to  the  time  of  this,  (with  the 
Amission  of  one  article,)  corresponds  with  the  same  men- 
tioned in  the  receipt.  But  that  is  not  sufficient  to  do  away 
a  writing  under  their  own  hands.  It  is  further  to  be  ob- 
served, that  the  plaintiffs  are  merchants,  carrying  on  busi- 
ness on  an  extensive  scale,  and  cannot  be  presumed  to  do 
business  in  this  loose  way.  Indeed,  the  defendant's  re- 
ceipt book  furnishes  strong  evidence  to  repel  such  a  pre- 
sumption. All  the  receipts  are  either  general,  for  certain 
monies  paid  on  account,  or  specify  the  particular  bills,  on 
account  of  which  they  were  paid,  except  two.  One  is 
that  now  under  consideration,  which  is  for  $127,  in  full, 
and  the  other  is  of  the  25th  of  October,  of  the  preceding 
year,. and  which  I  presume  was  intended  to  close  their 
dealings  up  to  that  time,  as  I  observe  the  present  aecount 
.commences  the  3d  of  November  following.  Those  two 
receipts  which  seem  intended  as  far  as  we  can  judge  from 
the  documents  before  us  to  close  the  accounts  up  to  the 
time  of  their  respective  dates,  are  almost  literally  in  the 
same  words.  It  is  farther  to  be  remarked,  that  the  per- 
fton  to  whom  this  receipt  was  given  is  now  no  more,  and 
her  representatives  know  nothing  of  this  transaction,  ex- 
cept what  they  have  learned  from  the  papers  which  she 
bas  left  behind  her.  What  estate  might  not  be  ruined,  if 
cotnplicated  accounts  might  thus  be  unravelled,  and  re- 
ceipts treated  as  waste  paper  ?  The  object  of  a  receipt  is 
to  put  an  end  to  litigation.  It  is  the  highest  evidence  and 
security  which  the  estate  of  a  deceased  person  can  have 
against  an  onibunded  claim.  The  money  claimed  by  the 
plaintifb  may  be  due.  If  so,  it  is  their  own  fault,  if  thej 
lose  it.  But  the  rules  of  law  cannot  be  relaxed  for  the  ac- 
commodation of  any  individual.  It  is  better  that  they 
should  suffer  this  loss  than  that  we  should  set  such  a  pre- 
eedeot.     There  appears  due  to  the  plaintiffs  a  balanpe  of 


January  Term.  Bd« 

|l  54  18,  foi'  which  they  are  entitled  to  a  verdict.  But  a 
new  trial  must  be  granted^  unless  tiiey  will  release  the 
overplus. 

Justices  Colcock,   Oantt^  Sichardson  and  Johnson^ 
concurred. 

Cross  tjr  Oratfy  for  the  motion. 
JSfleston  ^  Hunt^  contra. 


^.  ■  I 


William  Allen  vs,  Squjs^  PoTT£a. 

On  an  Action  ^  assumpsit  to  recover  the  yalue  of  articles  withheld,  an^ 
to  recover  back  money  paid  for  such  as  were  defective,  in  a  purchase 
made  by  the  plaintiff  of  the  defendant,  of  a  ship  and  many  articlea 
contained  in  her,  it  was  Held^  that  the  plaintiff  ought  to  have  preduft* 
ed  the  bill  of  sale  as  furnishing  the  highest  evidence  of  the  propevty 
conveyedby.it,  and  of  the  covenants  contained  in  it. 

It  seems  to  be  the  understanding  that  although  a  person  may  nudntaiA 

an  action  on  an  implied  warranty  of  soundness,  where  there  is  an 

express  warranty  of  title  only,  yet  he  must  produce  the  deed  as  evi- 

'*   deuce  «f^e  sale,  and  to  show  that  there  is  no  express  covenant  con- 

miy  is  tbe  iwipUed  wamnty,  on  which  his  action  is  brought. 

IT  appeared  io  this  case  that  the  plaintiff  had  purchased 
a  ship,  tackJby  guns^  &o.  of  the  defendant.  It  was  alleged 
by  thd  plaintiff  that  some  of  the  articles  which  he  had  pur- 
ehssed  bad  ixit  been  delivered,  and  that  others  were  not 
sucb  as  they  had  been  represented.  This  was  an  action 
of  assumpsit  to  recover  the  value  of  the  articles  which  bad 
been  withheld,  and  to  recover  back  the  money  which  had 
been  paid  for  those  whieh  were  defective  in  quality.  After 
theevideaee  was  closed  on  the  pert  of  the  plain tiff^  and 
the  defeikdant  bad  commenced  his  defence,  it  appeared, 
that  the  defendant  had  given  a  bill  of  sale  for  the  ship  and 
o&Kbr  articles  purchased.  The  defendant's  counsel  then 
eaUed  on  the  plaintiff  to  produce  that  bill  pf  sak^  and  cf>n- 


^ik  Charleston,  18;S8, 

tended  that  as  it  had  been  shewn  that  there  w^  higben 
evidence  in  his  possession,  he  ought  not  to  recover  on  the 
evidence  which  had  been  given  to  the  jury.  The  presid- 
ing judge  was  of  opinion  that  thp  objection  came  too  late^ 
and  that  if  the  defendant  wanted  the  bill  of  sale,  he  shoulfl 
have  given  the  plaintiff  notice  to  produce  it.  He  was  not 
taken  by  surprize,  for  he  had  given  the  bill  of  $a]e  him- 
self, and  therefore  knew  of  i\s  existence.  The  obj^ptioa 
was  overruled,  and  the  plaintiff  obtained  a  verdict. 

This  was  a  motion  for  a  new  trial,  on  the  ground,  that 
^  it  appeared  in  evidence  tliat  the  contract  between  the 
plaintiff  and  the  defendant  was  reduced  to  writing,  and  a 
bill  of  s.ile  executed,  the  plaintiff  could  not  maintain  this 
action  without  the  production  of  that  paper. 

•    Mr.  Justice  Noti  delivered  the  opinion  of  the  court:  ' 
This  case  was  tried  before  myself;  and  if  I  had  felt  at 
liberty  to  exercise  my  own  judgment,  I  $liould  certainly 
have  held  that  the  action  could  not  be  maintained.     It  has 
been  settled  in  this  court,  and  I   think,  correctly  settled, 
that  whore  a  person  holds  a  deed,  containing  express  cove- 
nants, he  cannot  maintain  an  action  of  assumpsit  on  an  im- 
plied covenant  of  a  similar  nature.     It  has  also  always 
been  my  opinion,  that  where  a  deed  contains  certain -ex- 
press covenants,  it  excludes  the  implication  of  all  others. 
But  in  the  case  of  PVelh  ^*  Spears,  (\  McCorcPs  Rep. 
421,  J  it  was  determined  by  a  majority  of  this  court,  that 
an  express  warranty  of  title  did  not  exclude  an   implied 
warranty  of  soundness  of  property.     I  dissented  from  that 
decision.     I  nevertheless  considered  it  obligatory  upon 
me,  and  I  thought  it  authorized  the  plaintiff  to  maintaiD 
the  action  which  he  had  brought  in  this  case,  and  that  he 
was  not  bound  to  produce  hts  bill  of  sale,  without  notice 
from  the  opposite  party.     My  brethren,  however,  are  of 
opinion  that  the  decision  in  the  case  of  Weils  4*  Spears, 
did  not  authorize  the  conclusion  which  I  drew  from  it. — 
It  seems  to  be  the  understanding  that  although  a  person 
may  maintain  an  action  on  an  iniplied  warranty  of  sounds 
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ness,  where  there  is  an  express  warranty  of  title  only,  yet 
he  must  produce  the  deed  as  evidence  of  the  sale,  and  to 
show  that  there  is  no  express  covenant  contrary  to  iheim* 
plied  warranty  on  which  his  action  is  brought ;  and  as  I 
was  opposed  to  the  decision  itself,  I  am  willing  to  roncur 
in  any  construction  which  shall  go  to  narrow  it  down  as 
much  as  possible,  as  calculated  to  bring  us  back  more 
nearly  to  what  I  consider  to  he  the  common  law  rule  up- 
on the  subject.  The  great  object  is  to  render  our  dtci- 
sions  uniform  and  consistent.  We  have  ne\er  departed 
from  the  rule  that  pare]  evidence  shall  not  he  acMittcd  to 
contradict  or  explain  a  deed.  We  may  have  differed  in 
opinion  with  regard  to  the  appiicatioii  ol  it.  1'he  case  of 
Jiiiams  and  Wylie^  (\  Natt  4"  McCordy  78,^  has  been 
sometimes  adverted  to,  to  show  that  the  court  has  disre- 
garded that  rule  of  law ;  but  a  reference  to  that  case  will 
show  that  the  charge  is  unfounded.  That  was  an  action 
on  two  bonds  given  for  a  tract  of  land  ;  the  defence  was,  a 
deficiency  in  the  quantity  of  land  sold,  and  the  ques- 
tion was  decided  upon  the  construction  of  the  deed.  The. 
deed  stated,  as  appears  by  the  report  of  the  case,  '^  that 
the  tract  contained  294  acres  of  land,  besides  marsh."  Up- 
on a  re-survey,  there  appeared  but  202  acres  of  highland. 
Including  the  marsh,  the  whole  number  of  acres  was 
ibundy  but  the  court  held,  that  two  hundred  and  ninety- 
four  acres,  besides  marsh,''  must  mean  two  hui\^red  and 
ninety-four  acres  of  high  land.  The  terms  of  the  contract 
appeared  on  the  face  of  the  deed,  and  did  not  depend  up* 
on  parol  evidence.  In  the  case  under  consideration,  the 
court  are  of  opinion  that  the  plaintiff  ought  to  have  pro- 
duced the  bill  of  sale  as  furnishing  the  highest  evidence  of 
the  property  conveyed  by  it,  and  of  the  covenants  contain- 
ed in  it,  and  that  he  cannot  maintain  this  action  until  he 
shall  make  it  appear  that  it  is  not  inconsistent  with  thQ 
terms  of  that  deed.  The  motion  therefore  is  granted. 
Justices  Coicockf  Johnson  and  Richardson^  concurred. 


Toomer  8f  HaynCy  for  the  motion. 
flunt  4*  Ciark,  contra. 
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Mehhit  vs,  C.  p.  L.  Westendorf. 

I'pon  an  action  for  money  had  and  received,  against  the  defendant,  it 
was  averred,  that  he  received  it  as  vendae-master,  which  allegatioii 
was  BOt  TepUed  to,  and  v«rdlct  was  had  for  tlie  plaintifi',  Meidj  tfait 
th«  defendant  was  not  thereby  prevented  at  any  time  aftefwaids 
&om  taking*  the  benefit  of  the  insolvent  debtor's  act;  for  as  the  ques- 
tion whether  he  received  it  as  vendue  master  or  not,  was  not  put  in 
issue,  he  might  wsuve  the  question  at  that  time,  and  he  has  the  right 
to  make  it  whenever  it  becones  important  to  him. 

THIS  was  an  application  to  the  City  Court  by  C.  P, 
X.  fFestendor/j  for  the  benefit  of  the  act  for  the  relief  of 
insolvent  debtors*  The  application  was  resisted  on  the 
ground,  that  the  debt  for  which  he  was  in  custody,  wss 
for  nkoney  received  on  goods  sold  by  him  in  the  capacity 
of  a  vendue  master,  in  which  case  he  was  not  entitled  to  the 
benefit  of  the  act  That  question  was  submitted  to  a  jury, 
who  found  for  the  petitioner. 

A  motion  was  now  made  to  set  aside  that  verdict,  and 
for  a  new  trial,  on  several  grounds.  But  they  may  all  be 
summed  up  in  the  general  ground  that  the  verdict  was 
contrary  to  evidence.  Another  question  however  sprung 
up  in  the  course  of  the  argument,  to-wit :  That  as  the  de- 
fendant yvas  sued  in  the  original  action  as  vendue  master, 
and  failed  to  defend  the  suit,  he  had  by  his  default  admits 
4ed  that  allegation  to  be  true,  and  that  it  was  now  too  iate 
to  contest  the  point. 

Mr.  Justice  Nott  delivered  the  opinion  of  the  couit : 
The  case  made  in  the  court  below,  presented  only  a 
simple  question  of  fact  for  the  consideration  of  the  jury, 
and  the  evidence  was  of  that  equivocal  character  as  to  fur^ 
iiish  no  ground  for  the  inteqiosition  of  this  court.  Tfai^ 
other  question  is  important,  as  it  regards  the  future  prac* 
txce  of  the  court.  The  vendue  act  subjects  persons  who 
are  sued  in  that  character  for  money,  arising  from  goods 
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sold  at  auction  to  two  disabilities — 1st.  They  are  not  en* 
titled  to  the  imparlance  which  is  allowed  in  other  cases.—- 
And  2dly.  They  are  denied  the  benefit  of  the  insolvent 
debtor's  act.  In  the  case  of  Mi^oon  vs.  Fretn^  (\  Mc 
Cord's  Reports^  3SyJ  it  was  decu-ed,  that  where  a  pci-soa 
who  is  sued  as  vendue  master,  would  entitle  himsel'f  to  an 
imparlance,  he  must  make  it  a  preliminary  question  by 
denying  the  allegation  that  he  had  sold  the  goofis  in  that 
character.  And  in  the  case  o{  Rocheblanche  vs.  Cleary 
and  Gitu^  it  was  held,  that  the  defendants  hi»d  lost  the 
benefit  of  that  plea  by  pleading  to  the  merits  of  the  action. 
It  was  said  however  in  that  cise,  that  it  would  be  time 
enough  to  decide  the  question,  whether  the  party  was  en- 
titled to  the  benefit  of  the  act  whenever  it  should  arise  ; 
thereby  intimating  that  the  party  had  not  lost  th.e  oppor- 
tunity of  trying  the  question  by  not  p'/ading  to  the  origi- 
nal action,  if  at  any  further  period  it  should  beccme  neces- 
sary.. And  although  it  has  be^n  urged  that  a  defendant, 
by  n^aking  default,  admits  every  material  allegation  con- 
tained in  the  declaration,  vet  the  act  authorizes  the  court 
to  regulate  the  practice  in  this  description  of  cases  in  such 
a  manner  as  shall  be  best  calculated  to  carry  its  provisions 
into  execution.  A  person,  although  sued  as  vendue  masf 
tzt^  may  not  necessarily  want  the  benefit  of  the  insolvent 
debtor's  act.  The  allegation  therefore  may  be  perfectly 
imoiaterial  at  the  time.  It  may  become  important  bj 
subsequent  events,  whenever  the  defendant  thinks  pro^ 
per  to  make  the  question  in  the  first  instance.  I  think 
the  decision  ought  to  be  conclusive,  both  for  and  against 
him,  if  he  should  ever  after  apply  for  the  benefit  of  the 
act ;  but  if  he  is  willing  to  waive  it,  I  can  see  no  reasoa 
why  he  should  not  be  permitted  to  make  it  whenever  it 
becomes  important  to  him.  It  appears  to  me  to  be  a  con« 
venient  practice.  It  is  calculated  to  do  justice  to  both  the 
parties,  and  to  avoid  unnecessary  litigation.  I  am  of  opi- 
nion therefore  that  the  petitioner  was  entitled  to  be  heard. 
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and  having  obtained  the  verdict  of  a  jury  in  his  behalf,  lie 
was  entitled  to  his  aischar^c. 

The  motion  therefore  is  r, fused.    « 

Justices  Colcocky  Johnson  and  Huger^  concurred. 

GadadeUy  for  the  motion. 
.  DunkiHi  contra. 


Anthony  P£lz£r  vs.  Jam^s  Cranston. 

The  books  of  a  school-master  regularly  kept  are  not  admissible  to  provd 

his  account. 

January  Term,  1S23. 
TRIED   before  the  Recorder  of   the  City  Court  of 
Charleston,  in  October  Term,  1822.    ,  • 

Mr.  Justice  Colcock  delivered  the  opinion  of  the  court: 
The  onl}  question  in  this  rase  is,  whether  the  books  of 
the  plnintiff,  wlio  is  a  srhool-nias*erj  were  competent  evi- 
dence to  prove  his  account  on  their  appearing  to  have 
been  rtgularly  kept?  The  Record  or  was  of  opinion  that 
"  the  cise  of  a  school-mastei  came  within  the  principle  of 
*the  authorities  in  this  state,  which  dec i tied  that  the  origi- 
nal entries  in  books  wi^^re,  prima  facie  evidence,"  and  he, 
therefore,  decreed  for  the  piaintifT. 

A  motion  is  now  made  for  a  new  trial,  on  the  ground 
that  the  books  were  not  evidence.  It  is  certain  the  deci- 
sions have  gone  so  far  as  to  permit  the  books  of  others 
than  merchants  and  mechanics  to  be  given  in  evidence, 
but  the  court  have  always  kept  in  view  the  necessity  of  the 
evidence.  Now,  there  are  few  persons  in  business  who 
are  furnished  with  as  many  wit.nesscr,  as  a  school-master 
may  command,  and  there  is  no  necessity  for  admitting  his 
books  to  be  produced  in  evidence.     The  decisions  have 
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^ne  far  eneugh  on  this  subject,  and  the  court  are  not  dis- 
posed to  extend  the  principle.  They  are  unanimously  of 
opinion  that  the  books  were  improperly  admitted,  and 
that  therefore  a  new  trial  must  be  granted. 

Justices  Richardson^  Johmon,  Huger  and  Nottj  coq' 
curred. 

KenrUdy,  for  the  motion. 
Crafts  fy  Eekhardy  contra. 


John  E.  Vausse  vs.  £.  Russel. 

Tilings  fixed  to  the  freehold  cannot  be  distrained,  much  less  afreeholdf 
and  of  course  a  writ  of  replevin  will  not  lie  for  a  freehold  illegally  dis- 
dained. 

Motion  before  Mr.  Justice  Bay, 

IN  this  case,  the  defendant  had  issued  a  distress  warrant 
against  the  plaintiff,  who  occupied  a  leased  lot  of  land  of 
hers  on  which  he  had  built  a  house,  for  rent  in  arrear. — 
It  was  in  the  usual  form,  requiring  the  bailiff  to  take  the 
goods  and  chattels  of  the  tenant.  The  bailiff  found  no 
goods  on  the  premises,  nor  any  person  in  possession,  and 
returned  the  warrant  as  levied  on  the  house. 

The  plaintiff  obtained  a  writ  of  replevin,  by  virtue  of 
which  he  dispossessed  a  tenant  who  had  been  put  in  pos- 
session by  Mrs.  Russel,  and  on  the  return  of  the  writ,  a 
motion  was  made  before  Mr.  Justice  Say  to  quash  the 
writ,  on  the  ground  that  replevin  would  not  lie  in  such 
case. 

On  hearing  the  argument,  the  presiding  judge  quashed 
the  writ,  and  a  motion  was  now  made  to  reverse  the  deci- 
sion on  the  grounds ; 

1st.  Because,  being  a  writ  founded  on  an  actual  levy 
for  rent  in  arrear,  it  was  a  legal  and  appropriate  actios. 

48 


adly.  Becaute,  if  the  proceeding  was  erMttQOfi%  it 
mighty  by  plead  ing,  be  brought  under  the  decision  ofthe 
court  in  term  time  in  the  ordinary  procesa  of  law* 

Mr.  Justice  Cokock  delivered  the  opinion  of  the  court  #. 

it  has  been  a  matter  of  great  controversy  and  of  some 
doubt  in  what  cases  a  writ  of  replevin  will  lie ;  but  this  is 
the  first  instance  within  my  knowledge  of  an  attempt  to 
replevy  a  house.  The  first  ground  aasumes  the  position 
that  because  an  illegal  distress  was  made,  that  therefore  a 
replevin  would  lie.  Suppose  the  bailiff  had  found  the  ten- 
ant in  the  house,  but  no  goods  or  chattels,  and  had  invdid- 
ed  his  pergonal  liberty  by  levying  the  distress  warrant  on 
him,  would  the  remedy  by  replevin  be  appropriate?  And 
I  should  suppose  it  would  as  well  apply,  (and  perhaps  with 
more  propriet}-  indeed)  in  that  than  in  the  present  case. — 
If  any  injury  could  result  from  such  a  nugatory  act,  the 
remedy  would  be  by  an  action  of  trespass.  It  is  express- 
ly laid  down  by  Mr.  Blackstane,  in  speaking  of  the  things 
which  may  be  distrained,  in  the  2i.  volume  of  his  Com* 
mffntaries,  page  9,  that  things  fixed  to  the  freehold  can* 
not  be,  distrained  ;  and  in  the  case  of  Cresson  4*  others, 
vs.  Stout,  (n  Johnson^a  Reports,  106,^  it  is  decided 
that  replevin  does  not  lie  for  things  fixed  to  theireehold^ 
until  they  be  severed.  It  was  said  in  the  argument  that 
it  was  a  common  practice  to  levy  on  houses  built  on  leased 
premises  in  this  cit|r  for  rent  in  arrear.  This  may  per- 
haps be  the  case  by  the  convention  of  the  parties,  but  no- 
thing of  that  sort  was.  proved.  The  object  of  the  writ  of 
replevin  is  ta  restore  to  the.  owner  the  possession  of  his. 
goodS)  but  here  th^'  effect  of  the  replevin  was  to  disseize 
the  defendant  of  the  freehold.  On  the  second  ground,  it 
is  only  necessary  to  say  that  the  point  has  been  expressly 
decided  by  the  cases  oiBird  fy  O^Hanlin,  (\  Con.  Sep. 
401,;  and  Cole  &  Gist,  (2  Noit  9r  McC&rd's  Rep.  456,) 
and  with  great  propriety.  When  the  process  of  the  court 
has  been  thus  illegally  used,  why  ahould  the  remedy  be 
delayed?  Why  suffer  a  proceeding  to  be  carried  on,  whichr 


January  Term.  sai 

it  is  obvioitt  cannot  be  nif^ported  ?  As  well  might  it  be 
fimdf  that  where  the  service  of  a  capias  ad  respondendum 
had  been  illegal,  it  should  not  be  set  aside  on  motion. 

The  motion  is  refused. 

Justices  Richardson^  Johnson^  Nott  4*  MugfTy  eono 
euired. 

'Gantt,  Justice,  dissented. 

Bennett  fy  Hunty  for  the  motion. 
Toomer^  contra. 


Ann'a.  of  Forbes  vs.  Adm'b.  of  Foot. 

» 

By  the  saving  words  in  our  statute  of  Ihnitatioiis,  **  beyond  seas,"  is 
meant «  out  of  the  state." 

Tried  before  Mr.  Justice  Hvger^  in  May  Term,  1^2%. 
THIS  was  an  action  of  assumpsit  to  recover  balanees 
due  on  several  notes  ;  the  first  in  time  dated  the  16th  of 
January,  1804,  and  the  last  the  11th  of  June,  1806.  The 
defence  set  up,  was  the  statute  of  limitations.  The  plain* 
tiff  proved  the  hand  writing  of  the  defendants  intestate  to 
the  notes,  and  gave  in  evidence  an  endorsement  on  each  of 
tiiem,  made  with  the  intestates  consent,  acknowledging  the 
receipt  of  certain  sums  of  money,  in  part  payment  of  the 
notes.  These  were  dated  the  9th  of  August,  1814.  The 
plaintiff,  in  order  to  take  the  case  out  of  the  statute,  pro- 
duced the  following  testimony  :  That  Asa  Foot,  the  intes- 
tate,  formerly  resided  in  Boston  ;  that  in  1805,  he  became 
very  much  embarrassed  and  absconded  from  that  city ; 
that  he  was  brought  back  by  a  creditor  and  absconded  a 
second  time  ;  that  he  again  returned  to  Boston  and  kept 
himself  concealed  and  expressed  his  intention  to  do  so ; 
that  afterwards,  he  was  absent  ten  or  twelve  years ;  that 
witness  considered  him  a  transient  person.    He  was  in 
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the  habit  of  trading  to  the  West  Indies.  During  the  sum: 
mer  in  1810,  witness  met  him  in  BarbadoeSy  and  they  vis* 
ited  in  company,  several  of  the  West  India .  Islands.  In 
1815  or  16,  witness  met  Foot  in  Charleston. 
•  On  th^  part  of  the  defendant,  it  was  proved  by  Mr. 
O^HarOf  one  of  the  plaintiff's  witnesses,  that  he  knew 
Fooi  three  or  four  years  during  his  residence  in  Charles- 
ton ;  that  Foot  arrived  there  in  the  spring  of  1812  or  1813^ 
about  ihe  commencement  of  the  war  ;  that  he  was  a  horse 
dealer  and  livery  star>le-keeper,  and  owned  the  livery  sta- 
bles in  the  rear  of  St.  Philip's  church  ;  that  he  was  gen- 
erally in  Charleston  during  the  spring  and  winter ;  and 
in  the  summer  traded  to  the  West  Indies  ;  that  this  mode 
vof  life  continued  from  1812  or  1813,  until  his  death,  which 
occurred  in  tlje  spring  of  1817,  and  that  he  was  correct  in 
his  dealings.  It  w^as  also  proved  by  tlic  defendant,  that 
JoAn  Foot  administered  on  the  estate  o£  jJsa  "Foot,  the 
letter  of  administration  being  dated  April  27tb,  1817 ; 
that  this  was  revoked  and  administration  de  bonis  non 
granted  to  C  JV.  Vankansty  the  present  defendant,  on 
the  27th  December,  1817.  The  present  action  was  com- 
menced February  24,  1820. 

Verdict  was  rendered  for  the  plaintiff. 
A  motion  was  now  made  for  a  new  trial  on  the  follow- 
ing grounds,  viz  : 

1st.  Because  the  testimony  adduced  to  take  the  case  out 
of  the  statute,  by  shewing  that  the  intestate  was  a  transient 
person  and  concealed  himself  from  his  creditors  at  Boston, 
referred  to  a  period  long  antecedent  to  Aiigust  9th,  1814, 
the  date  of  the  several  acknowledgments  on  the  notes, 
from  which  time  the  statute  began  to  run,  and  the  testi- 
mony was,  therefore,  irrevelent. 

2nd.  Because  it  was  proved  that  the  intestate  resided  in 
Charleston  from  1812  or  1813,  to  the  spring  of  1817, 
when  he  died,  and  was  a  freeholder  here  ;  that  an  action 
might  have  been  commenced  in  Charleston  during  all 
that  time,  whereas  it  was  not  brought  until  February  24, 
1B20,  nipe  mont)is  and  fifteen  days  too  late. 
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3rd.  Because  the  verdict  was  in  other  respects  contrary 
to  law  and  evidence. 

Mr.  Justice  Cokock  delivered  the  opinion  of  the  court : 
As  to  the  facts  of  this  case,  the  first  enquiry  is,  when 
did  the  statute  begin  to  run  ?  Audit  is  not  disputed  by  the 
parties  that  it  commenced  its  operation  on  the  9th  of  Au* 
gust,  1814.  It  is  also  conceded  that  the  plaintiff  lives  in 
Boston,  and  has  always  resided  there  from  the  origin  of 
this  transaction.  ^The  only  question  then  for  the  determi* 
nation  of  the  court  is,  whether  the  saving  in  the  statute  in 
favour  of  persons  beyond  seas,  can  apply  to  the  plaintiff? 
I  think  we  are  bound  as  well  by  reason  as  authority  to  say, 
tliat  the  words  beyond  seas  mean  out  of  the  state  or  out  of 
its  jurisdiction.  Many  places  literally  beyond  seas  are 
nearer  to  us  than  the  distant  parts  of  the  continent,  and  if 
four  years  are  given  to  those  who  reside  in  the  same  placQ 
with  a  defendant  to  bring  suit,  it  would  seem  but  reasona- 
ble to  extend  the  time  to  those  who  are  at  the  distance  of 
one  thousand  miles  ;  and  whether  the  intervening  space 
was  occupied  by  land  or  water  is  certainly  immaterial. 
The  idea  of  the  law  was,  that  those  who  had  not  ready  ac- 
cess to  the  tribunals  of  justice  should  be  allowed  a  longer 
time  to  commence  their  actions.  But  the  point  seems  to 
have  been  well  settled  both  here  and  in  England.  In  the 
case  of  Faw  vs.  Roberdeau^s  executors,  chief  justice 
Marshall  says,  ^  ^  beyond  seas  and  out  of  the  state  are  enalo- 
gous  expressions,  and  are  to  have  the  same  construction ;" 
('3  CrancA,  177;)  and  in  the  case  of  Murry  vs.  Baker, 
(3  fVheaton^s  Reports^  545,^  Mr,  Justice  Johnson  says 
**  beyond  seas'  must  be  held  to  be  equivalent  to  *  without  tlie 
limits  of  the  state  ;'* — so  in  2  Johnson^s  Cases,  81.  By 
the  act  of  1789,  commonly  called  the  administrators  law, 
nine  months  are  allowed  to  the  administrator  to  collect 
debts  and  arrange  the  affairs  of  his  intestate's  estate,  during 
which  he  cannot  be  sued  ;  and  it  was  decided  in  the  case 
o{  Moses  vs.  Jones,  (2  Noli  4'  McCord,  259,)  that  the 
creditor  was  entitled  to  four  years  exclusive  of  th^  nine 
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montbs,  to  bring  his  action  againsithe  executor  oradjoinifi- 
trator.  This  time  then  is  to  be  deducted  from  the  ordina:- 
ry  time ' allowed  to  the  plaintiff  to  commence  suits.  In 
other  words,  that  in  the  case  of  administratiH*s,  the  act  of 
1789,  is  for  the  period  of  nine  months,  a  suspension  of  the 
act  of  limitations  :  It  follows  then  that  the  verdict  musi 
stand.  From  the  9th  of  August,  1814,  to  ia4th  Februaryg 
18i^,  when  this  action  was  commenced,  is  five  years  and 
the  months,  from  which  nine  months  are  to  be  deducted, 
which  leaves  four  years  and  nine  months,  three  months 
less  than  the  five  years  given  in  the  saving  clause.  The 
Ibotion  is,  therefore,  refused. 

Justices  Jonnsan,  Oantt  and  Huger,  concurred. 

Crass  4*  Gray  J  for  the  motion. 
Dunkiriy  contra. 
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The  State  vs.  Dupont. 

Ttte  principal  who  sends  a  chaUenge  or  fights  a  duel  is  embraced  lA 
the  act  of  1812. 

The  declarations  of  the  second  are  admissible  against  the  principal. 

The  provisions  of  the  act  that  prohibits  an  offender  from  holding*  anf 
effice  of  honor,  profit  or  trust,  or  of  exereiang  any  trade,  profession, 
or  calling,  does  not  constitute  a  part  of  the  sentence  to  be  passed  on 
one  convicted ;  and  whether  constitutional  or  not,  can  only  be  deter- 
mined upon  a  person  so  convicted  attempting  to  hold  any  such  of*, 
fice,  &c. 

Charleston,  January  Term,  1823. 

THE  defendant  was  indicted  under  the  act  of  1812,  for 
sending  a  challenge.     The  verdict  "  guilty." 

It  appeared  that  the  defendant  was  displeased  with  the 
evidence  of  the  prosecutor  in  a  case  pending  in  the  Courf 
of  Equity.  It  did  not  appear  that  the  manner  or  words  of 
the  prosecutor  had  been  such  as  were  calcCilated  to  give 
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6tenee.  The  defendant  was  heard  to  say  immediately  a& 
ter  the  examination  of  the  prosecutor  ^'  that  he  should 
hear  from  him/'  The  next  morning  Mr.  fF.  waited  up- 
on the  prosectitor  with  the  following  note—' ^  Circumstan- 
oes  of  a  nature  with  which  you  are  well  acquainted^  hay* 
ing  transpired,  some  explanation  on  your  part  is  required. 
if  such  be  not  given,  my  friend  M(.  fF",  will  make  such 
arrangements  as  are  necessary."  Mr.  W.  when  called  on 
as  a  witness,  on  the  pact  of  the  state^  claimed  the  protec- 
tion of  the  court,  on  the  ground  that  he  could  not  answer 
imy  question  put  by  the  attorney-general  relevant  to  the 
ease,  without  implicating  himself.  He  was  excused.  The 
proseeutor  stated  that  Mr.  fF.  on  being  asked  by  him 
what  was  required,  replied,  that  unless  some  satisfactory 
explanation  was  given,  he  (the  prosecutor)  must  fight  the 
defendant. 

This  declaration  of  Mr.  W.  was  objected  to  by  the  de^  ' 
fendant's  counsel,  but  the  objection  was  overruled. 

The  prosecutor  further  stated,  that  the  note  \Vas  imme- 
diately returned  to  Mr.  W,  and  that  on  the  next  day  he 
was  posted  by  the  defendant. 

In  the  argument  of  the  case,  the  defendant's  counsel 
contended  that  the  principal  in  a  duel  or  challenge  was 
not  embraced  by  the  acL  The  presiding  judge  was  of 
opinion  that  the  principal  was  embraced  by  the  act,  and  se 
instructed  the  jury,  who  returned  a  verdict  of  guilty. 

A  motion  was  now  submitted  for  a  new  trial. 

Mr.  Justice  Huger  delivered  the  opinion  of  the  court : 

In  this  case,  these  questions  have  been  made. 

1st.  Whether  the  declarations  of  the  second  were  ad- 
missible ? 

2d.  Whether  the  duelling  act  embraces  within  its  pro- 
hibition the  principals  in  a  duel  and  challenge  ? 

3d.  Whether  the  act  be  constitutional  or  not? 

Of  these,  the  two  first  have  been  before  decided  by  this 
court.  In  the  case  of  the  State  vs.  TdyloTy  it  was  ruled 
4hat  the  declarations  of  the  second  were  admissible.    And 
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in  the  case  of  the  State  vs.  Strickland^  the  <)efetidant, 
who  was  indicted  under  the  act  of  181 2^  for  giving  a  chal- 
lenge,  was  convicted^  and  appealed,  and  the  appeal  was  dis- 
missed. Several  other  case^  have  occurred.  In  all,  the 
principal  has  been  regarded  as  embraced  within  the  sanc- 
tion of  the  act.  Were  the  phraseology  of  the  act  even 
less  perspicuous  than  it  is,  I  should  be  unwilling  now,  in 
opposition  to  those  cases,  to  give  it  the  construction  con- 
tended for  by  the  appellant's  counsel.  On  the  two  first 
grounds,  therefore,  the  appellant  must  fail.  Whether 
that  provision  of  the  act  which  disqualifies  a  convicted  of- 
fender against  the  act,  from  holding  any  office  of  honor, 
profit  or  trust,  or  of  exercising  any  trade,  profession  or 
calling,  be  constitutional  or  not,  is  quite  unimportant  in 
the  present  case.  The  disqualification  is  not  a  part  of  the 
sentence  of  the  court,  no  more  so,  than  in  a  case  of  purju- 
ry,  is  it  apart  of  the  sentence  that  the  defendant  be  for- 
ever disqualified  from  giving  testimony  in  a  court  of  jus- 
tice. In  both  cases,  the  disqualification  is  a  legal  disabili- 
ty resulting  from  the  conviction,  and  can  only  be  tested, 
when  in  the  one  case,  the  ofiender  shall  be  offered  as  a  wit" 
ness,  and  in  the  other  an  attempt  shall  be  made  to  exercise 
a  calling,  practice  or  profession,  or  hold  an  office. 

The  motion  must  therefore  be  dismissed. 

Justices  Johusofif  Coicock,  Richardson  and  Nott,  cobt 
curred. 


Miller  &  Brown  vs.  South-Carolina  Insurance  Com- 

fANv,  et  alias. 

The  protest  of  the  C&ptain  of  a  skip  is  admissible  evidence  in  tn  actioit 
by  the  owners  on  a  policy. 

If  a -.hip,  within  a  day  or  two  after  her  departure,  become  leaky  and 
fo  indera  at  sea,  or  be  oblig^ed  to  put  back  without  any  visible  or  ad- 
equate cause,  to  produce  such  an  effect,  the  natural  presumptioa 
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.  must  1>e,  that  she  was  not  seaworthy  when  she  sailed;  amd  it  will 
then  be  incumbent  on  the  insured  to  thero  the  state  she  was  in  at  that 
time. 

Charleston  district,  May  term,  lS21. 

THIS  was  an  action  brought  for  the  sum  of  S  7000,  be- 
ing the  insurance  on  the  General  J^rmsfrong,  from 
Charleston  to  Havana,  at  2  1-2  per  cent,  premium,  2nd 
September,  1818. 

John  Michelly  the  mate,  (the  captain  being  dead,)  sta- 
ted that  the  vessel  was  lost  by  a  leak  occasioned  by  the 
springing  of  a  butt  ;  that  this  had  frequently  happened  to 
the  best  of  vessels  ;  that  he  thought  she  was  seaworthy, 
and  that  Charleston  was  as  handy  as  any  port,  though  there 
was  not  much  difference  between  that  and  Savannah.  Up- 
on his  cross  examination  he  said  he  had  seen,  but  knew 
nothing  of  the  vessel ;  the  leak  began  a  few  hours  after 
she  left  Charleston  :  She  was  laden  ivith  looking  glasses 
and  coffee  boilers,  and  balasted  with  stone :  The  wind  was 
from  the  north  east  when  the  leak  began,  and  nearly  so 
w^hen  they  determined  to  run  :  He  knew  not  if  there  was 
any  other  leak  :  They  ripped  off  a  part  of  the  ceiling  and 
removed  the  balast :  Nothing  but  the  starting  of  a  butt 
could  have  admitted  so  much  water:  A  part  of  the  ceiling 
was  a  little  rotten  :  He  supposed  she  was  not  carried  on 
the  shore,  because  she  was  sharp  built  and  would  have 
gone  on  her  beam  end  :  He  had  no  opportunity  of  know- 
ing the  sea  worthiness  of  the  ship,  and  that  they  anchored 
in  safety. 

The  protest  of  the  Captain,  Henry  D.  Hill,  written 
14th  September,  1818  ;  24  hours  after  his  arrival,  stated 
that  the  vessel  was  staunch,  sound  and  well  ironed,  and 
that  a  butt  was  started  in  the  garboard  streak. 

Captain  Butler  was  next  sworn.  He  stated  that  he 
was  the  surveyor  of  the  Union  Insurance  Company  ;  he 
thought  that  after  the  vessel  had  received  her  out-fits  she 
was  sea  worthy  ;  that  he  thought  she  would  make  water, 
having  laid  up  for  a  long  time  ;  she  was  a  fine  vessel  in 
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1806  ;  6he  had  made  one  cruize  as  a  privateer,  and  was  it 
well  built  vessel ;  he  thought  a  little  more  was  put  on  by 
the  company  to  which  he  belonged,  in  consequence  of  hiir 
representations  about  the  probability  of  her  leaking.  He 
repeated  that  he  thought  she  would  make  some  water  for 
some  days,  but  would  atrive  safe ;  that  it  did  happen  to 
the  best  of  vessels  to  start  a  butt ;  particularly  at  the  first 
voyage.  He  had  known  many  instances  :  It  was  not  like- 
ly to  occur  without  stress  of  weather  :  The  protest  was 
read  to  him  :  He  «aid  he  would  not  call  that  stress  of  wea- 
ther ;  that  it  was  ordinary  in  that  latitude,  in  that  season. 
On  his  cross  examination,  he  said  that  his  opinion,  of  the 
vessel  was  founded  on  a  general  knowledge  of  her  from 
the  time  she  came  to  Charleston  ;  .that  he  saw  her  timbers 
laid  bare  above  water,  but  not  down  to  the  keel ;  she  wa5 
an  iron  fastened  vessel.  She  lay  in  Charleston  port  a 
great  while  ;  he  thought  two  years  :  She  came  from  Wil- 
mington, where  she  bad  been  a  long  time.  The  copper 
would  corrode  the  iron  fastenings,  let  her  lie  where  she 
would.  It  was  probable  this  may  have  resulted  in  this 
ease.  That  when  a  vessel  is  coppered,  it  is  usual  to  put  in 
.  additional  copper  fastenings.  She  was  heavy  rigged, 
though  of  great  beam  as  a  merchantman  :  It  would  have 
been  better  to  have  had  less,  though  many  now  have  ad 
much.  Her  springing  a  leak  so  soon  after  she  sailed,  and 
In  such  weather,  would  seem  to  indicate  that  there  was 
some  deflect  which  might  have  made  her  unseaworthy, 
and  it  was  easier  and  nearer  to  go  into  Savannah.  A 
north  east  wind  would  have  carried  her  directly  up  to  that 
place.  He  thought  it  a  critical  point  and  would  not  say 
whether  he  would  have  got  her  nearer  in  ;  that  he  would 
not  K'^e  jun  her  on  shore  :  He  thought  she  cost  at  least 
11-7000,  but  he  did  not  think  she  was  worth  it :  He  did 
not  think  that  she  would  have  brought  more  than  03500 
in  Charleston,  owing  to  the  depreciation  of  that  kind  of 
property  :  She  was  about  II  years  old. 

Captain  Painej  surveyor  of  the  South  Carolina  Insur- 
ance Company,  being  duly  sworn^  deposed  4hat  he  was^ 
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im  board  of  her  before  she  went  into  the  hands  of,the  ship 
carpenter  ;  that  he  did  not  inspect  her  bottom,  but  only 
her  upper  works ;  that  the  timber  which  he  did  see  ap» 
peared  sound ;  that  he  made  no  report  of  her  bottom ; 
that  she  lay  in  Chisolm^s  dock  for  two  years ;  4hat  h^ 
supposed  the  company  knew  it ;  that  she  was  what  they 
call  shipped,  and  that  there  was  an  old  man  oh  board  a9 
ship  keeper.  Upon  his  cross  examination,  he  said  ths^ 
he  saw  some  copper  bolts  which  came  thrpugh  ;  that  h% 
thought  she  was  about  12  years  old^  according  to  the  inr 
formation  he  got  from  the  captain  ;  that  he  should  think 
a  vessel  springing  a  leak  so  soon,  and  in  good  weather^ 
had  been  defective  and  not  seaworthy  :  He  should  hav^ 
thought  it  safer  to  have  gone  to  Savannah.  That  four  fa? 
^oms  is  pretty  near  in,  and  that  if  he  had  intended  to  run 
her,  he  would  «have  run  her  plump  on  shore,  if  not,  near 
enough :  He  knew  no  objection  to  her  being  run  on  shore : 
If  a  pilot  had  been  with  them,  they  might  have  been  sav* 
f  d  :  She  was  French  built ;  which  is  strong  built 

John  F,  Knoxy  a  ship  carpenter,  said  that  he  knew  the 
•hip  Oeneral  Jirmstrong;  she  was  in  his  hands  in  1812  : 
He  repaired  her  :  She  was  French  built :  He  did  not  ex* 
amine  her  below  the  bends  :  He  said  he  fitted  her  out  for 
a  privateer ;  that  his  work  was  on  her  upper  part :  Th.ertt 
was  a  part  of  the  vessel  which  he  found  sounds  much 
heavier  above  ;  that  he  never  examined  her  after  that : 
He  should  have  supposed  her  about  7  years  old  :  She  ha^l 
an  uncommonly  fine  frame.  Upon  his  cross  examination^ 
he  said  she  up  set  while  lying  between  Gadsden's  and 
Easten's  wharves :  He  supposed  she  was  in  Charleston 
two  years  altogether  :  She  sunk  as  th^  hove  her  down  : 
She  was  a  sharp  vessel :  He  never  knew  her  hove  dowa 
keel  out,  and  he  had  seen  the  iron  fastenings  destroyed  m. 
two  years  by  the  copper. 

Mr.  James  Poyas  was  a  ship  carpenter :  He  stated  thftt 
in  181S,  this  vessel  was  put  into  his  hands  by  Miller  ^ 
Henry  D.  Hill,  then  being  Captain  ;  thai  when  he  be^ 
gan  to  work^  he  found  sh^  had  been  workf^d  pn  befocp ; 
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that  he  stripped  her  down  to  the  waters  edge  and  dubbed 
her,  to  see  if  she  was  sound,  and  found  her  so  :  He  then 
stripped  off  three  or  four  streaks  below  the  waters  edge, 
and  found  her  perfectly  sound  ;  that  he  did  not  believe  he 
put  in  five  feet  of  plank ;  that  lb?  copper  was  well  put  on  ; 
the  paying  sound  :  After  taking  off  the  above  quantity  of 
plank,  Captain  Hill  and  himself  concluded  that  it  was  un- 
necessary to  take  off  any  more,  because  vessels  were 
more  apt  to  rot  about  light  water  mark'than  any  where 
else  :  He  examined  the  copper  below,  and  found  it  in 
good  order :  He  removed  a  part  of  the  tMsiling  below  the 
after  hatch,  (below  light  water  mark,)  and  found  the  tim- 
bers strong :  She  had  copper  butt  bolts,  which  he  saw  on 
the  out  side  and  bent  down,  which  convinced  him  they 
were  copper  :  If  there  had  been  iron  fastenings,  they  had 
been  hacked  out  and  copperput  in,  and  that  lying  in  the  water 
does  not  injure  vessels  copper  ;  this  was  the  opinion  of 
many  :  tliat  during  the  embargo,  many  were  laid  up  in 
th  f-  way  ;  that  when  he  turned  her  out  of  his  hands,  he 
r^^^i.irded  her  as  seaworthy,  and  he  thought  that  all  who 
saw  her  thought  so  ;  and  that  he  coppered  her  again  up 
to  the  wale.  Upon  his  cross  examination,  he  stated  that 
there  was  a  leak  aft,  nefir  the  stern  port,  which  he  stop- 
ped ;  that  there  was  a  small  part  of  a  seam  open  :  He  did- 
not  know  whether  she  had  a  false  keel  or  not ;  that  ves- 
sels never  rot  below,  for  salt  water  preserves  wood  ;  tliat 
it  is  common  for  vessels  to  start  a  butt,  and  it  is  impossi- 
ble to  tell  from  what  cause  it  arises. 

Mr.  Taylor  said,  that  to  the  best  of  his  recollection  she 
was  ensured  for  less  than  she  cost  Mr.  Chisolm. 
.  On  the  part  of  the  defendant,  Mr.  Charles  Cromwell 
was  examined.  He  said  that  he  knew  the  ship  General 
Armstrong  ;  that  he  sailed  in  her  in  Decemlier,  1812 — 
that  8  or  10  days  after  he  sailed  from  Charleston,  she 
•prung  a  leak  in  a  gale  of  wind,  and  that  she  made  a  great 
deal  of  water.  Under  the  lower  breast  hook,  the  carpen- 
ter discovered  it  about  four  feet  from  the  joining  of  the 
keel  and  stern.     He  had  to  cut  away  a  part  of  the  ceiling 
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and  found  the  wooden  end  started  ;  stopped  it  so  tliat  she 
required  to  be  pumped  only  once  in  two  hours  j  that  they 
had  a  sort  of  an  engagement  with  a  British  vessel,  which 
lasted  about  two  or  three  hours,  and  that  she  then  had  3 
feet  water  ;  that  in  returning,  they  were  chased  off  by  the 
SapphOf  a  British  ship,  and  that  they  went  to  Wilming- 
ton, got  on  the  bar,  grounded  there,  pumped  out  the  wa- 
ter, and  the  next  tide  floated  her  and  got  in.  That  after- 
wards, at  Charleston,  she  got  a  ground  on  an  old  wreck 
between  Gadsden's  and  Johnson's  wharves.  He  said  he 
should  think  that  she  should  have  been  overhauled  com- 
pletely before  she  went  to  sea.  After  the  thumping  on 
Wilmington  bar,  and  the  old  wreck,  she  was  carried  into 
Chisolm^s  dock  ;  captain  Hill  called  on  him  and  asked  if 
she  had  leaked  with  him,  he  told  him  that  she  did,  and 
where  the  leak  was.  He,  Hilly  said  that  he  haci  taken 
possession  of  her  the  night  before,  and  that  she  had  5  feet 
water  in  the  morning,  which  he  had  just  pumped  out.— 
The  next  time  he  saw  her  she  was  in  the  possession  of  Mr. 
PoyaSy  at  which  time  she  sunk,  and  the  people  on  the 
shore  cried  out  she  was  settling  ;  that  Poyas  told  him  the 
view  of  the  owner  was  to  be  at  as  little  expense  as  possi- 
ble as  she  was  fitting  out  for  sale  in  the  Havana  ;  that  no 
jdoubt  she  should  have  been  examined  down  to  her  keel, 
and  all  the  copper  should  have  been  taken  off;  and  that  he 
told  Poyas  of  the  leak.  Upon  being  cross  examined,  he 
said  he  never  had  applied  to  captain  Hill  or  the  owner  to 
be  taken  as  mate,  and  that  he  had  no  enmity  against  Mr. 
Miller; 

Captain  Williams  said  that  the  night  before  she 
sunk  he  saw  her,  ran  alongside,  and  got  in.  The  captain 
said  they  were  in  a  horrid  condition,  7  or  8  feet  water  in 
the  hold  ;  then  begged  him  not  to  let  his  boat  go  away. — 
He  hailed,  and  ordered  her  to  stay.  He  saw  some  of  her 
plank  coming  up  ;  the  water  was  making  in  nearly  as 
large  as  his  body.  The  captain  said  be  believed  she  was 
as  rotten  as  spunk  ;  that  the  leak  was  forward,  about  the 
heel  of  the  foremast,  about  the  garboard  streak.  He  made 
a  mark,  and  found  the  water  gained  on  her.     He  told  the 
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captain  that  he  might  as  well  stop  pumping,  and  go  ioto 
about  3)  or  4  fathoms  water,  and  by  that  means  something 
might  be  sav^d.  In  four  he  anchored.  He  wanted  to  ga 
into  three.  He  wished  her  gunwales  to  be  out  of  water; 
that  she  sunk  about  12  o'clock  the  next  day  ;  that  all 
night  they  transported  things.  The  captain  gave  no  rea- 
son fbr  preferring  four  fathoms,  but  said  that  it  w^as  near 
enough;  that  the  wind  was  North-East,  and  fair  for  Sa- 
vannah, and  that  the  captain  wanted  to  run  the  vessel  oo 
'  shore.  On  his  cross  examination,  he  said  that  he  saw  some 
pieces  of  wood  coming  in  with  the  water,  but  that  he  did 
not  take  them  up  to  examine  them,  and  would  not  have 
Koticed  them  if  the  captain  had  not ;  that  the  captain  ap- 
peared to  be  alarmed ;  that  the  leak  was  such  a  one  as  he 
should  suppose  would  proceed  from  the  starting  of  a  butt; 
that  the  captain  tried  all  he  could  to  save  the  vessel ;  that 
Ao  man  could  try  more,  and  that  there  was  no  appearance 
of  design  in  not  going  in  nearer.  He  said  that  the  vessel 
went  down  bow  foremast,  leaning  on  the  side,  carried  by 
the  anchor,  and  that  her  tops  were  under  water.  He 
thought  the  pieces  of  wood  which  came  up  were  rotten  ; 
he  then  said  he  knew  they  were  rotten.  He  did  not  think 
a  good  vessel  in  moderate  weather  would  start  a  butt. — > 
The  wind  was  pretty  fresh  the  day  before,  Thejr  sails 
were  reafed,  and  he  also  stated  that  a  north  east  wind 
makes  a  heavy  swell  on  our  coast,  and  in  the  gulph. 

Mr.  Stains  said  lie  carried  her  out  when  she  left  this 
place  ;  that  the  weather  was  moderate  ;  that  he  continued 
on  beard  for  5  or  6  hours,  and  that  they  crossed  Charles- 
ton the  middle  of  the  day. 

Mr.  Calhoun^  keeper  of  the  Charleston  Light-house, 
said  that  he  saw  a  ship  on  the  llth  sailing  alone.  On  the 
12th,  she  was  at  anchor ;  that  he  thought  her  too  near  the 
Polly  Breakers ;  he  went  on  top  of  the  house,  and 
eame  down  to  dinner ;  after  which,  he  discovered  she 
was  down  ;  that  she  went  down  about  12  or  1  o'clock,  a 
good  breeze  from  the  north  cast.  That  two  or  three  days 
after  she  went  down^  he  took  off  a  piece  of  the  vessel  with 
.   lushaiKi. 
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Ml*.  Sinclair  said  that  copper  shelling  destroys  iron 
fastenings;  that  originally  she  had  iron  fastenings  ;  and  he 
mentioned  a  ease  of  a  vessel  built  in  Beaufort  in  1808^ 
which  being  examined  lately,  proved  to  have  lost  aM  her 
iron  bolts ;  that  she  could  not  have  resisted  any  violence. 
She  was  sheated  with  wood  before  the  copper  was  put  on. 
That  there  was  an  offer  to  sell  this  vessel  for  $  3000,  by 
Mr,  Chisolm.  That  the  conversation  was  between  Mr. 
Chisolm  and  himself,  and  that  it  was  their  calculation 
that  01,500  more  would  be  necessary  to  put  her  to  sea. 
The  log  book  of  the  ship  thus  remarks,  "  7th  September, 
1st  day,  moderate  breezes,  baflSing  winds,  &c."  9th — 
Light  breezes  and  pleasant  weather,  one  pump  constantly 
going,  without  intermission.  At  8  P.  M.  tacked  to  the 
S.  E,  handed  the  square  mainsail.  Midnight,  strong  gales, 
attended  with  thunder  and  lightning,  with  a  heavy  swell ; 
in  all,  small  sails  ;  double  reefed  the  fore  and  main-top^ 
sails  ;  handed  the  mizen ;  the  leak  very  fast,  &c. 

Mr.  Poyas  was  again  called  ;  he  said  that  he  did  not 
recollect  ever  telling  Cromwell  that  the  object  of  the  ow- 
ner was  to  sell  and  save  expense :  that  he  did  not  point  out 
any  leak  to  him,  and  that  the  vessel  sunk  from  falling  over, 
and  so  taking  in  water  in  the  hatches. 

Mr.  Shillock  was  the  mate  of  the  General  jJrfnsfrong, 
under  Captain  Hilly  in  August,  1818.  He  said  he  was 
on  board  about  a  month,  that  the  vessel  was  tight.  He 
raised  her  timber  boards,  and  examined  with  his  knife  fore 
and  aft.  Would  not  give  a  spell  of  pumping  in  48  hours  ; 
that  he  did  not  sail  in  the  vessel  because  of  a  dispute  ; 
that  Cromwell  told  him  he  asked  for  the  birth  of  mate, 
and  that  he  would  have  been  willing  to  have  gone  round 
the  world  in  her.  Starting  a  butt  is  an  accident  which 
will  happen  to  a  good  vessel ;  it  happened  to  the  British 
frigate  Narcissus y  while  he  was  aboard  of  her.  On  being 
cross  examined,  he  said  he  did  not  see  all  her  timbers,  nor 
all  the  ceiling  ripped  off,  which  was  done  by  Poya^ 
hands.  When  the  accident  occurred  to  the  Narcissus 
frigate,  it  was  mild  weather,  and  all  thought  the  butt  had 
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beea  badly  fastened  on  at  first.  He  said  that  wheo 
they  took  the  fire  wood  on  board,  he  remarked  that  it  was 
bad  ;  that  refuse  rotten  pine  and  oak  were  put  into  tl)e 
hold  of  the  Tessel. 

Mr,  Salter  said  he  knew  the  ship  General  Armstrong 
when  she  first  came  here  in  1807  or  8 — she  was  then  a 
brig,  but  was  made  a  ship  during  the  war;  that  he  worked 
on  her,  and  believes  she  was  a  good  vessel.  She  was  as 
tight  inside  as  out,  and  that  she  was  ceiled  and  corked ; 
and  that  in  1818^  he  again  forked  on  her^  and  never  saw 
any  thing  rotten  about  her. 

John  Bebnore  was  a  Rigger  :  He  said  that  he  rigged 
the  General  ndrmstrong  completely  :  His  bill  was  %  15  ; 
but  before  that,  all  he  had  done  was  by  days  w^ork  ;  that 
he  did  not  discover  any  wreck  on  which  the  vessel  was, 
when  he  went  to  assist  in  getting  her  ojQT,  to  bring  her  into 
Chislom^s  dock,  and  thought  she  was  seaworthy  at  the 
time  she  sailed.  Upon  his  cross  examination,  he  stated  that 
it  was  seventy  or  eighty  fathoms  to  Johnsons,  from  where 
she  was  lying  ;  that  she  was  between  that  and  Gadsden's 
wharf,  but  nearer  the  first ;  that  the  mate  requested  him, 
and  he  assisted  in  raising  the  timber  boards. 

Mr.  Cromwell  was  again  called  :  He  denied  the  evi- 
dence of  Shillock,  as  to  his  applying  for  a  mates  place : 
He  was  then  engaged  in  a  place :  He  said  that  he  never 
saw  the  wreck,  and  knew  of  it  from  the  information  of 
others  ;  that  when  he  saw  her,  she  was  in  an  aukward  pre- 
dicament. 

Mr.  Charles  Graves  was  then  examined  as  to  Mr. 
CromweWs  character.  He  said  he  did  believe  from  a 
knowledge  of  his  character,  that  he  would  not  swear  to  a 
lie  ;  that  he  thought  he  would  rather  cut  off  a  joint  of  his 
finger  than  do  so,  and  that  he  was  always  too  high  minded 
for  a  poor  man. 

Mr.  Toomer  said  that  he  had  known  Captain  Cromwell 
for  many  years  ;  knew  his  character  and  was  sure  that  he 
could  not  tell  a  falsehood.  In  1820,  he  was  discharged 
from  theserviee  at  his  own  request^ 
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bapla^n  Lord  said  he  knew  nothing  agitinst  him,  and 
Would  believe  him  on  oa:th.  Upon  his  cross  examination^ 
he  said  that  he  had  helrd  that  he  was  high  tempered,  but 
never  that  he  was  dishonest  or  unworthy  of  belief. 

Verdict  fbr  thd  plaintiffs. 

And  a  new  trial  was  moved  for,  in  which  it  was  in- 
sisted : 

1st.  That  the  protest  made  by  the  captain  in  Charles- 
ton ought  not  to  have  been  received  in  evidence,  because 
a  protest  is  zn  ex  parte  affidavit,  in  which  the  party  whose 
rights  or  interest  are  to  be  affected  by  the  evidence,  have 
necessarily  no  opportunity  to  cross-examine;  and  a(ltR6ugh 
this  spA^ies  of  testimony  has  had  the  sanction  of  the  judg- 
es formerly,  yet  it  was  then  decided  rather  upon  a  usage 
that  had  obtained  svb  silentiOy  when  th6  business  of 
underwriting  was  new,  and  not  fUUy  understood.—* 
That  this  species  of  testimony  is'  repugnstnt  to  the  prin- 
ples  of  the  common  law,  productive  of  great  injustice, 
and  is  abolished  in  every  Federal  Court,  and  almost  every 
State  Court  in  the  United  States  of  America  ;  and  is  con- 
trary to  the  English  law,  which,  the  policy  in  this  case 
expressly  refers  to.  That  more  particularly  it  ought  not 
to  be  admitted  where  the  case  comes  not  in  d  f6reign  port 
but  at  home,  and  all  the  parties  are  on  the  spot. 

2d.  That  the  verdict  in  this  casQ  is  contrary  to  law,  for 
as  much  as  the  vessel  sprung  a  destructive  leak  directly 
after  her  getting  to  sea,  and  without  any  stress  of  weather^ 
and  that  the  law  of  itself  concludes  it  to  be  decisive  evi- 
dence of  the  rotten  or  decayed  state  of  the  vessel,  which 
can  only  be  rebutted  by  strict  proof  being  made  of  her 
soundness  in  the  part  where  the  mischief  arose,  and  no 
proof  was  made  on  that  point  at  all,  as  every  tvitness  con- 
fessed that  he  had  never  seen  or  examined  that  part  of  the 
ship.  That  general  opinions  of  sea-w6rthiness,  without 
such  examination,  are  insufficient  to  repel  the  presumptionr 
6f  law  ;  and  that  his  honor  the  judge  ought  to  have  in- 
structed the  jury  to  that  effect. 

3d.  For  that  the  verdict  is  contrary  to  the  weight  of 
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testimony,  in  as  much  ae  the  plaintiff's  witnes^M  eotdct 
not,  and  did  not  testify  to  the  sea- worthiness  of  the  ves- 
sePfi  bottom  (which  they  had  never  seen  or  examined)  far* 
ther  than  to  give  their  opinion  or  inferences  from  the  state 
of  her  upper  works.  That  their  opinions  not  only  were 
insufficient  foi^  the  jury  to  go  upon,  but  were  strongly  en- 
countered  by  the  opinions  of  other  witnesses,  by  several 
facts  as  to  the  history  and  state  of  the  vessel,  and  by  posi- 
tive testimony  that  the  captain  himself,  whose  protest  was 
relied  upon,  did,  while  at  sea,  declare  to  the  pilot  who 
boarded  her  in  her  leaking  state,  that  the  ship  was  rotten. 
4th.  For  that  insufficient  evidence  was  given  of  the  va-^ 
lue  of  the  vessel.  The  documents  that  ought  to  have  been 
produced  in  the  case  of  an  open  poliey  being  withheld  by 
the  plaintiffs,  and  the  general  opinion  of  a  witness  given, 
instead  of  the  usual  proof  in  such  cases  ;  and  that  the  value 
found  by  the  juty  was  contrary  to  the  evidence. 

Mr.  Justice  Cohoek  delivered  the  c^inion  of  the  court : 
On  the  first  ground  taken  in  this  brief,  it  is  only  neces- 
sary to  observe,  that  it  has  been  the  long  established  doc- 
trine in  this  state,  that  the  protest  of  the  master  and  mari- 
ners should  be  received  in  evidence ;  and  this  was  solemn- 
ly determined  by  the  unanimous  opinion  of  the  bench  of 
judges  in  1800,  in  the  case  of  Campbell  vs.  Williamson^ 
(2  Bay* 9  Rep.  242.  J  It  is  not  perceived  how  it  can  be 
said  that  the  verdict  of  the  jury  is  contrary  to  law,  (as  thcs 
tocond  ground  states,)  for  it  is  admitted  on  the  ground 
itsfrlfthat  the  legal  presumption  may  be  rebutted,  and 
whether  it  was  rebutted,  is  certainly  a  question  of  iact  for 
the  jury.  They  have  a  right  to  determine  according  to 
their  view  of  the  evidence,  and  consequently  their  verdict 
is  a  determination  o(  fact,  and  not  of  law«  The  law  was 
distinctly  stated  to  them.  That  sea-worthiness  was  in  tlie 
first  instance  to  be  presumed,  but  tRat  if  a  ship  within  a 
day  or  two  after  her  departure  became  leaky  and  foundered 
at  sea,  or  should  be  obliged  to  put  back,  without  any  visible 
er  adequate  cause  to  produce  such  an  effect,  the  natural 
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presumption  must  be  that  she  was  not  sea- worthy  when  she 
sailed,  and  it  will  then  be  incumbent  on  the  insured  to  shew 
the  state  she  was  in  at  that  time.  They  were  instructed 
that  the  whole  doctrine  was  before  them,  and  it  was  left 
to  them  to  determine  it.  The  proof  was  that  she  started 
a  butt.  Was  this,  in  the  language  of  the  law,  a  visible 
and  adequate  cause  for  (lie  leak,  and  such  as  would  have 
happened  to  a  vessel  sea- worthy  at  the  time  of  sailing  ?  But 
it  is  incorrect  to  call  this  a  legal  presumption.  Marshall 
and  Park  call  it  a  natural  presumption.  As  to  the  other 
grounds,  they  are  predicated  on  the  facts  of  the  case. — 
There  was  a  great  deal  of  evidence  on  both  sides,  and  it 
is  therefore  immaterial  what  the  court  may  think  of  the 
verdict.  They  cannot  say  it  was  against  or  without  evi- 
dence, nor  that  it  is  against  law. 

The  motion  is  dismissed. 

Justices  Ganit,  Bichardson,  Johnson  and  Nott,  con- 
curred^ 

ToameTy  for  the  motion. 
PriokaUj  contra. 
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CONSTITUTIONAL  COURT      . 

OF 
SOUTH^ABOUNA,  HAY  TEBM,  1833.— COLUIIBU. 


JUSTICES  PRESENT  THIS  T£BM» 

ABRAHAM  KOTT,  DAVID  JOHNSON, 

CHARLES  J.  COLCOCK.  JOHN  S.  RICHARDSON, 

RICHARD  GANTT,  DANIEL  ELUOTT  HUGER. 


Charles  &  Eliza  Elms  t^.  Wk.  Chevis. 

A  book  account  may  be  proved  by  proving  the  hand  writing  of  the 
derk,  who  made  the  entries,  if  he  be  oat  of  the  itate. 

THIS  was  a  summary  process  on  an  open  account  for 
goods  sold  and  delivered.  The  original  entries  were  made 
by  the  plaintiiSf 's  clerk,  who  was  absent  from  the  state. 
It  was  proved  that  the  entries  were  in  the  handwriting  of  the 
absent  clerk,  that  he  was  the  plaintiff's  clerk,  and  that  he 
was  out  of  the  state. 

This  evidence  was  deemed  insufficient  by  the  Circuit 
Court,  and  the  plaintiff  was  refused  a  decree  ;  from  whicti 
decision  an  appeal  was  now  brought  up. 

Mr.  Justice  Huger  delivered  the  opinion  of  the  court : 
The  admission  of  such  evidence  has  been,  I  think,  too 

uniform  and  continued  in  this  state,  to  be  now  disturbed. 

It  is  not  in  strict  accordance  with  the  rule  which  require^ 
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the  best  evidence^  but  it  is  of  a  class  of  exceptioas  which 
mercantile  convenience  has  sanctioned^  and  to  which  ex- 
perience  has  furnished  no  objections. 

The  motion  must  therefore  be  granted. 

Justices  Johnson  and  Colcock,  concurred. 

WilliamSj  for  the  motion* 
Clinton y  contra. 


John  Butler  vs.  Benajah  Denham. 

)1ke  endorser  of  a  note  is  discharged,  if  notice  of  non  payment  by  the 
dtrawer  is  not  given,  or  if  a  demand  be  not  made  on  the  drawer,  a]> 
tikough  the  note  be  drawn  in  the  name  of  a  firm  which  is  diasolved. 

Tried  at  Greenville,  Spring  Term,  1823. 
THE  action  w«s  assumpsit  on  five  negotiable  notes  of 
hand  brought  by  the  plaintiff  as  endorsee  against  the  de- 
fendant .as  endorser.  The  notes  drawn  in  the  spring  and 
summer  of  1821,  by  Jokn  Davidstm,  in  the  Bame  of  Eli- 
jah Davidson  ^  Co,  of  which  firm  he  said  he  was  a  part- 
Ber,  payable  to  the  defendant,  severally  became  due 
as  follows,  Tiz :  1st  on  the  24th  May,  1821  ;  2nd  on  th# 
19th  June,  1821  ;  3rd  on  the  30th  June,  1821 ;  4th  on 
tbe  I9tli  August,  1821  ;  and  5th  on  the  5th  September, 
1821.  They  were  endorsed  aboat  the  last  of  July  or  the 
first  of  August,  1821;  three  of  them  being  then  doe  Mid 
hefo  not  due.  The  plaintiff  was  then  a  workiaan  in  the 
defendants  factory,  at  Greenville  court  bouse,  where  the 
notes  were  given ;  knew  that  they  were  given  by  Ji^n 
Davidson,  with  whom  he  was  as  well  acquainted  as  the 
defendant  was,  and  knew  that  he  lived  inPendletoodietrict 
smd  was  a  pedlar.  The  firm  of  EUjah  Davidson  tf  Co. 
was  proved  to  have  existed  before  tb^  notes  were  drawn  ; 
that  John  Davidson  was  a  partner,  and  Aat  &ey  bad  a 


May  Term.  35 1 

^tore  in  Pendleton  district.  The  plaintiff  never  demanded 
payment  of  Elijah  Davidson  ^*  Co,  or  of  John  David- 
son  ;  nor  did  he  make  any  effort  to  present  the  notes  for 
payment.  About  the  10th  of  Fehruar}?^  1822,  his  attor- 
ney, (not  having  the  notes  with  him,)  made  some  enquiry 
concerning  the  Davidsons  at  Piekensville,  and  was  told 
they  had  failed.  In  the  same  month,  however,  another 
demand  against  the  firm  was  secured,  and  their  books  of 
accounts  were  then  at  their  store,  in  October,  iS21, 
John  Davidson  passed  through  Pendleton  with  a  drove 
of  beef  cattle  for  market,  and  then  lived  in  Haywood,  N. 
C.  It  was  proved  that  about  two  years  ago,  there  was  a 
notice  on  the  store  door  of  Elijah  Davidson  4'  Co.  sign- 
ed by  Elijah  Davidson,  that  the  partnership  was  dissolv- 
ed, but  there  was  no  notice  in  the  gazette,  nor  an}"^  proof 
that  the  defendant  knew  of  it. 

His  honor  charged  the  jury  diat  the  plaintiff  had  not 
used  sufficient  diligence  to  demand  payment  of  any  of  the 
notes,  and  therefore  could  not  recover,  provided  Elijah 
Davidson  4*  C'o.  were  really  liable  on  the  notes,  but  if 
the  partnership  Were  really  dissolved,  and  the  notice  on 
the  store  door  was  evidence  of  that  fact,  then  they  were 
not  liable  to  pay  the  notes,  and  the  defendant  was  bound 
for  them  without  either  demand  or  notice.  The  jury 
found  a  verdict  for  the  plaintiff.  The  defendant  moved 
for  a  new  trial  on  the  grounds, 

1st  That  the  firm  o(  Elijah  Davidson  ^  Co.  was  lia- 
ble to  pay  the  notes,  notice  of  a  dissolution  on  the  store 
not  being  sufficient,  and  his  hodor  should  have  so  charged 
the  jury. 

2nd.  That  the  notes  ought  to  have  been  presented  to 
them  for  payment,  whether  the  partnership  was  dissol- 
ved or  not,  and  whether  they  were  legally  bound  or  not. 

3rd.  That  in  any  view,  John  Davidson  was  liable,  and 
«  demand  ought  to  have  been  made  of  him  before  recourse 
was  had  to  the  endorser. 

Mr.  Justice  Huger  delivered  the  opinion  of  the  coart: 
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In  this  ca^re^  it  is  unnecessary  to  enquire  whether  the  c6* 
partoership  of  Davidson  4*  Co.  had  been  dissolved  or  not, 
Davidson  himself  drew  the  notes  and  was  bound  bj  them, 
whether  thecoparihership  existed  or  not.  They  were  given 
for  valuable  consideration,  and  the  endorser  has  not  been 
implicated  directly  or  indirectly  in  the  misconduct  im- 
puted to  Davidson ;  as  a  bona  fide  payee  he  was  entitled 
to  all  the  rules  which  require  a  demand  upon  the  drawer 
^d  notice  to  endorser.  A  new  trial  must  then  be  gran- 
ted. 

Justices  Colcocky  Nbtt  and  Richardson^  concurred. 

ChoicCy  for  the  motioh. 
EarlCy  contra. 


Jaaues  Crocker  vs,  Jas.  tiuKT. 

The^nns  of  a  militia  man  are  exempted  from  execution  by  law. 

Spartanburgh,  Spring  Term,  1823. 

THIS  was  an  action  brought  against  the  defendant,  who 
as  sheriff,  had  levied  upon  the  musket  of  the  plaintiff,  and 
sold  it  to  satisfy  an  execution  against  the  plaintiff.  It  ap^ 
peared  that  the  plaintiff  was  a  private  in  a  company  of  ar- 
tillery, to  which  was  attached  no  ordnance.  The  plaintiff 
was  nonsuited  on  the  ground  that  his  arms  were  not  ex- 
empted by  the  act  of  Congress,  passed  on  the  8th  May, 
1792,  providing  for  the  national  defence  and  establishing 
an  uniform  militia  throughout  the  United  States. 

A  motion  was  now  made  to  set  aside  the  nonsuit  and  rein- 
state the  case  on  the  docket. 

Mr.  Justice  Huger  delivered  the  opinion  of  the  court : 
By  the  congressional  act  of  1792,  it  is  declared  that  eve- 
ry free  able  bodied  white  male  citizen,  between  the  ages 
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di^  eighteen  and  forty-five  shall  be  enrolled  in  the  militia^ 
knd  that  every  citizen  so  enrolled ,  shalJ  provide  himself 
with  a  good  musket  or  firelock,  sufficient  bayonet  and 
belt,  two  spare  flints,  and  a  knapsack,  and  a  pouch  with  a 
box  therein  j  and  every  citizen  is  required  to  appear  so 
armed  when  called  out  to  exercise  or  into  service ;  and 
the  same  clause  further  provides  that  any  citizen  so  en- 
rolled, providing  himself  with  the  arms  and  accoutrements 
required  as  aforesaid,  shall  hold  the  same  exempted  from 
all  suits,  distress,  executions,  or  sales  for  debt  or  for  the 
payment  of  taxes.  The  seventh  section  of  the  act  declares 
that  to  every  division  of  militia,  there  should  be  at  least 
one  company  of  artillery,  each  private  of  which  shatt  fur- 
nish  himself  with  all  the  equipments  of  %  private  In  the  in- 
fantry until  proper  ordnance  and  field  artillery  is  proviited. 

The  first  recited  clause  requires  every  citizen  enrolled 
to  furnish  himself  with  a  musket,  &c.  and  exempts  such 
musket,  &c.  f)x>m  suits,  &c.  The  second  recited  clause 
impliedly  exempts  a  private  or  matross  of  artillery  from, 
the  necessity  of  furnishing  himself  with  the  equipments  of 
a  private  of  infantry,  when  proper  ordnance  and  field  ar- 
tillery are  provided  :  In  this  case,  however,  the  plaintiflf 
and  his  company,  not  having  been  fufnisHed  with  ord- 
nance and  artillery,  are  required  to  equip  themselves  as 
infantry,  and  their  equipments  are  protected  by  the  act : 
Had  the  company  been  furnished  with  ordnance  and  artil- 
lery, I  should  even  then  doubt  whether  the  plaintiff's 
equipments  as  a  private  of  infantry,  were  not  also  exemp- 
ted. The  situation  of  the  country,  the  improbability  of 
artillery  being  ever  used,  the  necessity  of  employ  int^  con- 
stantly the  privates  of  artillery  of  militia  as  patrols,  and 
on  other  duty  requiring  the  equipments  of  the  infantry, 
bring  them  within  the  policy  and  spirit  of  the  first  clause. 

The  motion  is  granted. 

Justices  Colcockj  Richardson^  Gnntt  and  Noity  con- 
curred. 

Thompson,  for  the  motion. 

Roddy  ^  Foster y  contra. 

4^ 
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Athanatius  TtroHAs  vs,  Ghe^let  Dani£I.» 

I 

J 

TThc  land  reserved  to  the  CheR>kee8  by  the  treaty  of  1777,  was  not 
cant  within  the  meaning  of  the  act  of  1785,  and  therefore  could  not 
be  granted.    Tlie  LegiaUture  of  1786  was  nipreme.         ^ 

Trespass  to  try  title*.     Tried  at  Pendleton,  October  Term^ 

1822. 

IN  this  case,  the  jury  found  the  following  special  ver- 
dict, viz : 

"1*he  jury  find  that  the  Cherokee  nation  of  Indians,  by  a 
treaty  made  with  the  State  of  South-Carolina,  in  the  year 
of  our  Lord  1777,  ceded  to  the  said  state  all  their  lands  to 
the  eastward  of  tlie  Unacaye  mountain  ;  that  the  said  State 
df  South-Carolina,  by  the  same  treaty,  agreed  to  permit 
the  Chefokees,  during  their  good  behaviour,  to  inhabit  the 
middle  settlement  and  vallies  westward  of  the  highest 
point  of  Oconee  Mountain.  That  the  land  claimed  by  the 
plaintiff  in  this  action  and  described  in  his  declaration, 
lies  within  the  chartered  limits  of  this  state,  within  the 
territory  ceded  by  the  Cherokees  to  South-Carolina  in  the 
treaty  of  1777,  above  referred  to,  westward  of  the  highest 
point  of  Oconee  Mountain,  and  within  that  portion  of 
the  tcfrritory  ceded  which  South-Carolina  had  agreed  to 
^rmit  th€^  Cherokees  to  inhabit  during  their  good  beha- 
viour. 

'*  The  jury  further  find,  that  South-Carolina,  by  an  act  of 
Assembly,  passed  on  the  21st  day  of  March,  1784,  enti- 
tled, *^  An  Act  for  Establishing  the  mode  and  conditions 
of  surveying  and  granting  the  vacant  lands  within  this 
state,''  directed  that  all  the  lands  lying  and  being  to  the 
northward  of  the  ancient  boundary  line,  heretofore  estab- 
lished between  the  Cherokee  nation  of  Indians  and  this 
^te,  running  from  Savannah  river  50  degrees  east,  ta 
Keedy  river,  an4  then  due  6orth,  until  it  intersects  the 
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North-Carolina  boundary,  shall  be  granted  and  sold  on 
the  terms,  and  under  the  several  regulations  therein  men- 
tioned. That  the  tract  of  land  claimed  by  the  plaintiff 
lies  on  the  waters  of  Eeowee  river  in  the  present  district 
ofPendleton,  to  the  northward  of  the  ancient  boundary 
line  described  in  Uie  said  act  of  Assembly  of  March,  1784, 
and  within  the  limits  of  the  territory,  by  the  said  act,  au- 
thorized to  be  granted  and  sold  ;  and  that  the  tract  claim- 
ed by  the  plaintiff  was  granted  to  him  on  the  1st  day  of 
August,  1785. 

"  The  jury  further  find  that  the  Legislature  of  South-Ca- 
rolina, by  an  act  passed  on  the  22d  day  of  March,  1786, 
entitled,  '^  an  act  reserving  certain  lands  for  the  present  use 
and  occupation  of  the  Indians,  '*  declared  that  all  the  lands 
lying  and  being  within  the  chartered  boundlu'ies  of  this 
iState  to  the  north  and  north-west  of  a  line  running  from 
the  top  of  Oconee  mountain  north-west,  till  it  intersects 
the  river  Toogaloo,  should  be  reserved  to  the  Cherokee 
nation  of  Indians  for  their  present  use  and  occupation,  and 
declared  all  grants,  sales  or  conveyances,  which  had  before 
been  or  should  thereafter  b^  obtained  within  the  charter^ 
ed  boundaries  of  the  state  to  the  north  and  north-west  of 
the  said  boundary  line,  to  be  null  and  void,  any  law  to 
the  contrary  notwithstanding,^'  and  they  find  that  the  land 
claimed  by  the  plaintiff  is  situated  to  the  north-west  of  the 
said  line. 

<«  The  jury  further  find,  that  on  the  22d  day  of  March, 
1816,  a  treaty  was  concluded  in  the  city  of  Washington, 
with  the  consent  of  the  general  government,  whereby  the 
Cherokee  nation  of  Indians  did  relinquish  and  cede  to  the 
State  of  South-Carolina  their  title  to  that  part  of  their  ter- 
ritory, lying  within  the  chartered  limits  of  the  said  State, 
which  the  jury  find  to  be  the  same  tract  of  country  which 
was  reserved  for  their  temporary  use  and  occupation  by 
the  above  recited  act  of  1786.  That  by  an  act  of  the  Le- 
gislature, passed  on  the  19th  day  of  December,  1816,  the 
said  treaty  was  approved  and  confirmed,  and  the  territory 
tfaereip  ceded  was  directed  to  be  surveyed  and  laid  off  if' 
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to  tracts.  That  by  another  act,  passed  on  the  1.7tfi  day  of 
December,  1817,  the  land  was  ordered  and  directed  to  be 
sold  atid  granted :  and  the  jury  further  find,  that  at  the  ssde 
held  by  the  commissioners  for  that  purpose,  the  same 
tract  of  land  granted  to  the  plaintiff  in  1785,  as  before  re- 
cited, was  purchased  by  the  defendant :  that  he  took  poo- 
session  in  the  course  of  the  year  1818,  and  within  five 
years  before  the  issuing  of  the  plaintiff's  writ  in  this  ac- 
tion, and  that  he  has  ever  since  continued  to  hold  posses- 
sion. But,  whether  upon  the  whole,  the  plaintiff  is  enti- 
tlcii  to  recover,  the  jury  are  ignoniut,  and  pray  the  ad- 
viHciuent  of  the  court  ;  and  if  the  court  shall  be  of  opin- 
ion that  the  plaintiff  is  enlitied  to  recover,  <hen  the  jury 
find  for  the  plaintiff,  all  tlie  land  contained  4ii  his  grant* 
and  included  within  the  black  lines  on  the  plat  of  resur- 
vey  marked  A.  B.  C.  D.  with  five  dollars  damages.^- 
But  if  the  court  shall  he  of  opinion  that  the  plaintiff  is  not 
entitled  to  recover,  then  the  jury  find  for  the  defendant.'^ 
On  the  foregoing  special  verdict,  the  plaintiff's  counsel 
now  moved  the  Constitutional  Court  for  leave  to  enter  ap 
judgment  for  the  plaintiff. 

Mr.  Justice  Huger  delivered  the  opinion  of  the  court: 

If  the  land  granted  to  the  plaintiff  was  not  vacant  i& 
1785,  (the  date  of  his  grant,)  he  is  not  entitled  to  his  mo- 
tion, for  by  the  act  of  1784,  only  vacant  land  was  directed 
to  be  granted,  and  if  the  land  was  vacant,  and  the  legisla- 
ture of  1786  had  the  power  to  make  void  his  grant,  he 
must  also  fail  *y  for  by  the  act  of  1786,  his  grant  is  declar- 
ed null  and  void,     I  shall  therefore  enquire, 

1st.  Whether  the  laud  in  question  was  vacant  ia  1785. 

2d.  Whether  the  Legislature  of  1786  had  the  power  to 
declare  and  make  void  the  plaintiff's  grant  of  1785. 

It  appears  from  the  first  article  of  the  treaty  of  1777, 
with  the  Cherokee  nation,  that  the  district  of  country  in 
v^bich  the  plaintiff's  grant  was  located,  was  ceded  to  the 
State  of  South-Carolina.  By  the  2d  article,  South-Caroli- 
j>a  ongages  to  permit  the  Cherokees  to  inhabit  the  said 
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district  of  country  during  goed  behaviour.  Here  are  mu- 
tusd  engagements  solemnly  entered  into  between  the  con- 
tracting parties^  and  binding  upon  both,  at  least  as  binding 
as  any  contract  Qan  be  upon  sovereign  powers. 

But  it  is  contended  that  althoi^h  the  Cberolfiees  weie 
permitted  to  inhabit  this  land  during  goad  behaviour,  it 
was  a  tenancy  at  will,  which  the  state  at  pleasure  might 
defeat,  and  did  defeat  by  the  grant  to  the  plaintiff  under 
the  act  of  1784. 

Without  adverting  to  the  inapplicability  of  the  terms 
tenant  and  landlord,  and  the  rules  by  which  they  are  go- 
verned, to  sovereign  powers  it  is  only  necessary  to  ob- 
serve, that  no  two  estates  can  be  more  distinct  than  a  ten- 
ancy at  will,  and  an  estate  held  during  good  behaviour^ 
which  at  common  law  is  an  estate  for  life  ;  as  the  law  can- 
not presume  the  extinction  of  a  nation,  an  estate  grant- 
ed to  one  during  good  behaviour,  must  be  an  estate  for 
ever.  As  long  then  as  the  Cber<^ees  conformed  to  the 
conditions  of  the  treaty,  that  is,  <'  behaved  themselves 
well,''  this  State  was  morally  bound  to  permit  them  to 
continue  in  undisturbed  possession  of  the  land  in  question. 
Had  this  state,  however,  with  or  without  sufficient  cause^ 
declared  the  condition  to  be  broken,  on  which  they  were 
permitted  to  hold  the  land,  and  that  the  same  had  become 
vacant,  and  should  be  granted  out  to  individuals,  the  mu- 
nicipal courts  must  have  been  governed  by  such  declara- 
tion, and  the  grant  to  the  plaintiff  must  have  been  regard- 
ed as  valid.  But  no  such  declaration  has  ever  been  made 
by  this  state  ;  she  has,  on  the  contrary,  by  all  her  acts^ 
evinced  the  most  perfect  satis&ction  with  the  conduQt  of 
that  nation.  From  1777  to  1816,  their  laws  alone  were 
offeree  in  this  i^eserved  territory;  and  when  in  1816,.thif 
State  wished  to  acquire  full  and  complete  sovereignty  over 
this  territory,  she,  under  the  auspioes  of  the  general  ^ 
veornxneatentei^d  into  a  negotiation  with  the  Indians  for 
the  relinquishments  of  those  rights  which  were  acknowlf 
edged  to  be  in  them,  and  for  which,  by  treaty,  she  evr 
^ged  to  give,  and  did  give  aA  equivaknt  in  money.^^ 
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At  no  period  has  this  state  regarded  it  as  consistent  wittr 
her  faith  and  character,  to  deprive  these  unoffending  abo-> 
rigines  of  the  remnant  of  right  secured  to  thena  by  the 
\  treaty  of  1777,  unless  indeed,  she  did  so  by  the  act  of 
1784,  as  is  not  contended  by  the  plaintiff.  So  much  at  va- 
riance would  it  have  been  with  the  character  she  has  al- 
ways preserved,  and  which  I  trust  she  ever  will  preserve, 
that  I  should  feel  unauthorized  to  conclude  she  had  don« 
•o,  but  on  the  strongest  evidence.  It  is  not  sufficient  to  au- 
thorize such  a  conclusion,  that  an  act  of  the  legislature 
might  be  so  construed;  nothing  less  than  the  most  plam 
and  unequivocal  language  could  force  me  to  such  a  conclu- 
toon.  What,  however,  is  the  language  of  the  act  of  1784  ? 
It  is  entitled,  ^^  an  act  for  establishing  the  mode  and  con- 
ditions of  surveying  and  granting  the  vacant  lands  within 
this  state  ;"  its  object  is  general,  it  refers  to  every  part  of 
the  state,  and  only  vacant  land  is  to  be  surveyed  and  grant- 
ed. Land  appropriated  by  the  legislature  is  not  vacant,  be 
tha.t  appropriation  what  it  may  ;  to  individuals,  to  public 
purposes,  or  to  the  Cherokees.  In  one  of  the  enacting 
clauses,  it  is  declared  ^'  that  all  the  lands  lying  and  being 
to  the  northwest  of  the  ancient  boundary  line,  between 
the  Cherokee  Nation  of  Indians  and  this  State,  running 
from  Savannah  river,  50  degress  east  to  Reedy  river,  and 
then  due  north,  until  it  intersects  the  No.  Carolina  line, 
shall  be  granted  and  sold,"  &e.  This  clause  when  read 
in  connexion  with  the  preamble  and  qualified  by  it,  ob- 
viously means  that  all  the  vacant  land  above  the  old  In- 
dian boundary  line,  shall  be  surveyed  and  granted.  Had 
the.  reserve  consisted  of  all  the  land  beyond  this  line,  the 
intention  of  the  legislature  would  have  been  manifest,  but 
fts  the  vacant  land  above  the  line,  not  reserved,  consisted 
of  the.  districts  of  Pendleton  and  Greenville,  as  they  stood 
^        'before  the  treaty  of  1816,  making  nearly  one  eighth  of  the 

•  •  si  J  'starts?,  ^nd'^the  reserve  of  not  more  than  a  fiftieth  part  of  that 
quantity,  i{  is  unnecessary  to  give  meaning  to  the  clause 

.  i^.  :;;  io'ini^^H^tlie  reserve  within  its  provisions*  To  include  the 
reserve,  w^uld  be  to  attribute  to  the  legislature  of  1784,  a 
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deliberate  intention  of  violating  the  faith  of  the  state,  with- 
out a  possible  motive;  for  at  that  time  they  could  not  have 
anticipated  the  advance  of  our  population  to  it  in  much 
less  than  a  century ;  for  it  is  only  now  that  our  population, 
which  has  increased  in  an  unprecedented  ratio,  is  approxi^ 
mating  to  it.  But  such  was  not  the  intention  of  the  legis- 
lature. Only  so  much  of  the  territory  ceded  by  the  Indians 
was  vacant,  as  was  not  reserved  to  them  by  the  treaty  of 
1777,  and  for  only  so  much,  were  the  executive  officers  of 
the  state  authorized  to  issue  grants  by  the  act  of  1784. 

That  such  was  the  intention  of  the  legislature,  appears 
not  only  from  a  fair  construction  of  the  act  of  1784,  but 
from  their  subsequent  act  passed  in  1786,  which  is  sub- 
stantially declaratory  of  that  act.  The  act  of  1786,  not  only 
confirms  to  the  Cherokees  the  reserve  secured  to  them  by 
the  treaty  of  1777,  but  declares  null  and  void  all  grants 
which  may  have  been  procured  for  any  part  thereof  Whe- 
ther the  officers  of  the  state  issued  the  grant  by  mistake  or 
were  deceived  by  the  grantee,  is  not  material  in  either  case; 
it  was  void,  having  been  issued  without  authority,  tlje 
land  not  being  vacant  within  the  meaning  of  the  act  of 
1784. 

Had,  however,  the  act  of  17S4,  authorized  the  issuing 
of  this  grant,  the  legislature  of  1786  declared  it  null  and 
void.  This  brings  me  to  the  consideration  of  the  second 
question. 

Between  the  declaration  of  our  National   Independence 
and  the  adoption  of  the   Federal  Constitution,  this  state 
was  sovereign  and  uncontrolled.  The  people,  in  whom  all 
power  was  vested,  thought  proper  to  employ  the  legisla- 
ture as  their  agents,,  in  the  exercise  of  that  power.     In  the 
use  of  this  power,  the  legislature  was  unlimited.     The" 
were  the  representatives  of  the   people  ;  for  all^lVp^i^^ '  ^ 
whatever  could  be  done  by  the  people,  could  l^^dbl^y  ^^^ 
the  legislature.    Each  succeeding  legislature  poaessed  the^^^^^ 
same  power,  and  could  not  be  bound  by  any  acw^A^i^^^^'^'^ 
ceding  legislature,  for  each  legislature  was  tl|p   f^f £}^ 
Whatever,  therefore,  one  legislature  could  eoj 
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c^ediag  legislature  could  repeal.  The  form  of  govern-* 
meDt  adopted  by  the  legislature  of  ITTO,  was  no  more 
than  any  other  legislative  act,  and  was  subject  to  the  revi* 
siooAAd  repeal  of  a  succeeding  legislature.  The  legislature 
of  1778,  did  revise  and  repeal  the  act  of  1776,  and  adopt- 
ed another  form  of  government,  which  is  called  the  con- 
stitution of  1778.  This  constitution  pretends  to  no  con- 
trol over  succeeding  legislatures,  although  it  does  restrain 
the  officers  of  government  in  the  exercise  of  the  powers 
vested  in  them  for  the  administration  of  the  laws.  Had  it 
attempted  to  restrain  future  legislatures,  it  would  have 
been  inoperative;  as  each  legislature  possessed  all  the  power 
of  the  people,  who  can  undo  whatever  th<^  may  have 
done. 

The  people,  or  their  representatives,  the  legislature, 
when  unlimited  by  the  people,  may  do  whatever  is  phisi- 
cally  possible,  although  they  OQ'ght  not  as  moral  agents  to 
do  what  is  morally  wrong.  Should  they,  however,  do 
what  is  morally  wrong,  being  supreme,  they  could  not  be 
re&r rained.  Were  the  judicial  tribunals,  (which  are  limit- 
eH  in  their  power,  and  only  appointed  to  administer  the 
laws  enacted  by  the  people,)  to  declare  an  act  void  be- 
cause immoral,  the  power  of  the  people  would  be  usurp- 
e«l,and  the  judicial  power  would  become  so  far  supreme. 
However  painful  it  might  be  to  those  who  preside  in  these 
tribunals  to  enforce  laws  repugnant  to  the  moral  sense^ 
they  must  conform  as  long  as  they  continue  Judges,  to  the 
duties  of  their  station.  An  unlimited  legislature  is  despot- 
ic in  its  power,  and  it  was  to  prevent  the  probable  abuse 
ofsuoh  power,  that  the  people  of  this  countrj' adopted 
their  consiitiHion ;  in  which  the  legislature  as  well  as  ev- 
ery other  ag^nt  of  the  people,  are  required  to  confine 
themselves  within  certain  specified  boundaries.  When- 
ever they  travel  beyond  their  prescribed  limits,  it  is  made 
the  duty  of  the  judges  to  restrain  them ;  for  the  constitu- 
tion is  the  permanent  law.  In  1786,  however,  we  had  no 
such  constitution,  and  the  Legislature  was  at  liberty  to  re- 
peal the  act  of  1784,  and  to  declare  as  null  and  void,  eve- 
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^y  act  done  in  conformity  to  it.  If  such  declaration  de-^ 
feated  a  dontfact  which  the  state  had  fairly  made  with  the 
plaintiff,  it  was  morally  wrong  ;  but  this  court  has  not  the 
power  to  annul  it.  But  was  it  wrong  in  the  State  to  an- 
nul acontract  with  the  plaintiff,  which  was  itself  a  viola- 
tion of  a  preceding  contract  wUh  the  CiierokeSes  ?  A^sur- 
edly  not.  Where  consecutive  wrongs  are  to  be  expialed, 
it  is  usually  right,  and  not  morally  wrong.  To  begin 
with  the  first,  I  must  therefore  conclude  that  the  griint  to 
the  plaintiff  was  issued  through  mistake,  and  that  the  Le- 
gislature of  '86  had  the  power  to  annul,  and  did  annul  the 
grant  in  question.  It  has  been  said,  however,  at  the  bar, 
that  the  proceeding  in  such  a  case  should  be  by  scire  facia^. 
That  it  is  so  in  £ngland,  may  be  admitted.  The  parlia- 
ment of  that  country  consisting  of  King,  Lords  and  Com- 
mons, has  the  power  to  prescribe  the  mode  in  which  such 
a  proceeding  should  be  conducted  in  England,  and  by 
which  tribunal  it  should  be  decided.  Had  it  however 
been  their  pleasure,  they  might  have  retained  it  them- 
selves, as  did  the  Legislature  of  this  State  in  1786.  It 
was  certainly  not  incumbent  upon  the  people  ofHhis  State 
to  adopt  the  mode  which  had  been  thought  best  in  Eng- 
land. The  Legislature  of  '85  had  jurisdiction  of  the  case, 
if  they  thought  proper  to  sustain  it.  They  did  sustain  it^ 
atid  their  decision  is  as  conclusive  in  this  court  as  would 
have  been  the  decision  6f  any  other  court  having  compe- 
tent jurisdiction.  On  both  grounds,  I  am  with  the  de- 
fendant. 

The  motion  of  the  plaintiff  must  therefore  fail,  andjudg- 
^nftent  be  awarded  to  the  defendant. 

Justices  Oantt,  Noii  and  Johnson j  concurred . 

Earh  4*  Harrison^  for  tlie  motion. 
DaviSj  contra. 

4§ 
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£li^a  Smit^j  by  her  friefid,  vs.  John  LittlejohK^ 

A  ftther  i«  a  competeht  witiMfls  to  ptove  a  g^ft  by  himself  to  hi^  chiM^ 
A  bona  fidt  gifl^  thouc^h  voluntary,  is  not  frauduknt  against  a  fMbae- 
Quent  creditor. 

TROVER  for  a  negro  girt  Lucy, 

The  plaintiff,  a  minor,  claimed  the  girl  in  question  un* 
der  a  parol  gift  made  to  her  by  her  father  John  Sfnifh^ 
eleven  years  anterior  to  the  commencement  of  this  action. 

The  defendant  held  under  a  bill  of  sale  from  the  sheriff 
who  Qpld  by  virtue  of  an  execution,  in  the  case  of  Daw* 
kins  §•  LUtlejohn  vs.  John  Smithy  in  which  case  judg- 
ment was  entered  up  on  the  30th  of  May,  1820- 

John  Smith  and  his  wife,  (the  father  and  mother  of  the 
plaintiff,)  were  received  as  competent  witnesses  to  prove 
the  gift  which  was  m«nde  to  the  plaintiff  when  Lu^  was 
an  infant  in  arms,  on  the  suggestion  of  the  nurse.  At  the 
time  of  the  gift,  John  Smithy  the  donor,  was  not  in  debt 
except  to  a  very  small  amount,  (a  few  pounds,)  when  he 
contracted  the  debt  with  Datvkins.  4r  Littlyohn.  Smith 
stated  that  Dawkins  was  informed  of  the  parol  gift  made 
to  the  plaintiit     This,  however  was  denied  by  Dawkins. 

It  appeared  very  satisfactorily  that  the  gift  had  been 
made  without  any  intention  or  motive  to  commit  a  fraud. 
Several  of  Smithes  neighbours  were  examined  as  to  the 
notoriety  of  the  gift.  Some  had  heard  of  it,  and  others 
not. 

It  appeared  further,  that  when  Dawkins  had  required 
a  mortgage  of  property  from  Smithy  to  secure  some  debt 
which  had  accrued  subsequent  to  the  gift,  but  prior  to  the 
judgment,  he  was  told  that  the  negro  girl  Lucy  could  not 
be  included  with  her  family  in  the  mortgage  as  she  was 
the  property  of  the  plaintiff.  This  mortgage  was  after- 
wards satisfied. 

It  further  appeared  that  the  defendant  had  notice  of  the 
gift  prior  to  his  purchase.     The  judge  in  his  charge  di- 


Maj  Term.  aB8 

rected  the  jury  to  find  for  the  plaintiff,  should  they  be  sk- 
tisfied  that  the  parol  gift  had  been  made  6ona  ^c/e,  6nd 
prior  to  the  debt,  and  that  Dawkins  had  notice  of  it  pridr 
to  the  credit  given  to  J.  Smith,  He  further  stated,  that  as 
the  plaintiff  was  an  infant,  residing  with  her  parent,  the 
possession  of  the  negro  by  the  father  was  not  inconsistent 
-with  her  claim,  and  that  being  an  infant,  she  was  not  ri- 
quired  to  give  notice  herself  to  the  defehdant. 

A  verdict  was  rendered  for  the  plaintiff. 

A  motion  was  now  made  for  a  new  trial  on  the  following 
grounds : ' 

1st.  Because,  under  the  circumstances  of  the  c^a/k, 
Smith  and  his  wife  were  incompetent  witnesses. 

2d.  Because  the  judge  erred  in  stating  that  a  voluntary 
gift  is  good  against  a  subsequent  purchaser  for  valuable 
consideration. 

Mr.  Justice  ttuger  delivered  the  opinion  of  the  court : 
The  circumstances  under  which  Smith  and  his  wife 
stood  to  the  plaintiff  were  very  well  calculated  to  affect 
their  credibility  ;  but  nothing  has  appeared  which  could 
destroy  their  competency.  They  had  no  direct  interest 
in  the  event  of  the  suit,  and  the  judgment  to  be  rendered 
Gould  not  be  evidence  in  any  case  in  which  thereafter  they 
might  be  parties ;  although  the  policy  of  the  law  has  ex- 
cluded other  witnesses,  as  a  negro,  one  convicted  of  an  in- 
famous crime,  a  wife  for  or  against  her  husband  and  oth- 
ers, yet  it  is  not  to  be  understood  that  the  court  is  at  li- 
berty to  exclude  one,  because,  from  the  peculiar  circum- 
stances of  the  case,  it  may  be  thought  impolitic  to  admit 
him.  To  be  excluded,  he  must  be  brought  under  some 
exception  already  established  and  defined.  To  do  more^ 
would  be  to  legislate.  It  is  much  safer  to  weigh  these 
circumstances,  when  estimating  the  credibility  of  a  wit- 
ness than  to  apply  so  loose  a  rule  to  his  competency.  On 
the  first  ground,  therefore,  the  motion  must  fail. 

The  second  ground  assumes  a  fact  which  is  contradi6^• 
ed  by  the  testimony.     The  contest  was  not  between  a  ve» 
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luntary  donor  and  subsequent  purchaser,  but  between  thfi. 
donor  and  the  subsequent  creditor.     The  defendant  holds 
not  as  a  purchaser  from  Smithy  but  as  one  of  the  creditors 
of  Smithy  or  under  a  sale  by  one  of  the  creditors  ^f 
Smith* 

The  Statute  of  1 3  Elizabeth^  does  not  make  void  all 
gifts,  &c.  which  are  voluntary,  but  only  such  as  are  frau« 
dulent ;  and  it  has  never  been  denied,  that  where  gifts, 
&c.  are  fair,  (though  voluntary,)  they  ought  to  be  sup- 
ported. Lord  Mansfitldy  (Ctwp.  436j^  decided  that  a 
settlement  was  not  fraudulent,  because  there  were  credi- 
tors at  the  time  it  >v*ns  made,  if  the  transaction  was  a  fair 
one.  And  in  Cowp.  710-11,  he  ruled  that  if  the  circum- 
stances of  the  transaction  shew  that  it  was  not  fraudulent 
at  the  time,  it  is  not  within  the  statute,  though  no  money 
was  paid. 

In  this  case,  it  was  left  to  the  jury  to  decide  from  the 
circumstances  of  the  case,  ivhctner  the  gift  was  fraudulent 
or  not.  They  have  decided  it  was  not  fraudulent,  with 
which  decision  I  am  perfectly  satisfied. 

The  motion,  tlierefore,  must  be  dismissed. 

Justices  JohnsoUy  Nott  and  Richardson^  concurred. 

Famandis,  for  the  motion. 
fFilliams,  contra. 


Matthew  Brooks  ads.  Chahles  Floyd. 

An  executor  may  sue  in  his  own  name,  or  as  executor,  upon  a  nott 
made  payable  to  a  third  person  or  bearer,  and  transferred  to  his  tes- 
tator before  his  death. 

< 

Tried  at  Newberry,  Spring  Term,  1823. 
THE  note  on  which  this  action  was  brought  was  made 
by  the  defendant,  ,and  payable  to  Thomas  fVaiers,  OJ 
be^i;. 
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It  was  transferred  by  him  to  William  Ckvens,  now  de- 
ceased, by  delivery,  and  it  came  into  the  hands  of  the  pre- 
sent plaintiff  as  one  of  his  executors. 

The  action  was  in  this  individual  name  of  the  plaintiff, 
and  not  in  his  representative  character  as  executor  of  Chv^ 
ens :  And  upon  these  facts  appearing  on  the  trial,  a  mo- 
tion was  made  for  a  non*suit,  on  the  ground  that  the  plain- 
tiff was  not  entitled  to  sue  in  his  own  name,  in  as  much  as 
he  held  the  note  as  executor  of  Owens,  and  ought  to  have 
.sued  in  that  character. 

The  presiding  judge  overruled  the  motion,  and  it  was 
now  renewed  in  this  court  on  the  same  ground. 

Mr.  Justice  Johnson  delivered  the  opinion  of  the  court: 

It  is  in  general  true,  that  with  respect  to  wrongs  done 
to  the  testator,  or  rights  withheld  from  him,  the  executor 
cannot  maintain  an  action  in  his  own  name,  but  must  sue 
in  his  representative  character  ;  but  with  respect  to  those 
which  grow  out  of  his  administration  of  the  estate,  he  may 
maintain  an  action  in  his  own  name.  Thus  he  may  main- 
tain trover  in  his  own  name,  for  the  conversion  of  the 
goods  of  the  testator  in  his  own  time.  So  by  the  terms 
of  the  contract  made,  with  respect  to  the  estate,  he  may 
assume  his  personal  character,  and  give  himself  a  personal 
remedy. 

The  question  in  this  case,  however,  turns  more  directly 
on  rules  applicable  to  the  peculiar  character  of  the  legal 
obligation  imposed  by  the  note  on  which  this  action  is 
brought. 

It  is  not  doubted  that  the  property  in,  as  well  as  all  the 
rights  incident  to  a  note,  payable  to  bearer,  is  transferable 
by  delivery,  and  amongst  these,  the  right  to  sue  is  the 
most  indisputable ;  and  whether  we  regard  the  natural 
importx)f  the  term  itself,  or  its  legal  consequences,  the 
same  result  follows.  It  is  in  direct  terms,  a  promise  to 
pay  to  the  bearer,  and  when  once  it  passes  out  of  the  hands 
of  the  original  payee,  it  enters  into  the  circulating  medi- 
um of  the  country,  becomes  identified  with  it  as  a  repre^ 
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sentativc  of  coin,  and  like  it  is  the  property  of  him  who 
has  tbo  legal  pussesaion  ;  and  as  an  incident,  the  right  to 
sue  is  indispensable. 

The  correctness  of  this  conclusion  is  dearly  deducible 
from  the  na-.ipor  oi^ioiiaring,  and  the  proof  necessary  to 
B!ipj>orian  iut.uii  on  such  a  contract.  The  plaintiff  need 
not  state  in  his  de<^laration,  nor  is  it  incumbent  on  him  to 
prove  any  consideration  for  the  transfer.  The  possession 
of  the  note  \^  prima  facie  evidence  of  his  right  to  recover. 
(BurroivSy  1516.^  Such  proof  only  becomes  necessary 
in  reply  to  proof,  raising  a  suspicion  that  the  plaintiff  had 
come  to  the  possession  by  improper  means,  as  where  it 
had  been  lost  by  a  prior  holder,  &c.  ;  and  even  then  he 
'W'ould  be  entitled  to  recover  on  proof  that  he  paid  value 
for  it.     (Chiily  on  Bills,  62-3-4-269,  250.^ 

According  to  this  rule,  to  drive  the  plaintiff  to  the  proof 
of  a  consideration  given  for  the  note,  it  was  incumbent  on 
the  (fefendant  to  throw  some  suspicion  on  his  manner  of 
obliiniijg  the  possession  ;  and  so  far  from  it,  the  proof  in 
this  case  shows  that  his  possession  was  rightful- 
It  is  not  denied  that  the  plaintiff  might,  if  he  had 
thought  proper,  have  sued  in  the  character  oi  executor, 
hut  he  had  a  right  as  in  very  many  other  cases,  to  elect  in 
what  character  he  would  sue.  In  this  case  he  has  made 
that  election,  and  is  entitled  to  recover. 

It  is  said,  however,  that  the  assumption  of  this  charac- 
ter  would  preclude  a  defence  which  the  defendant  might 
have  had  if  he  had  sued  in  his  representative  character. — 
But  I  am  inclined  to  think  this  would  .not  follow,  as  the 
bearer  deriving  his  interest  through  his  testator,  he  would 
he  presumed  to  be  conversant  with  every  thing  which  af- 
fected his  interest,  and  consequently  would  be  presumed 
to  be  the  bearer,  with  notice  of  whatever  went  to  its  des- 
truction in  the  hands  of  his  testator. 
The  motion  is  refused. 

Justices  Nott^  Gantt^  Richardson  and  Huger^   con- 
curred. 
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Colcockj  Justice :  1  dissent  as  to  this  case^  the  plaintliF 
holding  as  executor. 

O'Neal  Si*  Johnson f  for  the  motion. 
Bauskett  4*  Dunlapy  contia. 


Sam.  Noyes  vs.  Wm.  Haynesworth. 

^/Icrks  of  Courts  and  Justices  of  the  Quonim,  (as  comiuiss"  oners  of  spe- 
cial bail,)  have  junsdiction  to  carry  into  execution  the  "  phK>n 
bounds  act" 

Tried  at  Sumter,  March,  1823. 
THE  plaintiff  was  confined  in  the  custody  of  the  sher- 
iff of  Sumter  district  on  civil  p/oco.-s.  ar.d  applltd  to  the 
defendant,  who  was  one  of  the  justi»'cs  of  the  quorum  for 
that  district,  to  be  discharced  untlcr  th(^  prison  liuiinJii  iu-t. 
The  defendant  conceiving  that  he  was  not  authorized  to 
take  cognizance  of  the  case,  rcjecied  I  he  applicjilicn  ;  and 
this  was  an  application  to  the  court  for  the  writ  of  man- 
damus to  compel  him  to  proceed  thereon.  IKc  court  re- 
fused the  writ,  and  this  was  an  appeal  from  that  decision, 
involving  the  question  whether  clerks  of  the  courts  and 
justices  of  the  quorum  have,  or  have  not,  the  power  to  car- 
ry the  act  into  execution, 

Mr.  i\iAixz^  Johnson  delivered  the  opinion  of  the  court : 
By  the  act  of  1769,  (Pub.  Laws^  273,)  the  Judges  arc 
required  to  ^^  appoint  fit  and  proper  commissioners  in 
each  district,  who  shall  have  power  to  take  recognizances 
of  special  bail,  &c.''  and  the  prison  bounds  act  of  1780, 
indirectly  referring  to  the  persons  so  to  be  appointed,  give 
them  in  express  terms,  the  power  of  carrying  it  into  ef- 
fect, under  the  appellation  of  <<  commissioners  of  special 
bail." 
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By  the  act  of  1799,^(2  Faust ^  314,)  the  clerks  of  the 
courts  and  justices  of  the  quorum  are  authorized  **  to  take 
recognizances  of  special  bail,  &c.'^ 

It  is  obvious  that  the  appellation  of  ^'  commissioners  of 
special  bail,"  as  used  in  the  prison  bounds  act,  was  given 
in  respect  to  the  powers  conferred  on  tlie  persons  to  be  ap- 
pointed by  the  Judges,  under  the  act  of  1769.  And  if  it 
be  applied,  (and  I  see  no  reason  why  it  may  not,)  to  the 
persons  now  exercising  that  power,  the  authority  of  the 
clerks  and  the  justices  of  quorum  to  carry  the  act  into  ef- 
fect, is  apparent.  The  whole  difficuhy  in  the  case  appears 
to  me  to  have  originated  in  confounding  terms.  The 
clerk,  for  instance,  is  not  the  less  a  commissioner  of  spe- 
cial bail  because  he  is  also  clerk,  for  when  called  on  to  act 
in  that  character,  the  clerk  is  lost  in  the  commisrtoner. 

Admitting,  however,  that  doubts  may  exist  with  regard 
to  the  correctness  of  this  conclusion,  we  have  in  the  usage 
under  the  act  of '99,  conclusive  evidence  of  the  interpretation 
it  then  received.  It  is  a  well  known  fact,  that  this  power 
has  been  universally  exercised  by  the  clerks  and  justices 
of  the  quorum,  and  no  appointment  of  commissioners  of  spe- 
cial bail  has  ever  been  made  since  that  period  under  the 
authority  of  the  act  of  1769  ;  and  although  a  usage  of  this 
standing  would  not  justify  a  procedure  in  direct  opposi- 
tion to  the  obvious  meaning  of  a  positive  enactment ;  yet 
when  we  recollect  that  the  evil  to  be  remedied,  and  the  re- 
medy provided,  are  better  understood  at  the  time,  we  have 
in  its  immediate  application  the  best  guide  to  its  correct 
interpretation. 

The  motion  is  therefore  granted,  and  it  is  accordingly 
ordered  that  the  writ  of  mandamus  do  issue. 

Justices  Notty  Oantt,  Huger  and  Bichardson,  con-* 
curred. 

Holmes^  for  the  motion 
Hayneswof'th,  contra, 
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James  Willabb  vs.  Joseph  Keeder. 

Vniere  a  person  borrowed  money  and  gave  his  note  for  the  amoun{^ 
with  lawiul  interest,  and  at  the  same  time  made  a  verbal  promise  to 
pay  5  per  cent,  more  interest,  making  12  per  cent.  th«  court  Held, 
upon  ao  action  being  brought  on  the  note,  that  it  waa  usurious  and 
void  ;  although  it  was  left  to  the  borrowers  honor  only,  whether  he 
would  pay  more  than  legal  interest. 

Tried  at  Union,  Spring  Term,  182S. 

ASSUMPSIT  on  a  promissory  note — Defence  that  thQ 
contract  on  which  it  was  founded  was  usurious. 

The  plaintiff  was  called  under  the  act  to  testify  as  to 
the  usQry.  He  stated  that  the  defendant  applied  to  him 
lo  borrow  money,  and  proposed  of  himself  to  give  at  the 
rate  of  12  1-2  per  cent,  per  annum  interest.  That  he  lent 
him  the  sum  wanted,  $300,  and  took  his  note  for  the 
amount,  with  the  lawful  interest ;  and  it  was  agreed  to  b^ 
left  to  the  defendant's  honor  whether  he  would  pay  thfe 
excess  or  not.  Upon  being  interrogated  as  to  the  fact,  the 
plaintiff  admitted  that  he  would  not  have  lent  the  money 
if  the  defendant  had  not  promised  to  give  the  twelve  and 
a  half  per  cent. 

The  jury  found  for  the  defendant  under  the  direction 
of  the  court ;  and  this  was  a  motion  for  a  new  trial,  on  the 
ground,  that  as  the  contract  to  pay  the  usury  was  merely 
honorary,  it  imposed  no  legal  obligation,  and  Was  not 
therefore  usurious. 

Mr.  Justice  Johnson  delivered  the  opinion  of  the  court: 
All  the  difficulties  which  the  arguments  in  support  of 
this  motion  have  presented,  appear  td  me  to  have  origi- 
iiated  in  confounding  the  contract  itself  with  the  eviden- 
ces of  it ;  or  rather  in  Supposing  that  the  note  itself  was 
the  only  evidence  of  what  was  intended. 

It  is  generally  true,  that  when  a  contract  is  reduced  to 
Writing,  that  consjitutes  the  only  evidence  of  it.     Yet,  it 
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is  equally  true,  that  if  there  be  no  consideration ,  (cspeci-' 
ally  in  contracts  not  under  seal,)  or  if  the  consideration 
fail,  or  it  be  obtained  by  fraud,  or  is  against  law,  the  de- 
fendant may  avail  himself  of  it ;  and  most  usually,  parol 
proof  is  the  only  evidence  of  which  the  thing  is  suscepti- 
ble. And  this  hoids  good  with  respect  to  promissory  notes 
for  another  reason,  when  the  consideration  is  not  express- 
ed, but  is  supplied  by  the  words,  *'  value  received,"  leav- 
ing it  uncertain  what  it  was,  and  can  only  be  explained  by 
parol  proof.  Numerous  instances  of  this  daily  occur  in 
our  courts. 

When  we  examine  the  consideration  of  this  note  with 
the  light  which  the  parol  evidence  sheds  upon  it,  the  cor- 
rupt agreement  is  apparent.  There  was  a  promise  to  give, 
and  a  consent  to  accept,  more  than  lawful  interest,  and 
thi3,  according  to  the  plaintili  's  own  evidence,  was  the 
^ne  qua  nan  of  the  contract. 

But  it  is  said  this  promise  did  not  constitute  an  agree* 
xnent,  because  it  was  merely  honorary,  and  imposed  no 
obligation  on  the  defendant.  This  course  of  reasoning 
vrould  lead  to  the  ridiculous  result,  that  a  party  could  not 
incur  the  forfeitures  and  penalties  attached  to  usury,  be- 
cause the  act  by  which  it  was  consummated  imposed  no 
obligation.  Agreements  against  law  have  the  form,  but 
not  the  binding  efficacy  of  cpn tracts  ;  consequently,  all 
the  obligation  they  impose,  must^  of  necessity,  be  only 
honorary. 

The  evidence  leaves  no  doubt  about  the  fact,  that  the 
promise  to  pay  the  twelve  and  a  half  per  cent,  by  what* 
ever  term  its  character  may  be  distinguished,  entered  in- 
to the  consideration  of  the  loan,  and  contaminates  the 
whole. 

The  motion  is  refused. 

Justices  Coleocky  Natty  Gantty  Richardson  and  Hugtt? 
concurred. 

Williams y  tor  the  motion. 
Jjohnaony  contra. 
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William  Babmobb  vs.  John  Ja7. 


To  make  out  a  title  under  sherifF  's  sale,  extrinmc  evidenee  i» 
ble  to  show  thftt  an  exeeution  was  legged*  and  that  the  land  waa  sold 
under  it,  and  the  deed  made  on  different  days  from  those  stated  in 
.  the  entry  and  return  endorsed. 

An  objection  to  the  regularity  of  aresurvey,  (in  an  action  to  try  titles,) 
according  to  the  rules  of  court,  must  be  made  before  the  cause  ha9 
g«ne  to  the  jnty  • 

Tried  at  Abbeville,  Spring  Term,  1823. 
Trespass  to  try  titles  to  land. 

THE  plaintiff  in  deducing  his  title,  gave  in  evidence  a 
deed  made  by  John  N,  Newby^  late  sheriff  of  Abbeville, 
to  himself,  which  purported  to  have  been  made  in  pursu- 
ance of  a  sale  under  execution  against  the  present  defend- 
ant, at  the  suit  of  JVm,  Oivens,  The  judgment  on  which 
this  execution  was  founded,  appeared  to  have  been  signed 
on  the  12th  August,  1819,  and  the  memorandum  endorsed 
on  the  execution,  as  to  the  time  it  vvas  lodged  in  the  sher- 
iff's office,  bore  date  the  11th  August,  one  day  before  the 
judgment. 

The  deed  was  dated  the  6th  January,  1820. 

The  execution  was  levied  on  the  land  in  dispute,  the  19th 
August,  1819,  and  the  following  return  was  endorsed  : 
"  sold  the  land  to  Wm.  Barmore^  6th  March,  1820. 
Fifty  dollars  made.  (Signed  John  N.  Newby.^*)  So 
that  by  comparing  dates,  it  would  appear  that  the  deed 
was  made  two  months  before  the  sale. 

The  court  permitted  the  plaintiff  to  prove  by  parol, 
fliat  the  execution  was  not  lodged  in  the  sheriff's  office 
until  after  the  signing  of  the  judgment ;  although  from 
the  entry  endorsed,  it  appeared  to  have  been  done  before  ^ 
and  the  deed  was  not  made  until  after  a  sale  had  been  ac- 
tually made,  which  the  witness  thought  was  on  the  sale 
day  in  January,  1820,  (the  date  of  the  deed,)  instead  of 
the  6th  of  March,  as  the  return  purports. 

In  closing  the  plaintiff's  evidence,  a  resurvey  made  un- 
der an  order  of  court,  was  offered  to  prove  the  locus  in 
fud.     This  was  objected  to  on  the  ground  that  the  defend- 
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Ant  liad  no  notice  of  the  time  of  makiag  it.  The  objec- 
tion  was  overruled  as  coming  too  late  after  the  case  had 
goae  to  the  jury. 

A  verdict  was  found  for  the  plaintiff,  and  the  defend- 
ant moved  for  a  new  trial  on  the  following  grounds  : 

1st.  That  parol  evidence  was  improperly  admitted  to 
show  that  the  execution  was  lodged,  and  that  the  land 
was  sold,  and  the  deed  made  on  different  days  from 
those  stated  in  the  entry  and  return  endorsed. 

2nd.  That  the  survey  ought  not  to  have  been  given  in 
evidencp,  z^  the  defendant  had  not  notice  of  the  timp  of 
making  it. 

Mr.  Su9\\(L^Jo^nson  delivered  thp  opinion  of  the  court: 
The  first  ground  of  this  motion  is  advocated  on  the 
broad  and  well  established  principle  that  parol  evidence  is 
inadmissible  to  add  to,  vary  or  contradict  a  written  instrti- 
ment.  But  when  associated  with  the  reasons  on  which 
|t  is  founded,  it  is  apparent  that  it  only  applies  to  the  es- 
sential and  substantial  parts  of  the  writing,  and  not  to 
those  that  are  merely  fprmal.  Thus,  in  GoddarcPs  case, 
(2  Rep.  46.  Phillips  42S,)  it  was  heW  that  the  delivery 
pf  a  deed  may  be  shown  by  parol  on  a  day  different  from 
that  on  which  it  bears  date  ;  from  which  time  alone,  it 
pan  take  effect.  Qn  this  principle  alone,  in  the  case  of 
Jackson^  ex  deiji*  vs.  Schoomakerj  (2  Johnson^ s  JRcp. 
230yJ  the  court  admitted  parol  evidence  to  shew  that  a  . 
deed  bearing  datp  in  1714,  was  not  executed  until  1717, 
jmd  chief  justice  Kef^t  remarks  that  the  date  is  no  part  of 
the  substance  of  the  deed,  and  not  necessary  to  be  insert- 
ed.    The  real  date  is  the  time  of  delivery. 

If  this  principle  is  to  be  regarded  as  operating  on  the 
date  of  the  return,  or  the  date  of  the  deed,  the  same  result 
will  follow  ;  for  the  witness  stated  With  certainty,  that  the 
deed  was  not  executed  until  after  the  land  was  sold.  If 
on  the  former,  it  is  made  to  correspond  with  the  date  of 
the  deed.  But  if  the  date  of  the  return  is  incontroverta- 
Wc,  it  must  control  that  of  the  deed  which  qan  take  effec^ 
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only  fram  that  time,  and  in  either  case  the  plaiqiijBT  is  en- 
titled to  recover. 

The  same  rule  applies  with  regard  to  the  signing  of  the 
judgment,  and  the  lodgment  of  the  execution.  This  was 
evidently  a  mere  clerical  mistake.  The  execution  was 
not  acted  on  for  several  da^^s  after,  and  there  was  no  mo- 
tive for  lodging  it  before  the  judgment  was  signed. 

The  rule  of  court  is  conclusive  on  the  second  ground. 
An  objection  to  the  regulai*ity  of  a  resurvey  must  be  made 
before  the  cause  has  gone  to  the  jury. 

The  motion  is  refused. 

Justices  Colcockf  Notty  Richardson  and  Huger,  con- 
curred. 

Justice  Gantt  dissented. 

Glascock y  for  the  motiojo. 
Noble,  contra. 


Edmund  Wabe  vs.  Robert  Key. 

An  assignment  of  a  chow  in  action  not  negotiable,  has  always  been  con^ 
udered  by  our  court  as  a  letter  of  attorney  to  the  assignee ;  the  a^ 
signee,  or  holder  of  one  that  is  negotiable,  may  therefore  elect  to  re- 
gard himself  in  that  character  or  sue  in  his  own  name. 

;    Tried  at  Abbeville,  Spring,  1823. 

THE  note  on  which  this  action  was  founded,  was 
drawn  by  the  defendant  and  payable  to  the  plaintiff,  or 
bearer. 

It  appeared  from  the  evidence  that  the  plaintiff  had 
passed  the  note  by  delivery,  to  fVm.  Powell  for  a  valua- 
ble consideration.  The  action  was  brought  by  the  execu- 
tors of  Powell,  who  died  before  the  commencement  of  this 
ifciion,  who  were  now  prosecuting  it.     This  being  brought 
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ki  the  name  of  the  plaintiff,  was  evidently  the  result  of 
some  mistake  or  inadvertence.     It  was  well  known  to  the 
piaintifTthal  tlii^  action  was  carried  on  in  his  name,  and  he 
never  interposed  any  objection  lo  it. 

When  the  evidence  on  the  part  of  the  plaintiff  was  clos- 
ed, the  defendant  moved  for  a  non  suit  on  the  ground  tiiat 
the  action  would  not  lie  in  the  name  of  the  plaintiff;^  as  he 
had  passed  the  note  in  the  manner  above  mentioned. 

The  presiding;  Judge  was  of  opinion  that  thoactioii  might 
be  maintained  in  the  name  of  the  plaintiff  with  his  con* 
sent,  and  that  this  miirht  be  presumed  from  his  knowledge 
of,  and  acquiescence  in  the  proceeding.  But  that  the 
plaintiff,  (who  was  then  present,)  might,  if  he  thouglit 
proper,  suffer  a  nonsuit.  He  declined  doing  so,  and  the 
motion  was  refused. 

A  verdict  was  found  for  the  plaintiff,  and  the  motion  for 
at  non  suit  was  renewed  in  this  court  on  the  same  ground. 

Mr.  Justice  Johnson  delivered  the  opinion  of  the  court : 
The  general  rule  is  that  an  action  can  only  be  maintain- 
ed in  the  name  of  him  in  whom,  by  the  terms  of  the  con» 
tract,  the  legal  interest  is  vested,  (1  East.  497.  2  Term 
711.)  Upon  this  principle,  choses  in  action  not  being 
assignable  at  common  law,  actions  on  them  could  only 
be  maintained  in  the  name  of  the  original  parties,  (1  Chit- 
ty  on  Pleading  J  lQ-11,)  notwithstanding  the  actual  inter- 
est had  been  passed  by  assignment,  delivery,  &c.  And 
it  is  only  under  the  several  legislative  provisions  on  this 
subject,  that  the  assignees  and  holders  of  choses  in  action, 
are  permitted  to  bring  actions  in  their  own  names,  and  none 
of  these  contain  any  provisions  which  take  away  the  right 
to  proceed  according  to  the  rule  of  the  common  law. 

Our  courts  have  always  regarded  the  assignment  of  a 
chose  in  action,  not  negotiable  as  a  letter  ofattorney  to  thq 
assignee.  The  assignee  or  holder  of  one  that  is  negotia- 
ble, may  therefore  elect  to  regard  himself  in  that  charac- 
ter or  sue  in  his  own  name  under  the  authority  of  the  sta- 
tutes and  acts  authorizing  it. 
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Superadded  to  this  motion,  was  one  for  a  new  trial,  on 
the  ground  that  the  defendant  proved  the  payment.  Tl:!s 
ground  is  clearly  without  support,  as  the  preponderance 
of  the  testimony  was  against  it. 

The  motion  is  refused. 

Justices  Colcocky  Notiy  Ganitj  Richardson  and  Huger, 
•concurred. 

Noble  Sf  WardlaWy  for  the  motion. 
Downs y  contra. 


Huae  McCall  vs,  Richard  Smith. 

|k.  sold  a  negate  B.  and  took  his  note  with  C.  as  security  for  a  part  of 
the  purchase  money.  Judgment  was  obtained  on  the  note,  but  it  ^\  us 
not  satisfied ;  the  court  Held  that  in  an  action  by  13.  ag-.iinst  A.  for  a 
fraud  in  the  sale  of  the  negro,  C.  was  an  incompetent  witness. 

Tried  at  Richland,  Spring  Term,  1823. 

THE  defendant  had  sold  a  negro  to  the  plaintiff,  ami 
took  his  note  with  Joseph  May,  as  security  for  a  part  :  f 
the  price.  :He  had  brought  several  suits  against  tl.tip  ^-a 
this  note,  and  obtained  judgments,  which  were  not  yr ' 
tisfied.  This  was  an  action  to  recover  dnma|i:cs  tur  i\ 
fraud  in  the  sale  of  the  negro,  and  to  prove  it  tl  e  j)!isinliiT 
offered  in  e;vidence  the  examination  of  JM^n/^  tnl:t;n  by 
commission.  The  presi(nijs;  jiiclge  was  of  opinion  that 
Majf^s  interest  in  the  event  oi  the  suit  rendered  him  in- 
competent. The  plaintiflUioh  n.oved  to  continue  the  cause 
with  a  view  to  render  May  ci-n  p  icnt  by  payment  of  the 
judgment  on  the  notes,  and  to  obtain  the  opportunity 
of  examining  him  de  novo. 

The  application  was  refused  by  the  court,  and  the  plain- ' 
tiff  being  unable  to  prove  his  case,  was  non-suited. 
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This  was  a  motion  to  set  aside  the  non-suit^  on  the 
ground  : 

1st.  That  May  was  a  competent  witness. 

2nd.  Because  the  causes  shown  gave  the  plaintiff  i 
right  to  a  continuance. 

* 

Mr.  Justice  Johnson  delivered  the  opinion  of  the  court : 

It  is  not  necessary  to  render  a  witness  incompetent  that 
he  should  have  a  direct  and  immediate  interest  in  the 
event  of  the  suit.  If  he  is  to  derive  any  advantage  from 
it,  it  is  enough.  Although  it  be  consequential  only,  he 
cannot  be  sworn.  (2  Bacon^s  Mr,  384,  Tit,  Evi- 
dence (B,) 

The  application  of  this  rule  to  the  present  case,  is  ob- 
vious. May^  the  witness,  is  not  directly  interested  ;  but 
if  the.  plaintiff  in  this  case  recovers,  he  may  immediately 
§et  off  this  judgment  against  that  recovered  against  him  by 
the  defendant ;  and  the  judgment  against  May  being  for 
the  same  cause  of  action,  it  will  operate  as  a  satisfaction 
of  that  also  ;  so  that  the  payment  of  the  judgment  against 
him  is  the  necessary  consequence  of  the  plaintiff's  recov- 
ering in  this  case,  and  renders  him  incompetent. 

Applications  for  continuances  are  always  dddressed  to 
the  discretion  of  the  court,  about  which,  it  is  impossible 
to  lay  down  any  rule  which  can  or  ought  to  control  it. 

We  know  from  daily  experience  that  parties  resort  to 
the  most  wiley  artifices,  supported  by  the  most  abomina- 
ble perjury  for  the  purposes  of  delay  and  oppression  ;  and 
there  is  none  so  competent  to  judge  of  the  merits  or  de- 
merits of  such  application  as  the  judge,  before  whom  these 
things  transpired.  He  ought  not  therefore  to  be  controll- 
ed in  the  exercise  of  a  sound  discretion,  and  in  my  judg- 
ment this  court  ought  never  to  interfere,  except  as  a  mere 
instrument  in  the  hands  of  the  presiding  judge  to  aid  him 
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in  revising  his  own  judgment,  or  to  correct  his  own  inad* 
vertance. 

The  motion  is  refused. 

Justices  Notty  Richarchon  and  Httgevy  concurred. 

Justices  Colcock  and  Gantt,  dissented.  ' 

De  Saussure^  for  the  mdtion. 
Oreggy  contra. 


The  State  vs.  John  Halder. 

4n  indictment  for  passing-  counterfeit  money,  charged  that  the  defend* 
ant  "feloniously  utter  and  publish,  dispoie  and  pass,  &c.  &c."  omit- 
ting* the  word<&'d^  before  ««er,  &c.;  the  court  arrested  the  judg*- 
inent  on  the  ground  of  uncertainty,  no  charge  being  made  that  the 
prisoner  did  the  act. 

Tried  at  Spartanburg,  Spring  Term,  1823. 

THE  prisoner  was  tried  and  convicted  on  an  indict- 
ment for  a  forgery  ;  and  a  motion  was  now  mat^e  to  arrest 
the  judgment,  on  the  ground  that  the  indictment  did  not 
charge  that  the  prisoner  did  the  act. 

The  indictment  charged  that  the  prisoner  "  on  the  6th 
day  of  August,  1822,  at  Spartanburg  Court-house,  in  the 
district  and  state  aforesaid,  feloniously,*'  (omitting  the 
word  did)  *^  utter  and  publish,  dispose  of,  pass,  and  put 
away,  as  true  to  one  William  Hunty  a  certain  false  forg- 
ed and  counterfeited  bank  note  for  the  payment  of  money, 
purporting  to  be  of  the  Incorporated  Bank  of  the  State  of 
South-Carolina,  the  tenor  of  which  is  as  follows,  &c.*'  and 
concluded  with  averring,  that  the  prisoner  at  the  '*  time 
of  uttering,  &c.  well  knew  that  ihe  said  note  was  false, 
forged,  and  counterfeit,  &c." 
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Mr.  Justice  Johnson  delivered  the  opinion  of  the  court; 

In  the  developement  of  the  general  rule,  that  certainly 
is  necessary  in  an  indictment,  it  is  laid  down  that  it  must 
be  certain  to  every  intent,  ^nd  witiiout  any  intendment  to 
the  contrary;  (I  Chitty,  C.  L.  141,  172,;  and  that  the 
offence  must  be  positively  ch  rged,  ond  not  by  way  of  re- 
cital.    f2  StrangCy  900.     2  Lord  Raymond,  1363.^ 

The  reasons  upon  whioh  these  rules  are  founded,  are! 
manifest.  They  are  nece«5sary  to  enable  the  accused  to 
prepare  to  repel  or  rebut  the  charsre,  to  protect  him  from 
a  future  prosecution  for  the  same  offence,  and  to  enable 
the  court  to  pronounce  its  judgment. 

Look  into  this  indictment,  and  let  it  be  asked,  with 
what  criminal  act  does  it  charge  the  prisoner  ? 

It  is  ansvv&red  in  the  argument,  that  by  looking  into 
the  whole  context,  and  taking  into  view  the  concluding 
averment,  *'  that  at  the  time  of  the  uttering,  &c.  the  prison- 
er  well  knew,  &c."  what  Avas  intended,  sufiBciently  ap- 
pears to  answer  all  the  purposes  for  which  certainty  is  re- 
quired. The  averment  refers  to  the  preceding,  and  you 
must  look  to  that  to  determine  its  meaning,  and  you  are 
left  to  conjecture  what  is  mtended.  If  you  state  to  a  spe- 
cial pleader  that  the  prisoner  is  indicted  for  passing  a  coun- 
terfeit bank  note,  his  learning  will  readily  supply  all  the 
averments  as  to  time,  place  and  manner,  necessary  to  a 
perfect  indictment ;  and  according  to  this  course  of  rea- 
soning, no  formal  indictment  is  necessary.  But  the  igno- 
rant as  well  as  the  learned  are  sometimes,  and  indeed 
more  frequently  the  subjects  of  criminal  prosecutions  ;  and 
it  is  as  important  that  they  should  be  apprised  of  the 
charge  against  them.  Nothing  ought  therefore  to  be  left 
to  conjecture.  It  might  be  conjectured  from  what  ap- 
pears in  this  indictment,  that  the  charge  intended  was, 
tliat  the  prisoner  was  present  when  another  did  the  act. — 
That  he  heard  that  he  did.  That  the  prisoner  did  not  do 
the  act ;  and  fancy  might  conjecture  a  thousand  other 
things  equally  appropriate  and  innocent  in  themselves. 

The  omission  of  the  positive  averment  that  the  prison- 
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er  did  the  act,  is  not  supplied  by  the  concluding  averment 
in  the  indictment,  and  is  fatal. 

The  motion  is  granted. 

Justices  Colcoekf  Notty  Gantt^  Richardson  fy  Huger^ 
concurred. 

Thompson y  for  the  motion. 
Earle,  Sol.  contra. 


Charles  Irby  vs.  John  W.  Vining. 

It  18  sufficient  notice  of  the  dissolution  of  a  copartnership,  if  such  civ* 
curastances  be  proved,  as  leave  no  rational  doubt  tiiat  tiie  party  kne>V 
•f  the  dissolution. 

Marlborough  district,  October  Term,  1829. 
Tried  before  Mr.  Justice  Gantt. 

THIS  was  an  action  brought  on  a  note  of  hand,  signed 
Fining  4*  WilsoUy  and  dated  3rd  April,  1820.  The 
note  was  subscribed  in  the  hand  writing  of  Wilson^  and 
it  was  admitted  that  the  defendant  and  Wilson  had  been 
merchants  trading  under  the  firm  of  Fining  ^  Wilson^ 
and  that  the  plaintiff  had  been  one  of  their  customers. 

G.  B.  Whitfield  and  R,  Carloss  were  examined  by 
the  defendant,  and  stated  that  in  the  months  of  April 
and  May,  1818,  Charles  T.  Stewart ^  Fining,  the 
defendant,  and  Wilson j  entered  into  copartnership  under 
the  firm  of  Steivartj  Wilson  fy  Co.  at  the  same  place. 
That  they  had  no  knowledge  of  any  separate  firm  after* 
wards  existing  under  the  firm  of  Paining  4*  Wilson.  Thq 
defendant  then  offered  to  prove  that  the  plaintiff  was  a 
customer  of  Stewart,  Wilson  fy  Co's.  was  frequently  at 
their  store,  lived  in  the  same  neighborhood,  and  that  an 
advertisement  was  posted  up  at  the  hojuse  lately  occupied 
ky  Fining  fy  Wilson,  and  then    by  Stewart,    WilsQn  Sp 
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Co.  stating  that  the  copartnei^hip  of  Vining  fy  Wilson 
had  dissolved.  The  presiding  Judge  held  that  nothing 
less  than  personal  notice  to  the  plaintiff  of  the  dissolution 
of  the  copartnership  of  Vining  4*  Wilson j  would  be  suf- 
ficient to  discharge  the  defendant  from  his  liability,  and 
rejected  the  testimony,  and  decreed  for  the  plaintiff.  A 
new  trial  was  moved  for  on  tlie  ground  that  the  presiding 
Judge  misstated  the  law  in  determining  that  nothing  less 
than  actual  and  personal  notice  was  sufficient. 

Mr.  Justice  Colcock  delivered  the  opinion  of  the  court : 

In  the  case  of  Jacob  Martin  vs.  FTni.  Walton  4'  Co. 
(1  McCords  Rep,  16,)  and  the  case  of  the  Bank  of  So, 
Carolina  vs.  Humphreys  4*  Ma  thews  y  (Ibid^  388,)  the 
court  have  determined  that  that  which  is  tantamount  to  a 
personal  notice,  shall  be  sufficient.  If  such  circumstances 
are  proved  as  leave  no  rational  doubt  on  the  mind  that 
one  knew  of  the  dissolution  of  the  copartnership  ;  this  is 
certainly  as  satisfactory  as  direct  and  positive  proof.  It  is 
in  fact,  all  that  is  meant  by  the  rule  ;  for  where  a  copart- 
nership had  existed  for  a  long  time,  and  an  extensive  bu- 
siness carried  on,  it  would  be  difficult  if  not  impossible  to 
send  to  each  customer  direct  and  personal  notice.  The 
evidence,  therefore,  should  have  been  received,  and  if  it 
had  not  been  satisfactory,  the  decree  would  have  remained. 

The  motion  is  granted. 

Justices  Johnson^  Hugevy  Richardson  and  Notty  con- 
curred. 

Campbell  J  for  the  motion. 
Erviny  contra. 


James  Parks  vs.  H.  Duke. 

\n  indorser  of  a  sealed  note  is  not  liable  as  an  imloi'scry  and*  where  he 
suffered  judgment  tg  go  against  liim,  he  \v:is  not  allowed  to  recover 
^  cost»  90  incurred  ^m  the  drawer. 
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Laurens  district,  Spring  Term,  1822. 

THIS  was  an  action  by  the  plaintiff  to  recover  from  the 
defendant,  the  amount  of  costs  paid  by  him  in  consequence 
of  his  assignment  of  a  note  made  by  the  defendant  to  him, 
on  which  assignment  he  had  been  sued  by  Wm  Cobb,  to 
whom  it  was  passed,  and  had  suffered  judgment  to  go 
against  him  by  default.  The  note  was  in  the  following 
words  : 

**  On  the  first  day  of  January  next,  I  promise  to  pay  to 
James  Parks y  sen.  or  order,  one  hundred  dollars,  for  val- 
ue received.  Witness  my  hand  and  seal,  this  1 9th  March, 
1^19.  Signed,  HardhnanDuke.^'  Witness,  «/o/m  6V/r- 
lington.  Endorsed  in  the  following  words.  "  I  en- 
dorse the  within  note  for  value  received,  to  ffm.  Cobby 
July  2,. 1819.  James  Parks,  Jr." 

Test,     Samuel  Irby. 

On  the  trial  below,  the  presiding  Judge  decreed  for  the 
j)laintifi,  and  a  motion  was  now  made  to  reverse  that  de- 
cree, because  the  plaintiff.  Parks ^  was  not  liable  to  an  ac- 
tion on  the  note  as  endorser,  and  should  have  defended 
himself  against  the  action, 

Mr.  Justice  Colcock  delivered  the  opinion  of  the  court; 
yihis  is  certainly  not  a  negotiable  note.  It  is  under 
seal.  The  scrawl  must  be  considered  as  a  seal,  because  it 
is  clear  the  parties  so  considered  it.  The  attestation  of  the 
maker  says  under  my  hand  and  seal.  The  plaintiff  was 
not  then  liable  to  be  sued  as  indorser,  and  might  have  de- 
fended himself  against  the  suit  and  non  suited  the  holder^/ 
It  was  then  his  own  fault  that  he  has  been  subjected  to 
costs,  and  consequently  he  has  no  right  to  recover  them 
back  from  the  defendant. 

The  motion  is  granted. 

Justices  Johnson,  Huger,  Gantt  and  Nottj  concurred* 

Porter,  for  the  motion. 
O^NealSr  Irby,  qpntra. 
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Yates,  Adm'r.  of  Philips,  vs.  John  P.  Bond. 

Ttiere  is  no  implied  warranty  at  Sheriff's  sales.    The  rule  of  CavecM 

Emptor  applies. 

Assumpsit. — Tried  before  Mr.  Justice  Johnson^  at 
Lexington,  October  Term,  1822. 

THIS  was  an  action  of  assumpsit  on  a  note  of  hand. 

All  the  facts  of  the  case  were  admitted,  which  will  ap- 
pear from  the  following  statement :  Tt  appeared  that  the 
tract  of  land  for  which  the  note  was  given,  was  once  the 
subject  of  dispute  in  the  Court  of  Common  Pleas,  between 
Gtorf^t  Patterson^  the  plaintiff's  intestate,  and  the  defen- 
dant, and  that  Patterson  had  recovered  a  verdict  for  it. — 
It  further  appeared,  that  the  land  was  levied  on  by  the 
sheriff  under  an  execution,  and  for  the  purpose  of  making 
an  advantageous  sale,  it  was  sold  on  twelve  months  cre- 
dit by  the  direction  of  an  agent,  Mr.  Starke  and  the 
defendant  bid  it  off,  and  gave  his  note  for  the  purchase 
money.  Upon  a  re-survey  of  the  land,  after  the  purchase, 
the  defendant  found  a  considerable  part  of  it  was  held  in 
possession,  and  claimed  by  another  person  ;  of  this  he  was 
prepared  to  give  evidence  on  the  trial  ;  but  his  honor  who 
tried  the  case  entertained  some  doubts  as  to  the  propriety 
of  the  evidence,  and  finally  overruled  it.  The  defendant 
now  moved  the  court  for  a  new  trial,  on  the  ground,  that 
a  recovery  by  the  plaintiff's  intestate  of  the  land  in  ques- 
tion ought  not  to  have  precluded  the  defendant  from  giv- 
ing in  evidence,  by  way  of  discount,  the  claim  of  third 
persons  to  the  same  land. 

Mr.  Justice  Cc/rocA?  delivered  the  opinion  of  the  court : 
It  has  been  long  settled  that  a  purchaser  at  sheriff's 
sale  has  no  warranty.  The  right  of  the  defendant  is  sold, 
and  if  it  should  turn  out  that  he  has  no  right,  or  if  the 
property  be  defective,  the  purchaser  must  sustain  th« 
loss.     The  maxim  of  eaveat  emptor  applies.     (%  Bay^ 
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169-70.     2  Const.  Rep.  143,  and  the  case  oi  Herbevfiont  • 
vs.  Sharps  Jinte^  264.^ 

In  addition  to  the  doctrine  of  law,  the  defendant  had  li- 
tigated the  very  title  under  which  he  purchased,  and  may 
fairly  be  presumed  to  have  had  a  knowledge  of  every 
claim  to  the  land. 

The  motibn  is  dismissed. 

Justices  Johnsouj  Hugcf^  Noit  and  Richardson^  con- 
curred. 

Butler  J  for  the  motion. 
Starkf  contra* 


The  State  vs.  James  T,  Williams. 

tn  a  capital  case,  the  court  Held  it  was  not  sufficient  cause  to  change 
the  venue,  that  the  prisoner  swore  he  believed  he  could  not  obtain 
an  impartial  trial,  because  a  sum  of  money  had  been  raised  by  sub- 
scription by  some  of  the  dtizens  of  the  district  to  apprehend  hin^ 
be  having  escaped  finom  the  sheriff. 

Newberry  district,  Fall  Term,  1822. 
Tried  before  Mr.  Justice  Johnson. 
THE  prisoner  was  charged  with  the  offence  of  negro 
stealing,  and  on  being  brought  to  the  bar,  moved  the 
court  for  an  order  to  change  the  venue,  stating  on  a£Bdavit 
that  he  believed  he  could  not  obtain  a  fair  trial  in  that  dis- 
trict. The  fact  on  which  that  belief  was  predicated,  as 
stated  on  behalf  of  the  prisoner^  was,'  that  there  had  been 
a  sum  of  money  raised  by  subscription  by  some  of  the  ci- 
tizens of  the  district  for  his  apprehension,  (he  having  es« 
caped  from' the  sheriff  on  his  first  arrest.)  The  presiding 
judge  refused  to  grant  the  order,  and  a  motion  was  now 
made  to  reverse  that  decision,  on  the  ground  as  stated  in 
the  brief,  viz : 
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in  the  name  of  the  plaintiff,  was  evidently  the  result  of 
some  mistake  or  inadvertence.  It  was  well  known  to  the 
plaintiff  that  tht^  action  was  carried  on  in  his  name,  and  he 
never  interposed  any  objection  to  it. 

When  the  evidence  on  tlie  part  of  the  plaintiff  was  clos- 
ed, the  defendant  mov<jd  for  a  non  suit  on  the  ground  that 
the  action  would  not  lie  in  the  name  of  the  plaintiff,  as  he 
had  passed  the  note  in  the  manner  abova  mentioned. 

The  presiding;  J  ud|2;e  was  of  opinion  that  the  action  might 
be  maintained  in  the  name  of  the  plaintiff  with  his  con- 
sent, and  that  this  miirht  be  presumed  from  his  knowledge 
of,  and  acquiescence  in  the  proceedinor.  Uut  that  the 
plaintiff,  (who  was  then  present,)  mig;ht5  if  he  thouglit 
proper,  suffer  a  nonsuit.  He  declined  doing  so,  and  the 
motion  was  refused. 

A  verdict  was  found  for  the  plaintiff,  and  the  motion  for 
a  non  suit  was  renewed  in  tliis  court  on  the  same  ground. 

Mr,  Justice  Johnsan  delivered  the  opinion  of  the  court : 
The  general  rule  is  that  an  action  can  only  be  maintain- 
ed in  the  name  of  him  in  whom,  by  the  terms  of  the  con* 
tract,  the  legal  interest  is  vested,  (1  East.  497.  2  Term 
711.)  Upon  this  principle,  choses  in  action  not  being 
assignable  at  common  law,  actions  on  them  could  only 
be  maintained  in  the  name  of  the  original  parties,  (1  Chit- 
/y  on  Pleadings  10-11,)  notwithstanding  the  actual  inter- 
est had  been  passed  by  assignment,  delivery,  &c.  And 
it  is  only  under  the  several  legislative  provisions  on  this 
subject,  that  the  assignees  and  holders  of  choses  in  action, 
are  permitted  to  bring  actions  in  their  own  names,  and  none 
of  these  contain  any  provisions  which  take  away  the  right 
to  proceed  according  to  the  rule  of  the  common  law. 

Our  courts  have  always  regarded  the  assignment  of  a 
chose  in  action,  not  negotiable  as  alotter  of  attorney  to  the 
assignee.  The  assignee  or  holder  of  one  that  is  negotia- 
ble, may  therefore  elect  to  regard  himself  in  that  charac- 
ter or  sue  in  his  own  name  under  the  authority  of  the  fta- 
ttttcsand  acts  authorizing  it. 
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Superadded  to  this  motion,  was  one  for  a  new  trial,  on 
the  ground  that  the  defendant  proved  the  payment.  This 
ground  is  clearly  without  support,  as  the  preponderance 
of  the  testimony  was  against  it. 

The  motion  is  refused. 

Justices  Colcocky  Notty  Oantt^  Richardson  and  Huger, 
•concurred. 

Noble  fy  WardlaWy  for  the  motion. 
Downs y  contra. 


HiTGH  McCall  vs.  Richard  Smith. 

A.  sold  a  negro  to  B.  and  took  his  note  with  C.  as  security  for  a  part  of 
the  purchase  money.     Judginent  was  obtained  on  tlie  note,  but  it  uus 
not  aatisfied ;  the  court  Held  that  in  an  action  by  B.  a[^\\inst  A.  for  a 
.&aud  in  the  sale  of  the  neg^o,  C.  was  an  incompetent  witness. 

"  Tried  at  Richland,  Spring  Term,  1823. 

THE  defendant  had  sold  a  negro  to  the  plaintiff,  am! 
took  his  note  with  Joseph  May,  as  security  for  a  part  -  f 
the  price.  He  had  brought  several  suits  against  tl'.tm  oii 
this  note,  and  obtained  ju(!gments,  which  were  not  yr '  -.  • 
tisfied.  This  was  an  action  to  recover  damaj^es  {i.>r  i\ 
fraud  in  the  sale  of  the  negro,  and  to  prove  it  tie  jjlaintiir 
offered  in  evidence  the  examination  of  Mf'f/,  tnkun  by 
commission.  The  presitUng  judge  was  ol  opij.ion  that 
JUa^^s  interest  in  the  event  ol  the  suit  rendered  him  in- 
competent. The  plaintifi'lhenn.oved  to  continue  the  craise 
with  a  view  to  render  May  cj-n  p  lent  by  payment  of  the 
judgment  on  the  notes,  and  to  obtain  the  opportunity 
of  examining  him  de  novo. 

The  application  was  refused  by  the  court,  and  the  plain- ' 
tiff  being  unable  to  prove  his  case,  was  non-suited. 
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'  didy  when  the  scale  of  depreciation  was  fixed,  and  th^* 
value  of  the  currency  at  that  time  was  seven  for  one. 
The  motion  must  therefore  be  granted. 
Justices  Johnson^  Hugery  Richardson  and  Nottj  cob-^ 
eurred. 

O^Neal  Sf  Johnson^  for  the  motion/ 
Bauskett  4*  Dunlap,  contra. 


William  P    ■  ■  r.  vs.  Chables  Bogan. 

A  variance  between  the  writ  and  declaration  can  not  be  taken  advaiK 
tag'c  of  in  arrest  of  judgment ;  it  must  be  hy  plea  in  abatement  or  de- 
murreF- 

The  words  w  et  arms,  do  not  necessarily  make  a  vmt  in  trespaw ;  fti 
writ  may  still  be  case  and  contain  these  words  as  suTplu9a^. 

Tried  before  Mr.  Justice  Cnlcockj  Spartanburgh   district, 

Spring  Term,  1822. 

THIS  was  an  action  by  the  father  to  recover  damages  of 
the  defendant,  for  debauching  his  daughter,  whereby  he. 
lost  her  services.  The  plaintiff  had  obtained  a  judgment 
by  default.  The  defendant  filed  a  general  demurrer  to  the 
declaration,  (as  it  stated,)  which  was  intended  to  reach  a 
defect  in  pleadings,  which  was  alleged  to  exist,  to  wit ;  a 
variance  between  the  writ  and  declaration. 

The  demurrer  was  overruled  and  the  testimony  given. 

It  was  proved  by  the  girl  herself,  that  she  had  been  deli* 
Vered  of  a  bastard  child,  and  that  the  defendant  was  the 
father  of  it,  and  that  she  had  been  very  sick  for  some  time 
after.  It  also  appeared  from  other  testimony,  that  the 
defendant  had  made  honorable  address  4o  her,  and  it  was 
believed  would  marry  her ;  that  she  was  about  fifteen 
years  of  age  at  the  birth  of  the  child. 

On  the  part  of  the  defendant^  it  appeared  that  two  other 
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«isters  had  had  illegitimate  children,  and  that  their  gener- 
al reptitation  had  been  bad.     That   the   young  men   who 

visited  the  house  were  allowed  too  much  familiarity.     But 

« 

it  was  not  proved  that  the  father  had  any  reason  to  sus- 
pect the  defendant  of  dishonorable  views,  or  that  the  misr 
ibrtune  had  been  induced  by  his  conduct. 

The  jury  found  a  verdict  for  the  plaintiff  for  $  300,  and 
a  motion  was  now  made  for  a  new  trial  and  in  arrest  of 
judgment,  •n  the  following  grounds  : 

1st.  Because  the  declaration  varies  from  the  original 
writ ;  as  the  one  is  in  case  aud  the  other  in  trespass  vi  et 
armis. 

2nd.  Because  the  court  ought  to  have  supported  the  de- 
murrer to  the  deelaratiofi. 

drd.  Because  the  damages  were  excessive ;  as  it  was 
clearly  proved  that  the  plaintiff's  daughter  was  a  girl  of 
no  character,  and  was  of  no  real  service  to  the  plaintiff. 

4th.  Because  the  verdict  was  contrary  to  law  and  evi- 
dence, and  the  express  charge  of  the  Judge,  who  stated  to 
the  jury  that  if  they  believed  that  the  father  had  connived 
at  the  conduct  of  the  defendant  towards  his  daughter,  then 
they  ought  not  to  give  more  than  nominal  damages^  and 
this  was  clearly  proved. 

Mr.  Justice  Colcock  delivered  the  opinion  of  the  court ; 

Upon  the  first  ground,  it  is  only  necessary  to  refer  to 
the  cases  of  w^/iMo7iy  Z/ffwfy  vs.  John  Townshend,  (1 
McCords  Rep.  106,^  and  the  ca$e  of  Young  an4  Groy^ 
(Ibidj  211,^  by  which  it  will  appear  that  such  variance 
is  not  a  ground  of  arrest,  but  may  be  taken  advantage  of 
by  plea  in  abatement  or  special  demurrer. 

On  the  second  ground,  the  demurrer  complained  that 
the  declaration  was  bad,  but  on  examination,  there  ap- 
peared no  defect  in  form  or  substance.  It  was  contended 
that  under  this  demurer  the  court  was  bound  to  look  back 
and  discover  the  alleged  variance.  This  might  have  been 
true  as  to  a  defect  in  the  substance  but  not  as  to  form,  (\ 
Ckittj/y  640.)     But  if  the  court  had  been  bpund  to  potice 


} 
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what  is  alleged  to  be  a  variance,  I  am  of  opinion  that  there 
is  in  point  of  fact  no  variance  ;  for  although  the  words  vi 
et  drmis  are  used  in  the  writ,  it  is  in  all  other  respects  a 
writ  in  case,  and  these  words  niay  be  considered  as  sur- 
plusage. 

As  to  the  two  last  grounds,  the  facts  w«re  all  submitted 
to  the  jury  who  knew  the  parties  and  witness,  and  were 
pf  course  well  acquainted  with   the  manners  and  customs 

ft 

of  the  country,  consequently  were  qualified  to*lecide  whe* 
ther  there  was  any  connivance  on  the  part  of  the  father. 
Having  decided  that  there  was  none,  the  damages  cannot 
be  considered  as  excessive. 

The  motion  is  dismissed. 

Justices  Notty  Hugevy  Johnson  and  Gantty  concurred. 

J'lemingy  for  the  motion. 
Thompsony  contra. 


Jonathan  Eccles  vs.  John  G.  Ballabd,  Indorser. 

An  indoTscr  to  a  note  macle  payable  to  beaver  is  liable  as  upon  a  new 
bill  to  the  beaver. 

Whetlier  there  was  any  artifice  used  to  g^et  the  indorsement,  or  if  U 
was  made  under  circumstances  that  would  exempt  the  indorser  from 
liability,  is  for  the  jury ;  and  the  question  of  dilig'ence  in  making  ade- 
mand  on  tlie  drawer  and  notice,  in  the  same  manner  depend  on  cir- 
cumstances, and  must  be  left  to  the  jury. 

Kershaw  district,  Fall  Term,  1822. 
Tried  before  Mr.  Justice  Gantt. 
THIS  action  was  brought  against  the  indorser  to  the  follow- 
ing note — **  Ten  days  after  date,  I  promise  to  pay  to  John 
G.  Ballardy  or  bearer,  the  just  sum  of  three  hundred  dol- 
lars, for  value  received  of  him  this  2Cth  March,  1821. 
Signed,  John  Boykxx.** 
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Indorsed — "  I  promise  to  pay  the  within  note  if  the 
drawer  should  fail  to  do  so^  to  Jonathan  Ecclesy  for  vae 
lue  received. 

Signed,  John  G.  Ballard." 

The  facts  proved  were  that  the  note  was  presented  for 
payment  six  days  after  it  became  due,  to  the  drawer,  who 
refused  to  pay,  of  which  the  indorser  received  immediate 
notice.  It  was  further  proved  that  the  drawer  lived  se- 
ven miles  from  Camden,  the  place  of  residence  of  the  in- 
dorsee and  Indorser,  and  that  there  was  no  post  office 
nearer  the  drawer's  residence  than  Camden.  The  hands 
writing  were  admitted.  It  was  then  proved  that  the  in- 
dorsement was  filled  Dp  after  it  had  been  signed,  and  that 
when  made,  the  plaintiff  declared  it  should  only  be  used 
as  an  authority  to  receive  the  debt ;  on  which  testimony, 
the  presiding  judge  ordered  a  nonsuit,  on  the  ground  that 
the  evidence  did  not  support  the  counts  in  the  declarationi 
under  the  usage  of  merchants. 

A  motion  was  now  made  to  reverse  the  order  for  non- 
suit, on  the  ground  that  the  action  will  lie  against  an  in- 
dorser on  a  note  payable  to  bearer,  and  that  due  diligence 
was  proved. 

Mr.  Justice  Co/cooA?  delivered  the  opinion  of  the  court: 
The  first  point  to  be  decided  iA  this  case  is,  whether  the 
indorsement  of  a  note,  payable  to  bearer,  creates  a  legal 
liability  in  the  indorser  to  pay  the  note,  and  on  this  point 
I  am  satisfied  ;  for  the  note  was  negotiable  in  its  nature, 
and  although  it  would  pass  by  delivery,  without  indorse- 
ment, yet  if  one  choose  to  put  his  hand  on  it,  it  shews  that 
it  passed  from  him,  and  is  a  new  bill  to  pay  to  the  bearer; 
CS  Johnson's  Rep,  439.  Lovelass  On  Exchange  40 ; 
Maxwell  On  Bills y  48.  J  The  action  then  could  be  main- 
tained on  this  indorsement  ;  and  the  next  questions  are, 
should  not  the  question  of  diligence  and  the  alleged  fraud 
in  the  obtaining  and  using  the  indorsement  been  left  to 
the  jury  for  their  determination,  and  on  them  J  think 
there  can  be  no  doubt  ?     Whether  there  was  any.  artifice 
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used  to  get  the  indorsement,  or  if  it  was  made  under  sucb 
circumstances  as  would  not  render  the  iudorser  liable, 
,  were  facts  that  ought  to  have  gone  to  the  jury.  (See  Z 
^vCj^u  /         Const,  R.'p.  33,  Bf^^f  ^^'  Datndson.j    And  in  the  same 

manner,  the  question  of  diligence  which  may  depend  not 
only  on  the  distance  at  which  the  parties  reside,  but  a  va- 
riety of  other  circumstances  should  hav£  also  been  left  to 
the  jury.  The  non-suit  was  improperly  ordered,  and  the 
motion  is  therefore  granted. 

Justices  JokfisoHy  Huger^  Richardson  and  Nott^  coa- 
curred. 

Levy  fy  McJViUie^  for  the  motion. 

Carter^  contra. 


Robert  Thompson  vs,  Alexander  Caldwell. 

Irre^laritics  in  leg'al  proceedings  cannot  be  taken  advantage  of  b^' 

thud  persons. 
An  executor  in  his  representative  capacity,  cannot  hold  lands  adversely 

from  the  tiUe  of  his  testator. 
But  under  certain  bonajltle  circumstances,  an  executor's  possession  may 

be  adverse  from  tlie  title  of  liis  testator. 
The  executor  has  not  the  legal  right  of  entiy  on  the  land  of  his  testator, 

unless  they  be  cliarged  with  the  payment  of  rent,  which  rents  may  be 

assets  in  liis  hands. 

Fairfield  district.  Spring  Term,  1822. 
Tried  before  Mr.  Justice  Johnson. 
TRESPASS  to  try  titles  to  land. 
The  plaintiff  traced  his  title  from  the  original  grantee 
through  a  deed  from  James  Barkley,  sheriff,  to  James 
DauglasSj  down  to  himself.     Barkley  sold  under  an  ex- 
ecution, Alex,  McCluken  ads,  surviving 
executor  oi  Jilexander  Miller.     In  looking  into  the  pro-r 
ceedings,  the  defendant  made  the  following  objections, 
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^riirins^  out  of  the  proceecUng  itself^  which  was  a  scLfa, 
to  revive  a  former  judgment. 

1st.  That  the  sci.fa,  was  not  personally  served. 

2d.  That  no  declarntion  hacj  been  filed,  notwithsgtand- 
ing  th0  demand   was  above   the  summary  jurisdiction, 

3d.  That  more  than  a  year  and  a  day  had  ebpsed  b^ 
tween  the  return  of  the  scL  fa,  and  the  jv:dgmcnt,  and 
there  was  no.  intermediate  proceedings. 

4th.  That  the  judgment  was  npt  rendered  or  signed  be- 
fore the^.  fa.  was  lodged  in  the  sherifi's  office. 

The  fi,  fa.  was  entered  2d  March^  1817,  and  judg- 
ment signed  10th  May  following.  A  levy  was  made  3d 
June,  and  a  sale  7th  July,  1817. 

These  objections  were  over-ruled. 

The  defendant  claimed  under  a  yonnger  grant  to  his  fa- 
ther, who  was  one  of  the  executors  o(  Miller,  tlie  grantee, 
under  whom  the  plaintiff  claimed.  This  grant  was  all 
the  written  evidence  he  produced,  and  he  proved  that  by 
the  permission  of  his  father  he  went  on  the  land,  and  held 
the  possession  under  which  he  claimed. 

The  presiding  judge  held,  that  the  defendant's  posses- 
sion must  enure  to  the  benefit  of  his  father,  and  that  his 
possession  could  not  affect  the  rights  of  the  plaintiff,  bo- 
cause  asiexecutor  he  had  the  right  to  the  possession,  and 
was  bound  to  defend  the  possession  of  his  testator. 

Motion  for  a  new  trial. 

Mr.  Justice  Colcock  delivered  the  opinion  of  the  court: 
There  can  be  no  doubt  that  the  verdict  in  this  case  was 
predicated  on  the  opinion  of  the  presiding  judge,  as  to 
the  legal  character  of  the  defendant's  possession.  Where 
an  executor  enters  in  his  representative  capacity,  he  cer- 
tainly cannot  be  considered  as  holding  adversely.  But 
whether  he  so  entered,  is  a  question  of  fact  for  the  jury. 

Besides,  he  has  not  the  legal  right  of  entry  on  the  lands 
of  the  testator,  unless  they  be  charged  with  the  payment 
($f  rent,  which  rents  may  be  assets  in  his  hands.     But^ 
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generally  speaking,  the  lands  descend  to  the  heir ;  and 
from  the  testimony  in  this  case,  it  certainly  did  so.  It 
was  not  charged  with  the  payment  of  rent.  It  had  been 
lying  out  waste  and  uncultivated  for  nearly  30  years,  and 
there  is  no  reason  to  believe  that  the  executor  did  knoTir 
that  it  was  the  land  of  his  testator  at  the  time  he  obtained 
the  grant.  Indeed,  it  is  not  clear  that  the  grant  was  ob- 
tained after  his  death  ;  for  the  time  of  his  death  is  not  fix- 
ed positively.  It  depends  on  the  i*ecolIection  of  an  old 
man,  -engrossed  with  the  ordinary  concerns  of  life  ;  and  it 
is  well  known  how  difficult  it  is  to  fix  on  the  precis  time 
when  such  a  circumstance  has  happened  again.  The 
grant  of  Samuel  Caldwell,  (the  executor,)  whenever  ob- 
tained, does  not  cover  the  whole  of  Miller's  grant.  It 
only  takes  a  part  of  it,  which  gives  the  transaction  the 
character  of  .a  mere  mistake  in  regard  to  the  rights  of 
Miller,  or  of  any  other  with  whose  right  his  grant  oiay 
coQ6ict.  From  the  testimony  of  Mr.  Cork,  it  appears 
that  the  grantee  of  the  plaintiflf,-  C Miller,  J  died  about  33 
years  ago;  according  to  this,  (if  his  heir  was  only  one  year 
old  when  he  died,)  the  heir  would  have  been  now  34, 
and  would  have  been  barred  by  any  adverse  possession  at 
least  nine  years  ago,  about  the  time  the  defendant  took 
possession — so  that  it  is  impossible  to  suppose  that  any 
fraud  was  practised  or  ever  contemplated  by  thep  defend- 
ant or  his  father.  Upon  the  whole,  all  these  circumstan- 
ces should  have  been  submitted  to  the  consideration  of  the 
jury,  and  they  should  have  been  left  to  decide  whether  the 
possession  w^s  adverse. 

As  to  the  grounds  of  non-suit,  it  is  only  necessary  to  re- 
fer to  the  cases  of  Turner  fy  McCrea,  (\  Not  I  fy  McCord, 
11,;  and  Barkley  fy  Scriven,  (lb.  AO%J  in  which  (as 
well  as  in  many  other  cases,)  it  has  been  decided  that  these 
irregularities  cannot  be  taken  advantage  of  by  third  per- 
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9ons.     The  hiotion  for  a  non-suit  is  of  course  dismissed^ 
but  the  faibti6n  for  a  new  trial  granted. 
Justices  Richardson  and  Notty  concurred. 

Mr.  Justice  Gantt  dissented. 

Pearesdhy  for  the  motlbn. 
WilKamSy  feontfi. 


Tkte  Stat£  h^.  James  Willson* 

No  otdet  of  Relig^bh  ca^  exempt  %  man  from  serving  as  a  grand  juror. 

Sci.  /a:  tried  before  Mr.  Justice  Rictuirdson^  York  dis- 
trict, Spring  Term,  1823. 

THE  following  was  the  brief : 

'^  A  sci.  fa,  had  been  issued  agafhst  the  defendant  to 
shbw  tMi^  wh^  he  should  not  be  fined  for  his  non-atten- 
dance ds  k  gi*^nd  juror,  at  the  special  court  for  York,  in 
Atigllst  tfetm,  1822.  The  defendant  shewed  for  cause  that 
it  wi&s  agdinst  his  religious  persuasion  in  many  cases,  td 
^It  Us  d  jurol- ;  and  i(s  such,  it  would  be  a  violation  of  his 
conscience,  by  which,  he  would  be  rendered  obnoxious  to 
the  ])uni8hment  bf  Almighty  God.  That  he  did  ndt  know 
the  cciart  cdUld  permit  fl  juror  to  wlthdhiw  from  the  jury 
Mksh  on  a  pa:rticular  trial,  but  had  befen  told  when  once 
sT^om,  that  he  wa2(  compelled  to  sit  out  the  whole  term. 
The  court  was  infbrtned  that  others  had  been  excused  by 
judges  tdt  like  causes,  but  held  them  insufiScient.  The 
defendant  isl  only  desirous  that  the  Constitutional  Court 
shall  settle  thO  question,  that  the  body  of  christians  to 
which  he  belonged,  may  no.  longer  depend  on  the  uncer* 
tainty  of  opinion,  buttho  certainty  of  law. 

The  defendant  therefore  moves  to  reverse  this  decision 
on  the  ground, 
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certain  instances  o(  individuals  bein^  reused,  03  weU  a^ 
an  appeal  to  good  feelings,  plainly  interwoven  in  tb^  bjciejt. 
And  no  doubt,  instances  have  occurred^y  and  will  a^ijgi^ 
occur,  where  the  parties  attended  at  the  time  required  by 
law,  but  there  being  superfluous  jurors,  were  readiljr  excif- 
sed.  But  in  tlie  case  before  us,  a  justification  iQ  ojSeijed 
after  an  actual  default,and  the  right  o{ exemption  claj^p^d. 
And  when  a  mere  principle  is  to  be  decided,  any  appeal  (9 
human  generosity  must  receive  the  answer  given  by  ^ir 
Matthew  Haky  when  importuned  untimely  for  iinercy. 
*^  I  must  have  mercy  on  the  country.  In  such  ca^e^y  we 
are  the  ministers  of  the  law,  her  decree  constitute  oui; 
justice,  and  in  that  sense  Jiatjustitiayrvat  ccelvm/^ 

Finally,  I  will  not  conceal  the  hope  that  this  una^nipiou^^ 
decision  of  all  the  judges,  may  have  sQmQ  tendency  tp  re-, 
concile  the  community  concerned,  to  the  requisitions  of 
the  laws.  Nor  will  I  restrain  the  observation,  that  while 
religions  differ  so  much  in  doctrine,  they  all  agree  in  Uiis^ 
that  man  is  bound  to  do  his  duty  in  whatever  situation 
he  may  be  placed  by  the  Qod,  whom  he  adores;  a  princi- 
ple, which  reconciles  even  the  slave  to  his  master,  ^nd 
further,  that  amidst  the  growing  distinctions  among  our- 
selves, upon  doctrinal  tenets,  yet  there  is  no  christian  sect 
which  does  not  enforce  by  precepts  and  ei^ample^  the  plain 
moral;  so  often  inculcated  and  invariably  practised  in  eve* 
ry  place  by  him  ^^  who  cleansed  us  of  our  foulest  crimes^'* 
of  a  ready  obedience  to  the  laws  of  the  country,  wherever 
he  sojourned.  The  covenanter  will  then^  io  common  with 
all  good  men  and  christians,  ^^  obey  the  powers  that  be," 
respect  the  l^ws  lyhich  protect  him,  his  property  and  cha- 
racter, and  vene^te  the  principles  of  a  constitution,  which, 
in  order  to  render  him  and  all  others,  independent  of  hu- 
man control  in  religion,  established  no  one  favored  form 
of  worship  ;  and  avowing  the  vain  pretence  of  dictating, 
h,uman  creeds,  require,  notwithstanding,  the  essential 
sanction  of  an  oath,  which  presupposing  an  everlasting 
«oul,  devoted  to  an  intelligent  first  cause,  who  is  to  re- 


wa^d  and  to  pi^i^is^^  is  of  il9!G^!lf^  a  r^c^^gsiitipn  pf  ^\ig^«i.  as 
a^priDcip^. 

If  thei^  i$  a  principlp  ^n  w^Wh  th^okn^tif^  9Bd  moiff^ 
ist,  ^h^  phUa|Q]^ropJist  sf^  tbe  p^tr^  may  joii^  witl^  pne 
ac4?ord,  we  |;»ave  it  h^re ;  w|iere  the  bmi^a^  JP^nd  U.  1^ 
Mniettered  to,  enforce  ^ruth  oc  cDm)^^\  etr^t  i  and  tl^  sQj^V 
^  man  £re^.  A^j^i  t.iwan  tijos,  ia  bppiwj  wly  <Pi  Aiipigbr 
ty  Qod. 
/  T^\^e  mptipn  i?  diawi^s^ed.  . 

Ju^tic^a  Johmofh  QjQ^nfd  JXuger^  Qok(Kk  Wi4  ^t^ 

Clarke,  for  the  n^QtioQ.. 


v*r**^^^^^BBHwTi 


CHAa;;»£s.  B.  MoBBis  vs.  Willis  Fort. 

A  declaration  on  a  note  "to  pay  whenever  after  requested"  is  not 
proved  by  the  production  of  a  note  payable  90  days  after  date. 

The  rule  requinngf  copies  of  all  notes  and  contracts  sued  on,  to  be  at- 
tached to  the  declaratioii,  does  not  excuse  any  iiregularity  of  plesd- 
inff. 

Debt  on  a  sealed  Note. 

THE  declaration  in  setting  oat  the  promise,  stated  that 
the  defendant  bound  himself  to  pay  whenever  after  re- 
quested. 

The  note  produced  in  evidence  was  a  promise  to  pay 
ninety  days  after  date. 

A  non-suit  was  moved  for  on  the  ground  that  the  note 
offered  in  evidence  did  not  support  the  declaration ;  which 
was  over-ruled,  and  a  verdict  was  had  for  the  plaintiff.    ' 

The  present  motion  was  to  reverse  the  decision  below^ 
and  for  leave  to  enter  up  a  non-suit,  on  the  ground  tha^ 

the  deed  offered  in  evidence  varied  from  the  one  declar* 

«■«■«•.        ■  »  » 

ad  on. 
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Mr.  Justice  Gantt  delivered  the  opinion  of  the  court: 

The  declaration  must  state  the  contract  on  which  tht 
action  is  founded,  truly  and  correctly.  That  is,  either 
in  the  terms  in  which  it  was  made,  or  according  to  the  le- 
gal effect  and  operation  of  those  terms,  otherwise  a  mate- 
rial variance  between  the  contract  alleged,  and  the  con- 
tract proved,  will  be  fatal.  If  the  contract  as  stated  in  this 
declaration  was  correct,  then  the  plaintiff  might  have 
brought  his  action  before  the  expiration  of  ninety  days 
from  the  time  of  the  contract  ;  but  by  the  terms  of  the 
note  produced  in  evidence,  the  defendant  was  allowed  90 
days  to  pay  the  debt.  This  variance  is  material,  and  of 
the  very  essence  of  the  contract.  The  rule  of  court,  re- 
quiring that  a  copy  of  the  cause  of  action  shall  be  filed 
with  the  declaration,  does  not  dispense  with  the  necessity 
of  legal  precision  in  drafting  a  declaration.  If  it  were  so, 
then  it  would  be  unnecessary  to  declare  at  all.  The  copy 
of  the  cause  of  action  would  alone  suffice.  This  decision 
may  delay  the  plaintiff  in  the  recovery  of  a  just  debt,  but 
the  rules  of  pleading  must  prevail,  and  it  is  very  clear  that^ 
the  allegation  in  the  declaration  was  not  established  by 
the  note  which  was  offered  in  evidence. 

The  motion  for  allowing  leave  to  enter  up  judgment  of 
xion-suit  must  prevail.     (See  1  Selwyn^s  N,  P.  116.^ 

Justices  Nottf.  Richardson  and  Johiisorij  concurred, 

Caldwell^  for  the  motion. 
MiUeVy  contra. 


George  A.  Stockman  t*^.  John  Uilet. 

Notice  of  non-payment  must  be  g-iven  to  one  who  indorses  a  note  after 
it  becomes  due,  as  to  an  indorser  of  a  note  before  it  becomes  due.— 

THIS  was  an  action  against  the  defendant,   as  indorser 
of  a  note  after  it  became  due.     No  notice  of  non-payment 
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to  the  indorser  was  proved  on  the  trial,  and  on  the  pharj^e 
oF  the  presiding  judge  that  the  note  having  been  indorsed 
after  due,  such  notice  was  not  necessary,  a  verdict  was 
given  for  the  plaintiff;  and  among  a  variety  of  other 
grounds  misdirection  to  the  jury  in  the  foregoing  particu* 
*lar,  was  relied  on  for  a  new  trial. 

Mr.  Justice  ^crn// delivered  the  opinion  of  the  court: 

The  charge  of  the  presiding  judge  in  drawing  a  discrim- 
ination between  a  note  indorsed  before  and  after  due,  so 
far  as  respects  demand  and  notice,  has  no  foundation  in 
law  for  its  support.  The  same  reason  why  diligence 
shogld  be  observed  exists  as  forcibly  in  the  case  of  a  note 
indorsed  after  due  that  does  when  the  time  of  payment 
has  not  arrived.  I  had  almost  said  in  a  greater  degree, 
for  if  the  circumstance  of  the  time  having  passed  when 
payment  should  have  been  made,  goes  to  lessen  the  credit 
of  the  drawer  from  supposed  inability  to  pay,  then  the 
person  upon  whose  credit  the  holder  ralies,  should  be 
promptly  informed  of  non-payment,  and  ought  not  to  be 
lulled  by  the  laches  of  the  holder  into  a  false  security 
that  the  note  has  been  paid. 

As  an  instrument  negotiable  in  its  nature,  a  contract  by 
the  indorsee  to  take  it,  although  a^ter  due,  imposes  upon 
him  the  duty  of  using  the  same  diligence  which  is  requir- 
ed by  the  law  in  transactions  of  this  nature. 

The  motion  for  a  new  trial,  on  the  grounds  of  misdireo 
tion,  is  granted. 

Justices  Colcock  and  Richardson^  concurred. 

O^Neal  fy  Johnson,  for  the  motion. 
Caldwdly  contra. 

fa.J— F/rfe    Course  &  McFarlane  va,  Shacheffordy   f2  A^ott  ^  Me- 
09rd,  283.  J  PvU  vs.  ToUetut^  fl  McCord,  199.  J 
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Y.  jr.  itAiaiKiaTON  ifs.  Th£  Commissioners  of  th^ 

RoAi)S  OF   NEWBBBbT   DiSTBICT. 

A  derk  ^t  iht  cooH  b  exettipt  frM  working  oh  die  roads. 
The  deofton  of  the  commissioners  of  tfa^  fdads^  bn  a  question  trittdv 
their  jurisdiction^  is  conclusive.''  f^-J  ' 

Motion  to  set  aside  an  order  for  prohibition. 
Before  his  honor  Judge  Gantt,  at  Chambers. 

THE  commissioners  of  the  roads  of  Newberiy  district 
had  imposed  upon  F.  J.  Harrington  a  fine  for  not  work- 
ing upon  the  roads,  and  were  about  to  collect  it  in  pursu- 
ance of  the  method  pointed  out  by  the  act  of  the  Legisla- 
ture. The  order  for  a  writ  of  prohibition  was  granted  od 
the  ground  that  the  duties  required  to  be  performed  by 
Mr.  Harrington^  as  clerk  of  the  court,  are  incompatible 
with  the  services  required  by  the  commissioners  of  the 
roads. 

This  was  a  motion  to  set  aside  that  order  on  the  grounds : 

Ist.  That  the  question  of  Mr,  Harrington^ s  liability 
to  work  on  the  roads  belonged  exclusively  to  the  commis- 
sioners of  the  roads,  and  over  which  this  court  has  no  ju- 
risdiction. 

2d.  Because  clerks  of  the  court  are  not  exempted  by 
law  from  working  on  the  i*oads. 

Mr.  Justice  Ganit  delivered  the  opinion  of  the  court : 
On  the  first  ground  it  need  only  be  remarked  that  the 
superintendency  of  this  court,  and  the  high  discretion  with 
which  it  is  invested,  extends  to  all  inferior  jurisdictions, 
and  is  to  be  exercised  when  they  exceed  the  bounds  assign- 
ed to  them,  either  by  assuming  jurisdiction  where  none  is 
given,  or  exceeding  it  in  any  stage  of  their  proceedings 
contrary  to  law.  The  case  of  the  State  vs.  John  Hud* 
nail  and  others;,  reported  in  2  Noit  fy  MeCord^  419, 
among  several  others  decided  by  this  court,  is  illustrative 
of  the  correctness  of  this  position. 

Ca.J  See  State  vs.  DeSetaeUne,  fl  McCord,  52. J 
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In  that  case,  one  of  the  grounds  reliel  v  n  was,  that  the 
jurisdiction  of  magistrates  and  freeholders  quottu  tl  c  i. .al- 
ter before  them  was  final  and  conclusivi-,  ;  u  UuU  afUT 
sentence  this  court  could  not  intcri'cie  !  >  \  :\;hiMtion  to 
suspend  its  execution;  but  it  was  dc^lcriniiiJ.!  that  the 
prohibition  had  been  prope-iy  nwan'c'!.  Thr-  following 
clause  in  the  act  of  the  22d  iMarcIi.  1785,  is  relit  ^  on  as 
giving  to  the  conimissloncrs  an  authority  so  overwlifclm- 
ing  as  not  to  be  controlled  by  this  court.  *'  The  said 
hoard  of  commissioners  are  hereby  authorized  to  dechrc 
and  ascertain  when  the  ^ame  is  not  ascertained  by  Jaw,  or 
when  doubts  mav  arise  conccrninjj:  the  same,  >\hat  inhabit- 
ants  are  liable  to  work  on  any  road  oi^*  part  of  a  ro'.J  in 
their  respective  parishes  and  districts.^'.  The  conclusion 
to  be  drawn  from  this  clause  is,  liiat  where  the  law  cioes 
ascertain  the  exemption,  then  the  commissioners  have  no 
power  to  declare  the  exempted  persons  liable  lo  work  on 
a  road  or  part  of  a  road. 

If  Mr.  ILWringtOTij  thenifore,  ns  clerk  of  the  corrt  of 
Newberry  district,  was  by  law  exenijjtc-:  fn>in  worki'.'i,  on 
the  roads,  and  this  exemption  pro]»erIy  pi'  ided  v  hrn 
summoned  before  the  commissioners,  (a  fact  vvhich  is  nut 
denied,)  the  enforcement  of  a  sentence  to  colh  ct  tie  fine 
imposed  under  a  distress  warrant,  would  be  ilh  '-al  m^A  op- 
pressive. ' 

It  remains  to  examine  the  second  ground,  whether  Mr. 
Harrington  was  by  law  excused  from  working  on  the 
roads.  The  9th  clause  of  the  act  of  1789,  (P.  L,  Ahl,) 
prescrining  the  duties  of  clerks,  declares,  "  that  all  and 
every  person  or  persons  shall  and  may,  at  all  times  of  the 
day,  from  9  o'clock  in  the  morning  till  4  o'clock  in  the  af- 
ternoon, (Sunday  excepted,)  hav^  free  access  to  any  of 
the  clerks  oiTices  in  the  respective  districts.'* 

The  6th  clause  prescribes  the  oath  of  office — "  well  and 
faithfully  to  do  and  perform  the  several  duties  enjoined 
by  laws  now  passed,  or  which  shall  hereafter  be,  as  clerk 
of  the  distilci  court."  The  12th  clause  declares,  that  "if 
any  of  the  clerks  of  the  court  aforesaid  shall  omit  or  ne- 
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gleet  to  do  his  duty  in  the  premises,  he  shall  forfeit  antf 
pay  the  sum  of  £  200,  the  one  moiety  to  the  party  or  par- 
ties aggrieved,  and  the  other  moiety  to  liim  or  them  who 
shall  sue  for  the  same  in  any  of  the  district  courts  of  this 
state.  He  is  required  to  enter  into  bond  with  three  good 
and  sufficient  socurities  in  jL'2000  for  the  just  and  faithful 
discharge  of  his  duty,  and  is  to  reside  at  tl  e  place  where 
the  court  is  heldr  The  conclusion  to  be  drawn  from  any 
correct  view  of  these  clauses  of  the  act  is,  that  the  law  has 
so  specifically  appropriated  the  lime  of  the  clerk  for  the 
porformance  of  the  duties  required  of  him,  that  he  would 
act  in  direct  violation  of  tlie  law  were  he  to  leave  his  office 
and  go  to  work  on  the  road.  As  keeper  of  the  records  of 
the  district,  the  most  ready  access  should  at  all  times  be 
afforded  to  those  who  have  business  to  transact  in  his  oi^ 
fice.  Exigences  may  arise  w^hen  the  mischief  and  injury 
to  individuals  would  be  incalculable,  if  the  clerk  might 
elect  to  leave  his  office  and  go  to  work  on  the  road.  As, 
therefore,  the  duties  prescribed  by  law  to  the  clerk,  are 
altogether  incompatible  with  what  was  required  of  him  by 
the  commissioners,  and  both  being  personal  duties,  it  is  the 
opinion  of  this  court  that  the  commissioners  were  proper- 
ly restrained  by  prohibition  from  enforcing  their  sentence. 

THe  motion  to  set  aside  the  order  made  at  Chambers^ 
must  fail. 

Justices  Nottj  Htiger  and  Johnson^  concurred. 

Mr.  Justice  Richardson  : 

The  question  submitted,  is  whether  a  clerk  of  the  Cir- 
cuit Court  is  exempted  by  law,  from  working  on  the  high: 
roads,  &c.  and  if  so,  whether  a  prohibition  shall  issue,  to 
Siwe  him  from  the  lawful  fine  laid  by  the  commissioners 
of  the  roads  for  refusing  fo  work,  when  regularly  summon- 
ed so  to  do  ? 

It  must  be  borne  in  mind,  that  if  the  occupation  of  the 
clerk,  in  his  office,  was  offered  as  a  mere  reasonable  ex- 
cuse for  not  obeying  the  summons  upon  the  particular  oc- 
casion, then  a  prohibition  could  not  be  issued.     For  in  or- 
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• 

Aet  to  authorize  the  issuing  of  such  a  process,  it  must  ap- 
pear that  the  commissioners  of  the  roads  have  acted  not 
merely  unreasonably  in  rejecting  a  good  excuse,  but  th^t 
they  have  undertaken  to  fine  an  officer,  who  is  altogether 
exempt  from  the  performance  of  the  duty  required,  upon 
that,  and  every  other  occasion,  without  any  appeal  to  their 
judgment  or  discretion.  Now  is  the  clerk  thus  privile- 
ged ?  I  hold  the  negative,  and  support  it  by  the  following 
plain  and  allowed  principles.  Kvery  citizen  is  bound,  in 
Ipeturn  for  the  protection  received  from  his  government, 
to  make  all  those  pecuniary  contributions  and  do  all  those 
personal  services  which  are  required  of  him,  in  common 
with  his  fellow  citizens;  and  in  default  of  rendering  such 
services,  to  pay  the  fine  or  penalty  fixed  by  law,  which  is 
the  usual,  if  not  the  only  practical  mode  of  exacting  per- 
sonal services.  Without  this  principle  of  obedience,  "no 
government  could  be  stable  or  permanent :  And  of  all  ser- 
vices, those  of  working  on  the  roads,  as  well  as  of  doing 
patrol  and  military  duty,  are  the  most  interwoven  with 
our  habits,  laws  and  necessities,  since  the  iirst  settlement 
of  South  Carolina.  From  the  performance  of  patrol  duty, 
there  are  a  few  persons  expressly  exempt;  from  jnilitia 
•duty,  many  ;  and  from  working  on  the  roads  none,  above 
or  below  a  certain  age.  But  a  constructive  exemption  had 
never  before  occurred. 

Can  an  office  create  any  exemption  ?  Office  is  the  re- 
ward of  virtue,  talents,  and  fidelity.  It  exempts  the  of- 
ficer from  no  civil  duty ;  but  binds  him  even  closer  to  the 
constitution  and  laws,  by  exacting  of  him  an  oath,  in  ad- 
dition to  his  general  obligation,  that  he  will  obey,  main- 
tain and  protect  them.  There  is  nothing  in  the  character 
or  duties  of  an  officer  which  does  not  co-operate  with  bis 
oath,  to  enforce  entire  obedience  to  the  claims  of  the  law, 

He  is  invited  by  the  expectations  of  his  fellows,  he  is 
led  by  duty, persuaded  by  gratitude,  bound  by  reward^  and 
he  has  sealed  all  these  sanctions  by  an  oath  to  discharge 
his  civil  duties.  If  the  officer  be  necessarily  employed  in 
bis  office  atJthe  moment  ho  is  summoned  to  do  person^ 
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service  elsewhere,  he  has  then  a  rational  excuse  ;  as  anv 
man  m.  y  have  upon  theunexpfrted  oocurrcnce  of  momen- 
tous PDsincss,  misfortune  or  sudflen  sickness  in  his  family, 
&c.      '>ut  excuse  is  not  excrnpiim}. 

In  ir^.e  discharpce  of  his  civil  and  official  duties,  an  offi- 
cer i^  in  \\<K  situation  of  a  man  who  has  contracted  to  do 
sever  ;  :t.'ts,  the  performance  of  one  is  no  excuse  for  his 
failujM  in  anotljur  ;  haAinz  {'ndertaken  to  do  all,  his  con- 
tract I'inds  hiri  to  th  :t  (st»*nt.  What  would  we  say  to  a 
man  \\!.(^  f.oi'.^s  t^vci  fli.ics.  us  clerk  t^nd  ordinary,  and  be- 
ing impe."!h''d  for  i»-  :\iy\''''-s,  tlie  di'i^s  of  the  ordinary, 
should  plead  tl.at  l.c  ^^  j^  iji  ."i;pied  alt(«^i\her  in  the  duties 
of  the  clerk,  ;it  !( ji.^l  liuiv  *.  to  1  o'clock,  by  express  law. 
Every  o.iiccr  is  pre  i^•  «  i:  lot  situation  ;  he  is  a  citizen 
and  lifis  cvriain  duir.s  to  ,  .1  ''in  in  fo^-nmon  with  others, 
and  he  h(/  !-  ;jm  oiiifo,  hy  -v,.Jii  of  which  he  undertakes 
tj  dl^fliorue  il^  (;u*i('s  wi-'jut  di:i;inution  of  the  former 
obligaliou.  In  addition  to  two  or  tbree  offices,  the  officer 
may  be  a  clergy  n^an,  and  then  he  has  greater  and  more 
duties  still.  liuL  he  mu'st  discharge  the  whole  of  his  vo- 
luntary obligation  to  societ}*. 

If  once  the  door  be  opened,  by  construction,  for  any  of- 
ficer to  escape  from  the  duties  of  the  citizen,  the  lock  is 
not  opened,  but  the  kc}'  is  useless,  and  the  bolt  broken  ; 
and  however  narrow  the  first  opening,  there  will  never  be 
wanting  hands  to  push  it  wide,  and  those  will  be  the 
hands  of  the  strong,  the  sagacious,  and  the  interested. — 
Clerks,  sheriffs,  ordinarys,  judges,  magistrates,  collectors 
and  militia  officers,  of  whom  in  this  regard  there  is  not  a 
class,  but  of  whom  it  may  be  said  as  of  the  greater  %tijaX' 
ipse  agmen.  If  the  President  of  the  United  States  were 
to  claim  the  privilege  of  a  total  exemption  from  any  gene- 
ral civil  duty  required  of  the  citizens  of  the  state  where 
he  resided,  I  would  reply  to  him — first,  throw  off  the  pro- 
tection of  your  person  and  life,  your  property  and  charac- 
ter, afforded  to  you  iy  the  state  f};nver7ivient y  and  then 
you  are  exempt.  Tlii*-  is  the  tax  laid  upon  your  person  to 
be  paid  in  labor.     If  yor.  cannot  do  the  labor,  the  law  ad- 
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mils  of  any  reasonable  excuse  to  be  jur^ped  by  the  proper 
authority  ;  but  having  offered  none  you  ir.ust  pay  the  fine, 
which  is  at  once  the  .substitute  for  your  labor,  and  the  price 
of  our  protection.  Your  office  affords  no  privilege,  and 
only  binds  you  more  closely  down  to  obedience,  and  you 
are  still  liable  to  be  burthened  according  to  the  exigence 
of  that  lorrl  pyvernment,  which  in  return  for  services, 
holds  her  iEc:is  over  your  person  and  property. 

ThepriacipL  which  I  have  heretofore  noticed  is  per- 
haps too  plain  to  have  required  illustration.  But  as  this 
is  the  first  case  in  v  '  ii'h  a  constructive  privilege  of  ex- 
emption from  a  irc  ;  rr»i  civil  dul\-  has  prevailed,  I  deeni 
the  caseoi'no  small  !r.!|;ojtanro  ;  ?nd  feariii^^  an  unlucky 
infraction  of  a  fundamental  priricij^le,  I  may  be  excused 
for  exhausting  a  litth*  tinne.  But  although  the  general 
principle  is  admit!ed,  the  exception  in  favor  of  the  clerk  is 
supposed  to  be  wa-  raited  by  the  act  which  directs  that^ 
clerks  sl.all  keep  t!?eir  oR^res  open  every  day  from  9  to  4 
o'clock.  Now  the  utmost  that  can  be  made  of  this  enact- 
ment is,  that  the  clerk  v»  ould  have  a  reasonable  excuse  be- 
tween 9  and  4  o'clock;  and  then  before  9,  and  after  4 
o'dotkj  he  Is  not  exempt.  The  very  restiiction  there- 
fore to  7  hours  in  the  day,  proves  that  he  is  at  least  liable 
at  some  time  ;  and  it  follows  that  he  cah  have  no  entire 
exemption,  which  is  the  sine  qua  non  of  the  prohibition 
issuing. 

But  it  appears  to  me,  that  taking  the  act  in  connection 
with  the  principle  before  relied  upon,  and  it  will  autho-. 
rize  no  such  construction.  Before  the  act,  the  clerk  was 
bound  to  perform  all  the  duties  of  his  office,  and  work  up- 
on the  roads  too ;  and  the  act  lessons  neither  duty,  but 
merely  confines  those  who  call  upon  the  clerk  in  his  of- 
fice to  seven  hours ;  and  thereby  gives  tp  tlie  cierk  an  ex- 
cuse for  doing  no  official  business  during  any  otlier  hours 
of  the  day.  Before  the  act,  he  wis  liable  to  be  called  on 
without  restriction  of  time.  But  k^t  us  exhibit  the  extent 
to  which  the  exemption  may  be  carried,  and  we  see  at 
pjice  the  danger  of  allowing  the  clerk  the  privilege  in  any 
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case.  If  privileged  in  this,  he  must  be  equally  exempt. 
from  every  ob]jg;ation  to  do  any  other  personal  service  out 
of  his  office,  at  least  from  nine  to  fi>ur  o'clock.  But  he  is 
required  amonp;  o-^her  civil  duties,  to  make  a  return  per- 
sonally to  the  tax  collector,  of  all  his  taxable  property  or 
be  fined  in  a  double  tax.  The  collectors  office  is  open 
from  nine  to  two  o'clock.  Now  if  the  clerk  fail  to  make 
his  return,  shall  prohibition  go  to  save  him  from  the  for- 
feit, because  he  was  kept  by  the  law  in  his  office  ?  Tho^ 
court  sets  semi-annually  in  every  district ;  and  it  is  essen- 
tial to  the  discharge  of  the  business  that  the  cleik  should 
attend  the  court.  Now  may  he  reply  when  called,  that 
he  will  attend  the  Judpje  after  four  o'clock  ;  or  rather  that 
being  required  to  keep  his  office  open  seven  hours,  he  will 
not  attend  the  court  at  any  hour,  as  the  law  makes  no  frac* 
lions  of  a  Hay.  But  what  is  the  proper  reply  to  all  such 
claims  of  the  clerk  ?  It  is  simply  that  he  is  bound  to  do 
all  the  duties  required  of  a  citizen  of  the  country,  and  he 
has  undertaken  to  discharge  those  of  a  clerk  also  ;  he  must 
then  perform  !)oth,  and  if  he  fail  in  either,  he  must  pay  the 
penalty  for  his  neglect,  unless  those  who  h^ve  the  power 
to  excuse  him  will  do  so.  My  fears  arise  from  the  conse- 
quences which  will  assuredly  follow.  If  the  clerk  were 
to  be  the  only  officer  thus  privileged,  I  should  not  greatly 
regard  it,  but  the  peculiar  reason  given  for  this  exemption 
will  not  be  regarded.  The  principle  received,  will,  and 
must  be,  that  an  officer  understood  to  be  occupied  in  hi^ 
official  duties  becomes  exempt,  whether  it  appeared  by 
statute  or  common  law.  Now  what  officer  is  not  in  this 
situation  ?  Has  a  sheriff,  or  judge,  or  any  of  the  heads  of 
department  more  time  to  spare  than  the  clerk  ?  I  suppose 
less.  Here,  though  I  am  met  by  the  expressions  of  the 
act ;  but  something  peculiar  may  be  found  in  every  case, 
and  future  judges  will  look  to  the  principle  alone,  and  lay 
aside  the  guards  and  qualifications.  The  people  will 
not  comprehend  such  subtleties.  The  practice  of  the 
country  will  be  upon  the  general  principle.  Other  offi- 
cers will  be  excused  and  considered   exempt.     Some  cirr 
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iSuit  decisions  will  be  predicated  upon  the  habit  of  expec- 
tations of  the  country. — Finally,  another  qualilied  deci- 
sion will  creep  in,  and  the  two  will  be  enough  to  bepet  a 
race  of  exempts  that  may  put  at  defiance  the  principle 
to  which  we  are  allowing  only  owe  harmless  exet/iption. 
But  these  little  exemptions  in  favor  of  individual  privile- 
ges are  as  contagious  as  the  leprosy. 

Who^  that  will  reflect  for  a  moment  upon  the  wide  ex- 
tent, to  which  too  early  adjudications,  infracting  common 
law  rules  have  been  carried,  but  will  liesitate  in  making 
constructive  exceptions  to  settled  principles.  ^^ 

When,  at  an  early  period,  the  judges  decided  that  as  a 
purchaser  of  a  negro  without  warranty  might  recover  lark 
the  price  paid  if  the  negro  turned  out  unsound,  tlie  deci- 
sion was  in  favor  of  a  favorite  and  valuable  species  of  pro- 
perty ;  of  the  diseases  of  which  too  tlje  selifr  could  not  be 
altogether  ignorant  in  general,  because  the  nepi;ro  V^as  un- 
derstanding and  will  tell  of  his  complaint,  &c.  It  w.istoo 
of  that  property  of  which  the  common  law  does  not  treat  ; 
and  concerning  which  the  civil  law  is  very  conversant. — 
It  seemed  then  somewhat  allowable  to  call  in  the  aid  of  the 
civil  law  in  ih^ particular  case,  (\  Bay^  319.^  In  the 
Tery  next  case  reported,  (\  Bay,  474,^  we  find  the  judg- 
es^ fearing  least  all  contracts  should  be  set  afloat. 

But  the  new  principle  had  got  abroad,  and  although 
every  new  set  of  judges  have  deplored  its  growth,  we 
find  the  principle  deduced  from  the  first  decision  fairly 
applied  to  every  species  of  property  ;  and  every  piece  of 
mechanism  from  a  steam-bont  down  to  a  Yankee  clock. — 
Had  the  first  judges  been  asked  how  fiir  the  innovation 
was  to  go,  the  reply  would  have  been,o/2(y  to  slaves. 

This  species  of  property  being  unknown  to  the  common 
law,  we  must  look  elsewhere  for  the  rules  concerning  it, 
as  a  matter  of  necessity  ;  but  succeeding  judges  looked  on- 
ly to  the  plain  principle  established,  that  full  considera- 
tion implies  a  warranty  of  soundness  ifi  every  thing. 
And  now  under  the  influence  of  the  principles  thus  ex- 
tended, we  find  practically  established  in  juridical  pro- 
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ceedingSy  a  species  of  eminent  domain  to  model,  make  or 
break  contracts.  It  must  be  admitted  that  as  applicable 
to  a  particular  specie:^  of  property,  there  were  great  rea- 
sons to  introduce  this  doctrine  ;  and  that  with  all  the  un- 
certainty which  has  followed,  there  is  a  mor.il  beauty 
throughout  which  almost  compels  us  to  pay  to  it  the  com- 
pliment of  the  poet  to  his  mistress  : 

**  If  to  her  lot  sodk-  female  errors  fall, 

Look  In  her  iucc  and  you'll  forget  them  all.** 

Turn  to  the  innoration  in  the  principles  of  evidence, 
and  ask  if  the  judges,  who  at  an  early  period,  allo\\cd  a 
merchant  to  pr»ve  his  accounts  by  simply  swearing  to  the 
original' entries  made  by  himself,  without  proving  a  deli- 
very of  the  goods  to  his  debtor,  even  foresaw  that  in  di- 
re't  p'lr.suance  of  that  little  innovation  afterwards,  if  the 
mer'^h  mt  left  the  country,  all  his  attorney  would  have  to 
do  was  to  prove  the  hand-writing  of  the  merchant,  or  that 
whenever  the  clerk  who  mode  the  entries  has  :?:one  off,  no 
matter  for  whnt  cause,  all  that  was  necessary  in  a  court  of 
jfistirc  would  be  to  prove  the  clerk's  hand-writing.  1 
wo'dd  vtM>tnre  to  suppose  that  this  innovation  upon  the 
doctrine  of  evidence  began  with  the  express  reservation 
that  the  vxtrchant  7nust  in  every  instance  appear  In 
tij  en  court  to  be  cross-examined  ;  and-  that  no  judge  fore- 
sivv  Ihut  Iris  bare  hand-writing,  or  tliat  of  his  clerk,  would 
he  afterwards  received  in  place  of  his  oath.  Judge  Burke 
1:1  /lis  last  will  declares^  that  but  for  this  moderfirule 
of  evidence  J  he  would  believe,  his  estate  worth  something. 
The>io  are  solemn  warnings  to  shew  tlie  danger  of  con- 
structive  exceptions  to  settled  principles.  A  principle 
once  surrendered  in  a  particular  case  is  no  longer  firm,  but 
trembles  at  every  new  attack.  As  then,  in  treating  of 
great  principles,  we  would  willingly  say,  ^^  esto perpe- 
tna  :"  So  in  resisting  the  iirst  encroachments,  our  rule 
should  be  "  obsta  principiis.^' 

<*  Stop  innovation  in  its  curly  Btag'e, 

For  when  the  up«tart  thine^  grows  strong"  from  age, 

«*  No  tiiT.e,  nor  strength  of  tenets  stop  \U  rage." 

Colcock,  Justice,  concurred  with  Judge  jRichardso7i, 
Bttusket  fy  Dunlapy  for  the  motion. 
O^Neal  4*  JohnsoUf  contra. 
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ItoBEBT  Bell  vs,  Mathew  HtrTCHijrsoN. 

The  court  may,  before  going  into  trial,  grant  leave  to  the  defendant  to 
withdraw  a  plea  of  justification,  when  it  can  do  no  injuiy  to  the  plain- 
tiff. 

A  judge  may,  at  hisdiscretion,  request  a  jury  to  reconsider  their  yerdicf . 

Tried  before  Mr.  Justice  Richardson j  Fairfield,  Spring 

Term,  1S23. 

THIS  was  an  action  of  slander,  for  charging  the  plain* 
tiff  with  stealing  a  pen  knife  and  handkerchief. 

The  defendant  pleaded  not  guilty  to  the  first  charge,  and 
justified  as  to  the  second. 

Before  the  commencement  of  the  trial,  the  defendant's 
council  moved  the  court  to  withdraw  the  justification,  and 
the  court  granted  the  motion,  although  opposed  on  the 
part  of  the  plaintiff. 

The  jury  found  for  the- plaintiff  one  dollar  damages,  but 
informed  the  court  at  the  time  of  delivering  in  their  ver- 
dict, they  intended  the  defendant  to  pay  the  costs  of  the 
suit,  as  they  had  understood  one  cent  would  carry  costs. 

Upon  this  statement  of  the  jury,  the  counsel  for  the 
plaintiff  moved  the  court,  that  the  jury  might  be  permit- 
led  to  reconsider  the  verdict ;  but  the  motion  was  refused, 
and  the  verdict  recorded,  as  delivered  in. 

The  plaintiff  moved  the  Constitutional  Court  for  a  new 
trial,  on  the  following  grounds  : 

1st.  Because  the  court  ought  not  to  have  permitted  the 
defendant  to  withdraw  his  justification  without  leave  of  the 
plaintiff. 

2nd.  Because  the  court,  ought  to  have  permitted  the 
jury  to  correct  their  verdict,  in  as  much  a^  the  same  was 
founded  in  a  misapprehension. 

Mr.  Justice   Richardson  delivered  the  opinion'  of  the 
court : 
That  the  court  may  permit  a  defendant  to  withdraw  h.i^ 
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plea  before  pacing  into  a  trial,  when  such  withdrawal  does 
BO  injury  to  the  plaintiff,  is  clear,  and  thai  the  court  may- 
permit  or  direct  the  jury  to  reconsider  their  verdict,  has 
been  too  often  done  to  be  less  evident.  But  that  the  court 
is  bound  to  do  so,  at  the  request  of  the  counsel  of  a  party 
who  may  dislike  the  verdict  rendered,  would  be  strange 
indeed.  The  suggestion  was  to  the  discretion  of  the 
court ;  and  as  the  jury  hadsepar  ted  by  consent  of  parties, 
after  makinsc  up  their  verdi'^t  the  night  before,  and  as  they 
CouM  not  give  costs  but  by  increasini:;  the  verdict,  which 
had  been  actually  published,  more  than  twelve  fold,  i.  e. 
to  i)20  currency,  the  precedent  miglit  have  been  of  evil 
tendency. 

The*  motion  's  therefore  disniissed. 

Justices  AV///,  Gantiy  CoLocky  linger  and  Johnson^ 
concurred. 

Cl'frke^  for  the  motion. 
PearciOtiy  coolra. 


Cassandra  J.  Jevtbt  r^.  James  HtTKT,  SheriC 

tlie  BherifTis  liable  for  a  trespaas  in  his  deputy's  taking  and  seUing^ 
ondisr  an  execution,  the  property  of  the  wrong  penoD. 

Motion  to  set  aside  nonsuit. 
Tried  before  Mr.  Justice  Johnson^  Spartanburgh  court, 

April  Term,  1823. 

THIS  was  an  action  of  trespass  m  et  armiSf  against  the 
late  sheriff  of  Spartanburgh,  for  executing  and  selling  the 
property  of  a  third  person. 

It  appeared  in  evidence,  that  a  special  deputy  went  to 
the  house  of  the  plaintiff's  father,  Reuben  Jeniryy  with 
an  execution  against  his  property,  and  a  special  deputation 
to  levy  on  his  effects :  That  he  levied  on  a  bay  mare  and 
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colt,  the  property  of  the  plaintiff,  f»s  her  father's,  being 
found  outside  of  all  enclosures,  and  the  pbijitifr  inirr  i- 
ately  informed  him  that  the  mare  and  colt  uere  her  j  o* 
perty,  and  forbade  his  further  interference  with  iht  m. 
He  afterwards  levied  on  some  other  property  of  the  pirin- 
tiff's,  viz  :  one  colt,  cows  and  household  furniture  as  her 
father's.  On  the  day  of  sale,  she  made  known  to  ti'C  de* 
puty  her  claim  to  the  property,  and  forbade  the  sale  5  not- 
withstandina;  which  he  sold  the  property. 

Tlvi  plairilifl' clearly  established  a  right  in  part  of  the 
property,  but  the  -court  ordered  a  no;:suit,  because  the 
deputy  had  not  pursued  the  orders  of  his  deputation. 

The  plaintiff  now  mowd  the  Constitutional  Court  to 
set  aside  the  nonsuit,  on  the  following  g:rounds,  viz. 

1st  Because  the  sheriff  is  liable  for  the  tres}>asses  com- 
mitted by  his  deputy  in  an  official  capacity,  whether  done 
with,  or  without  his  consent. 

2nd,  Because  the  acts  of  the  deputy^  under  an  execu» 
tiou  delivered  him  by  the  sheriff,  are  the  acts  of  the  sher- 
iff himself,  and  he  is  liable  for  any  injury  sustained  there- 
by. 

Mr.  Justice  CofcocA?  delivered  the  opinion  of  the  court  i 

From  the  view  which  was  presented  of  the  facts  on  the 
trial  below,  the  presiding  judge  thought  that  this  '  case 
might  form  an  exception  to  the  general  rule  that  a  sheriff 
is  liable  for  the  acts  of  his  deputy.  f\  DouglusSy  43,  n,  3. 
2  Term  Rep,  148.^  But  on  a  view  of  them,  the  court 
is  unanimously  of  opinion  that  the  sheriff  is  liable,  if  the 
property  be  that  of  the  plaintiffs,  for  any  damages  which 
she  may  have  sustained  by  the  unlawful  taking.  (See  the 
case  of  Sanderson  vs.  Baker  ^  Martin^  (2  Black  832, 
and^  fVihon  309.; 

The  case  ought  to  have  been  submitted  to  the  jury,  and 
the  motion  is  therefore  granted. 

Justices  Richardson^  Johnson,  Hugevy  Gantt  and 
Nott^  concurred. 

J,  TV,  FarroWj  for  the  motion. 
P.  Farrowy  contra. 


41 S  Columbia,  1883, 


J.  RiGHTONy  Adm'r  of  Thomas  Fullerton,w.  Thoma# 
Sumter^  the  elder,  &  Thomas  Sumter,  the  younger. 

{|  is  not  a  sufficient  ground  for  postponement,  that  the  pjainti  if  discon- 
tinued as  to  one  of  the  defendants.  It  is  not  such  an  amendment  a^ 
will  entitle  the  defendant  to  a  continuance. 

Tried  before  Mr.  Justice  Colcocky  Sumter  Court,  Spring 

Term,  1823. 

THIS  was  an  action  brought  on  a  bond  signed  by  Gen. 
Sumter y  for  himself  and  for  his  son,  as  his  agent.  The 
plaintiff  proved  the  hand  writing,  and  the  defendant's  at- 
torney required  proof  of  the  agency,  (or  the  special  au- 
thority,) to  sign  this  bond.  On  which,  the  plaintiff,  not 
being  able  to  prove  it,  moved  for  leave  to  discontinue  as 
to  Thomas  Sumter j  the  younger,  (whose  name  had  been 
signed  to  the  bond,  by  his  father,)  which  the  court  gran< 
ted. 

The  defendant  then  moved  for  a  continuance  of  the  case, 
on  the  ground  that  when  an  amendment  was  made  after 
plea,  the  opposite  party  had  a  right  to  a  continuance. 

This  was  refused. 

It  was  not  made  to  appear,  (nor  indeed,  could  it  well  be 
conceived,)  that  the  remaining  defendant  would  necessari- 
ly be  obliged  to  vary  his  defence. 

A  verdict  was  taken  for  the  plaintiff,  against  Tliomas 
Sumter^  the  elder ;  and  a  motion  was  now  made  to  set 
aside  the  verdict,  on  the  ground  that  the  defendant  had  a 
right  to  a  continuance,  the  plaintiff  having  been  permitted 
to  ^mend. 

Mr,  Justice  Colcock  delivered  the  opinion  of  the  court : 
This  is  not  an  amendment,  it  is  a  discontinuance  or 
f^olle  prosequi^  (\  Tidds  Practice^  628-630,^  as  to 
one  defendant,  which  does  not  necessarily  change  the  de- 
fence. Any  alteration  in  the  body  of  the  declaration,  ei- 
ther in  fi^rm  or  substance^  would  necessarily  require  an  9I- 
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teration  in  the  pleadings,  and  then,  there  may  be  a  neces^ 
sity  for  other  witnesses,  than  those  who  had  been  subpoe- 
naed, consequently,  a  good  ground  of  continuance.  Here 
the  plea  was  non  est  /actum,  and  it  was  as  competent  for 
the  remaining  defendant  to  have  supported  his  plea  after 
his  co-defendant's  name  was  stricken  from  the  record,  as 
it  would  have  been  had  it  remained.  There  may  have 
been  a  difference,  but  if  there  was,  it  is  presumable  the  de- 
fendant was  not  prepared  to  support  it. 

The  motion  is  dismissed. 

Justices  Richardsoriy  Johnson  and  Huger^  concurred. 

Mr.  Justice  Nott : 

I  concur  in  this  opinion,  on  the  ground  that  the  defend- 
ant signed  the  name  of  his  co-obligor  himself  as  his  agent, 
and  on  the  trial  disavowed  his  agency,  and  therefore  it  b^ 
came  his  own  several  bond. 

Mayrant^  for  the  motion. 
DeSaussure,  contra. 


Edmund  Ware  vs.  Geo.  Weathnaljl,  Executor  of  A. 

C.  Jones. 

IJpon  a  failure  of  a  wairanty  of  title  to  personal  property,  the  rule  of 
damages  is  the  price  paid  for  the  property,  with  interest  from  the 
time  of  the  purchase. 

The  same  rule  of  damages,  it  seems,  applies  as  well  to  real  as  personal 
property. 

Abbeville  district,  Fall  Sitting,  1823. 

Tried  before  Mr.  Justice  Colcock. 

THIS  was  an  action  to  recover  damages  for  a  breach  of 

covenant  in  the  sale  of  a  negro  girl  who  was  sold  for  300 

dollars,  and  the  title   warranted  in  the   bill   of  sale. — 

Whgn  the  recovery  was  had  against  the  plaintiff,  therf 
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bad  been  an  increase  both  in  number  and  value,  and  the 
Tenlict  a^^ainst  him  was  for  $2,250. 

There  was  an  attempt  to  prove  a  fraud  in  the  intestate, 
l»nt  as  it  was  not  thought  to  be  saccessful,  the  determina- 
tion of  the  case  was  not  affected  by  any  consideration  of 
the  efieet  which  mi«;ht  be  produced  by  the  proof  of  fraud. 

The  presiding  judge  below  directed  the  jury  to  find  for 
the  plaintifl  the  price  paid,  and  interest ;  which  they  ac- 
cordingly did. 

A  motion  was  now  made  for  a  new  trial  on  the  ground 
of  misdirection,  the  plaintiff  contending  that  the  true  mea- 
sure of  damages  is  the  value  of  the  property  at  the  time  of 
eviction. 

* 

Mr.  Justice  Colcoek  delivered  the  opinion  of  the  court : 

The  consideration  of  this  question  presents  no  ordinary 
di'licullies.  The  most  distinguished  Judges  of  the  United 
States  are  arrayed  in  opposition.  The  mind  is  distracted 
between  the  apparent  justice  and  morality  of  the  civil  law, 
and  the  certainty  and  utility  of  the  common  law.  For  alter 
all  that  has  been  said,  I  think  it  must  be  conceded  that 
the  two  codes  are  in  direct  opposition  on  this  subject.  If 
this  be  made  to  appear,  our  course  is' obvious  ;  we  must  be 
bound  by  the  common  law  rule.  Under  the  Roman  1:;W, 
warranty  is  always  implied,  if  not  expressed,  and  unless 
restrained,  the  seller  is  bound  to  answer  not  only  the 
price  paid  but  damages  ;  and  the  value  is  considered  not 
at  the  time  of  the  sale,  but  at  the  time  of  the  eviction,  and 
each  party  runs  the  risk  of  what  the  value  of  the  article 
may  then  be.     ( Cooper^ s  Jvstinian,  notes p,  615.^ 

Nor  is  there  any  distinction  between  real  and  personal 
property  in  the  civil  law.     (Cod.  8,  45,  6.^ 

It  must  be  confessed  that  some  nisi  prhis  cases  have 
been  decided  in'tbis  state,  in  which  the  civil  law  rule  pre- 
vailed, but  tliey  have  never  been  considered  as  authority. 

In  the  case  o(  Fur  man  fy  Elmore,  (2  Not/  4*  McCordy) 
decided  by  a  full  bench  of  judges  at  the  winter  sitting  of 
1S12,  in  Charleston,  it  was  unanimously  decided  that  the 
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price  paid,  and  interest,  should  be  the  measure  of  dama- 
ges on  eviction,  and  this  it  .seems  was  always  held  by  the 
bar.  After  the  elaborate  opinion  of  our  respected  brother 
£revard^  in  the  above  case,  and  that  of  other  distinguiwsh- 
ed  jud^s^in  New-York,  Pennsylvania,  Massachusetts  and 
Virginia,  it  would  be  a  useless  waste  of  time  to  trace  this 
rule  to  its  source,  the  feiKlal  sVvStem.  It  is  sufficient  to  re- 
fer  to  the  authorities,  (3  Caities  111.  4  Johnson^  1  and 
18.  5  Johnso7iy  49.  4  Dallas,  414.  2  Mass.  433. — 
3  Mass.  523.  J 

But  it  is  said  there  is  a  difference  between  real  and  per- 
sonal property  in  the  application  of  the  rule  at  com- 
mon law.  This  is  certainlv  a  mistake.  There  never  has 
been  any  such.  If  there  had  been,  the  ground  of  distinc- 
tion could  have  been  shown.  It  will  be  admitted  that  the 
analogy  of  cases  for  a  failure  to  perform  contracts,  hasai^ 
forded  many  plausible  and  specious  arguments.  But  these 
are  at  once  put  down  by  shewing  that  the  very  purpose 
and  object  of  llie  warranty  at  common  law  was  to  fix  the 
extent  of  indemnity  to  which  the  seller  intended  to  make 
himself  or  his  heirs  liable  ;  and  perhaps  it  will  be  as  well 
to  refer  to  the  late  decisions  in  which  this  position  isahly 
supported,  as  to  go  through  the  drudgery  of  referring  to  the 
old  writers  themselves.  In  fiact  it  is  a  position  which  caa 
not  fail  to  present  itself  to  the  mind  of  a  lawyer  imnjedi- 
ately  as  he  reflects  on  the  origin  of  warranties.  In  the 
case  of  Bender  fy  Franbeyn,  (4  Dallas,  443,  J  Mr.  Jus- 
tice THlghman,  after  animadverting  on  some  of  the  argu- 
ments of  the  counsel,  which  were  calculated  to  show  a  dis- 
tinction between  the  ancient  warranty  and  a  liability  un- 
der the  personal  covenants,  says,'  "  the  true  reason  there- 
fore appears  to  be  that  the  intention  of  the  parties  \^as  so 
understood  that  the  warranty  should  he  limited  to  the  va- 
lue of  the  land  at  the  time  of  executing  the  deed.  " 

This  then  would  seem  to  put  an  end  to  ail  difficulty. — 
But  to  pursue  this  pretended  distinction  between  the  war- 
ranties of  personal  and  those  of  real  property,  \Ahethcr  we 
look  to  the  nature  of  the  property,  or  to  the  rights  and  du- 
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ties  of  the  parties  in  interest,  I  think  it  is  deinonstrabte 
that  the  old  rule  of  the  common  law  is  more  peculiarly  ap^ 
plicable  to  personal  than  to  real  property. 

First  then  as  to  the  nature  of  the  property.  There  is  a 
more  frequent  change  of  personal  than  of  real  property. -r- 
Consequently  more  and  greater  responsibilities  would  be 
incurred.  There  is  oftentimes  (as  it  relates  to  the  parti- 
cular description  of  property  now  in  contest)  a  more  cer- 
tarn  increase  in  value ;  for  it  is  the  course  of  nature.  And 
as  it  regards  all  kinds  of  personal  property^  it  may  be  ge- 
nerally said,  these  are  more  the  subjects  of  speculation  than 
land. 

Now  as  to  the  rights  and  duties  of  the  parties,  it  sounds 
well  to  say  if  a  man  be  deprived  of  a  thousand  dollars  worth 
of  property  by  a  defect  in  his  title,  that  he  who  sold 
should  be  compelled  to  make  it  up.  But  I  ask  if  it  is  not 
increasing  the  calamities  of  life  to  make  men  answerable 
for  that  which  the  most  consummate  wisdom  and  incorrup- 
tible integrity  can  not  guard  against  ?  Ought  it  not  ra- 
ther to  be  regarded  as  one  of  those  incidents  which  are 
common  to  the  lot  of  men — (and  here  it  must  be  recollect- 
ed that  I  am  speaking  of  a  case  in  which  all  parties  are  con- 
sidered as  free  from  fraud.) 

Again,  if  there  is  room  for  blame,  why  not  let  it  fall  on 
the  true  owner  who  has  not  prosecuted  his  rights,  and 
who  it  is  to  be  supposed  knows  them  or  ought  to  know 
them,  or  has  the  means  of  knowing  them  much  better  than 
the  honest  bona  Jide  seller  who  believed  himself  the  true 
owner. 

Again,  personal  property  passes  by  delivery,  and  we 
have  unfortunately  adopted  the  civil  law  rule  of  implied 
warranty.  A  title  to  personal  property  can  be  proved  by 
parol.  In  a  word,  the  door  is  more  open  to  fraud  in  regard 
to  personal  than  real  property.  Any  man  may  prove  him- 
self to  be  the  owner  of  my  property,  and  we  daily  witness 
recoveries,  the  justice  of  which  are  strongly  suspected. — 
If  the  injustice  is  not  actually  believed,  all  the  considera- 
tions then  which  can  be  deduced  either  from  the  nature  of 
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the  property  or  the  rights  and  duties  of  the  parties  autho- 
rize me  to  conclude  that  there  is  'nd  ground  for  extending 
the  Iia()ility  of  a  warrantor  of  personal  property  beyond 
those  of  the  warrantor  of  real  property  ;  and  in  this  I  am 
supported  by  high  authority.  Chief  justice  Kent  says,  in 
warranties  on  the  sale  of  chattels,  the  law  is  the  same  as 
upon  the  sale  of  lands,  and  the  buyer  recovers  back  only 
the  original  price,  and  he  refers  to  3  Caiue\^^  113.  See 
also  4  HalV s  American  Law  Journal^  \2\\  by  which  it 
is  manifest  that  it  has  been  the  law  of  tl»e  land  for  years, 
and  which  is  ably  supported  by  Luther  Kartin, 

No  position  is  more  universally  true  than  that  tlie  certain- 
ty of  a  rule  is  of  more  importance  than  its  justice  ;  for  cer- 
tainty is  justice.  And  from  the  nature  of  things,  no  two 
cases  can  be  found  exactly  alike  in  all  respects.  For  all  the 
practical  purposes  of  life,  the  common  law  rule  is  to  be 
preferred  ;  for  there  is  nothing  certainly  in  the  rule  of 
the  civil  law.  And  the  consequences  which  result  from  it  are 
so  oppressive,  that  in  many  instances  its  advocates  are  ob- 
liged to  Acknowledge,  that  it  ceases  to  be  a  rule,  or  at  all 
events  a  rule  of  justice ;  or  to  resort  to  expedients,  to 
avoid  its  application.  I  would  ask  if  it  can  be  believed 
that  a  man  who,  17  years  ago,  received  jC25,  for  a  negro 
girl,  could  have  imaginisd  that  he  now  would  be  called 
on  to  respond  in  damages  to  the  amount  of  S  10,000?  oi' 
if  that  rule  can  be  considered  as  a  rule  of  justice  which 
'^hall  compel  him  to  do  so  ?  And  this  is  not  a  fictitious  case. 
Another  case  ;  200  acres  of  land  were  sold  for  £200  :  40 
acres  were  taken  away  by  a  title  paramount,  which  forty 
acres  were  valued,  at  the  time  of  trial,  at  jS600.  Thus 
tlie  purchaser  would  keep  160  acres  of  land,  and  pocket 
$400.  But  I  confess  that  I  have  thought  it  a  slander  oa 
any  system  of  jurisprudence  to»  charge  it  with  such  mon- 
strous absurdity  ;  and  though  I  profess  no  learning  in  the 
civil  law,  I  am  decidedly  of  opinion  that  according  to 
that  code,  the  successful  owner  was  made  to  pay  for  the 
improvements  of  his  property  ;  which  would  reconcile  a 
rule,  which,  without  this  redeeming  provision,  would  be 
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atctual  injustice,  and  often  be  followed  by  utter  ruirt.  If  I 
am  mistaken  in  this,  I  can  only  console  myself  with  the 
reflection  that  I  am  not  bound  to  follow  civil  law  ;  but  that? 
I  have  a  better  guide  in  the  old  common  law,  which  is 
Content  with  layinji^down  certain  general  rules  for  the  re- 
gulation of  men,  without  aspiring;  to  that  perfection  which 
is  beyond  the  reach  of  human  intellect. 

Justices  Richardsonj  Huger,  Nott^  Johnson  fy  Gantt^ 
concurred. 

Noble  8r  Wardlaw,  for  the  motion. 
Bowie,  contra.  • 


Jaii^£s  Gibson  ifs,  David  PESBLi:8. 

tteeeipta  upM  a  note  to  take  it  out  of  the  statute  of  limitations,  if  appai^ 
ently  fair,  and  not  attended  vinth  cii'cumstances  calculated  to  excite 
suspicion  that  they  were  endorsed  for  tlie  purpose  of  taking  the  case 
out  of  the  statute,  are  prima  facie  evidence  of  pa)7nent,  and  are  to  be 
left  to  the  jury. 

Tried  before  Mr.  Justice  Colcoek,  Sumter  Court,  Spring 

Term,  1823. 

THIS  was  an  dction  on  a  note  of  hand  for  $400,  dated 
the  5th  December,  1815,  and  payable  on  the  first  January 
following.  On  the  back  of  the  note  there  were  two  re« 
ceipts,  dated  14th  May,  1817.  The  one  for  £300,  and 
the  other  for  fifty  dollars.  To  this,  there  was  a  plea  of 
the  statute  of  limitations. 

Replication— ^payments  made. 

On  the  part  of  the  defendant,  it  was  urged  that  the  re- 
ceipt was  not  of  itself  sufficient  to  take  the  case  out  of  the 
statute,  that  there  must  be  some  positive  evidence  of  the 
piytneit;  and  it  was  said  the  case  had  been  decided  by 
tiw  case  of  executors  of  Leonard  Taylor  vs.  Roderick  Me* 
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Donald^  (\  Con.  Rep,  178  J  The  plaintiff  replied  that 
the  receipt,  if  apparently  fair,  and  not  attended  with  any 
circumstances  which  were  calculated  to  create  a  suspicion 
that  they  were  endorsed  for  the  purpose  of  taking  the 
case  out  of  the  opera*ion  of  the  statute,  was  prima  fade 
evidence  of  payment,  and  must  be  rebutted  by  the  defend- 
ant. That  the  case  relied  on,  was  one  in  which  it  is  ac- 
knowledged that  the  receipt  was  a  fictitious  one,  written 
by  the  defendant  himself  on  the  account,  after  it  had  beea 
barred  by  the  statute,  and  of  course  admitted  of  no  doubt. 

The  presiding:  Jude:e  submitted  it  to  the  jury  as  a  fact 
for  their  consideration,  with  directions  that  if  they  were 
fatisfied  the  payments  had  been  made,  they  should  find 
for  th^  plaintiff;  but  if  they  believed  as  in  the  case  cited, 
that  they  were  endorsed  for  the  purpose  of  taking  the  cas^ 
out  of  the  statute,  they  should  find  for  the  defendant.  He 
Expressed  an  opinion,  however,  that  there  was  no  ground 
on  which  they  could  found  such  a  belief. 

The  jury  found  a  verdict  for  the  plaintiff  for  the  amount . 
of  the  balance  of  the  note  and  interest ;  and  a  motion  wa9 
Siow  made  for  a  new  trial,  on  the  grounds, 

1st.  Because  a  credit  written  on  the  back  of  a  note  is 
not  sufficient  evidence  to  take  a  case  out  of  the  statute  of 
limitations  without  some  other  proof  of  payment. 

2nd.  Because  the  verdict  was  in  other  respects  contra- 
ry to  law  and  evidence. 

Mr.  Justice  Colcock  delivered  the  opinion  of  the  court : 
The  decisions  of  the  court  on  this  subject,  have  been 
certainly  misunderstood.  It  is  the  usual  mode  of  con- 
ducting business  in  this  country,  for  creditors  to  endorse 
receipts  for  all  monies  paid  by  their  debtors  on  their 
vouchers,  and  this  is  most  obviously  for  the  benefit  of 
the  debtors.  The  receipt  accompanies  the  evidenct  of 
the  debt,  and  so  long  as  the  onu  is  preserved,  the  other  is 
secured.  It  is  not  said  that  such  receipt  is  to  be  conclu- 
sive on  the  rights  of  the  parties.  It  is  a  circumstance  on 
which  the  presumption  of  payment  may  be  raised^  and  \% 
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is  to  be  submitted  to  the  jury.  If  there  be  nothing  to  in- 
duce a  belief  that  the  receipt  is  not  a  fair  one,  the  jury 
ought,  and  no  doubt  wiJJ,  always  presume  that  the  pay- 
ment was  made.  If  there  be  any  such  circumstances,  they 
can  be  urged  by  the  defendant,  and  if  the  payment  was  not 
made,  there  will  be  always  some  circumstances  on  which, 
to  raise  a  presumption  of  fraud.  It  is  asked  if  the  court 
will  permit  a  man  to  make  evidence  for  himself?  this  is 
petifio  principiL 

The  defendant  may  as  well  ask,  will  the  court  permit 
a  man  to  take  advantage  of  his  own  wrong  ?  Now  the 
whole  question  is,  was  the  payment  made?  If  so,  it  is 
not  permitting  a  man  to  make  ex'idence  for  himself,  but  it 
would  be  permitting  one  to  take  advantage  of  his  own 
wrong,  to  suffer  the  defendant  to  deny  the  payment. 
Here  the  note  was  for  §400,  and  the  receipts  bore  data 
within  two  yenrs  after,  and  were  for  $  350,  leaving  a  bal- 
ance of  principal,  of  only  S  50  ;  and  on  examination  of  the 
note,  there  is  every  appearance  of  fairness.  The  case  re- 
lied on  is  the  very  opposite  of  this.  The  demand  was  on 
open  account.  It  is  not  usual  for  receipts  for  partial  pay- 
ments to  be  made  on  the  back  of  accounts.  I'he  receipt 
was  for  a  small  sum,  and  dated  after  the  demand  was  bar- 
red. In  a  word,  the  Judge  who  decides  the  case,  says 
expressly,  <'  and  to  take  it  out  of  the  statute,  the  plaintiff's 
testator  himself,  had  given  a  credit  for  a  payment  which 
the  defendant  knew  nothing  of. ''  In  such  a  case,  the  plain- 
tiff's  argument,  that  a  man  ought  not  to  be  permitted  to 
make  evidence  for  himself,  would  well  apply.  The  court 
are  unanimously  of  opinion  that  the  question  was  propeiu 
ly  submitted  to  the  jury. 

The  motion  is  therefore  dismissed. 

C artery  for  the  motion. 
flolmes,  contra. 
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James  M.  Lowry  vs.  William  M.  Brooks. 

A  buaness  in  which  two  are  engag^ed,  but  having  no  mutua]  interest  in 
.the  capital  invested,  and  no  stipulation  for  mutual  loss,  is  not  a  co- 
partnership. 

The  statement  of  a  yWro/ottf,  Tpt'M  a  auj/lcient^  consideration  for  aeon- 
tract,  will  not  vitiate  the  declaration,  but  the  insufficient  considera- 
tion may  be  stricken  out. 

It  is  sufficient  that  a  declaration  upon  a  special  contract  contains  eveiy 
material  part  of  the  contract,  and  almost  eveiy  word. 

Sumter  district,  Spring  Term,  1823, 
Tried  before  Mr.  Justice  Colcock. 
THIS  was  an   action  to  recover  damages  for  the  non 
performance  of  the  following  agreement : 

Stateburgh,  July  28,  1818. 

^^  A  memorandum  of  an  agreement  between  James  M, 
jAnvry  and  William  M.  Brooks — Said  Brooks  does  here- 
J)y  acknowledge  the  receipt  of  an  order  to  Duke  Good- 
7nan,  in  Charleston,  for  three  thousand  weight  of  coffee, 
which  said  coffee  he  is  to  have  conveyed  to  Kentucky, 
where  said  Lowry  may  think  the  best  sales  may  be  effect- 
ed ;  said  coffee  to  be  conveyed  there  immediately,  entirely 
at  the  said  Brooks'  expense  ;  and  said  Lowry  is  to  effect 
the  sales  or  barter  as  he  may  think  to  the  best  advantage, 
and  the  intention  is  to  load  the  waggon  back  with  cotton 
bagging,  which  is  to  be  conveyed  at  said  Brooks^  ex- 
pense, and  said  Lowry  does  bind  himself  to  give  to  the 
said  Brooks,  as  compensation  for  the  above  services,  one 
half  of  the  net  proceeds  on  the  coffee  out,  and  the  load 
back.  After  said  Lowry  receives  the  amount  of  the  costs 
of  coffee,  the  balance  on  the  sales  of  coffee  and  the  load  of 
bagging  is  to  be  equally  divided. 

Signed,  Wm.  M.  Brooks, 

Jah£s  M.  Lowr7. 

The  declaration  stated  that  the  defendant  acknowledg- 
ed the  receipt  of  the  order  for  three  thousand  weight  of 
coffee,  and  in  stating  the  consideration,  says— ^^  In  con^i- 
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deration  as  well  of  the  receipt  by  him,  the  said  Williafn^ 
of  the  order  aroresaid,  (as  that  for  the  services  he  under- 
took to  render)  the  said  James j  would  equally  divide 
with  hi'ii  the  amount  of  sales  of  the  coffee  and  load  of  bag* 
gin  X  after  the  costs  of  the  said  coffee  was  subtracted.'' 

And  then  proceeds  in  the  latter  part  of  the  count  to 
state,  th\t  he  the  said  fVilliamy  by  virtue  of  the  order 
aforesaitl,  on  the  agreen}ent  aforesaid,  received  from  the 
s«ud  Duice  Goodman^  in  twenty-one  bags,  the  coffee  afore- 
said, of  the  value  of  tf  795  43  1-2  cents." 

On  the  trial  below,  a  motion  w^s  made  for  a  nonsuit : 

1st.  On  the  ground  that  the  consideration  was  not  cor- 
rectly stated. 

2ndly.  That  the  aojreement  offered  m  evidence  did  not 
support  the  agreement  declared  on. 

3tl.  That  there  is  an  omission  of  material  allegations  in 
the  declaration  of  substantial  parts  of  the  special  agree- 
ment offered  in  evidence  ;  which  alleged  omission  was, 
thnt  the  defendant  had  not  stated  the  receipt  of  the  three 
thouNand  weij^ht  of  coffee. 

This  motion  was  overruled,  and  the  motion  was  now  to 
reverse  that  decision,  and  for  a  nonsuit,  on  the  ground : 

1st.  That  the  contract  is  a  copartnership. 

2 J.  That  the  consideration  is  not  correctly  stated. 

3d.  Because  the  contract  stated  was  not  proved. 

And  for  a  new  trial :. 

Isl.  Because  the  evidence  did  not  agi'ee  with  the  decla- 
ration. 

2d.  Because  the  damages  are  too  high. 

Mr.  Justice  Colcock  delivered  the  opinion  of  the  court: 
On  the  first  ground,  little  need  be  said.  There  is  no 
one  of  the  essential  characteristics  of  a  cojjartnership  to  be 
found  in  the  contract.  There  was  not  a  mutual  interest 
in  the  capital,  and  no  stipulation  for  mutual  loss.  It  was 
a  mere  contract  for  hire  to  carry  goods  tp  a  certain  place, 
and  bring  back  a  return  load. 
On  the  second  ground  it  is  conceived  that  the  consider^ 
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Ation  IS  well  stated,  even  adn.ittii  pi;  that  fVo  reroipl  of  the 
order  formed  no  part  of  the  consideration,  lie  in^ti  i.  •  of 
it  in  the  declaration,  together  with  the  triK  consitlc  ration, 
would  not  vitiate  it.  In  1  Ohitiy^  (2^j,y-6,J  it  is  laid 
down  that  the  whole  of  the  consideration  of  the  dcu  nd- 
ant's  contract  must  he  staled,  and  where  a  part  of  a  consi- 
deration, or  one  of  several  considerations  is  frivolous  and 
void,  it  is  sufficient  to  notice  only  the  valid  considera- 
tion ;  though  if  stated,  it  will  not  vitiuc  ll.c  (Icclarntion. 

The  third  ground  cannot  avail  the  deieiHiOht,  f(»r  it  .ij> 
pears  on  examination  that  the  declaration  cor  Ui'ns  tvciy 
material  part,  and  almost  every  word  of  the    ontr.ct. 

The  fact  alluded  to  in  the  first  pjrouiu!  for  a  iirw  trial, 
which  it  is  conceived  was  not  sufiiclently  prov<*d,  uas, 
tliat  three  thousand  weight  ofcofile  hnd  been  leceivcd, — 
Now,  the  letter  introduced  did  not  sa}'  in  so  nmny  ^\t.r'*s 
that  3000  weight  had  been  received  ;  hut  it  is  said  tl  c  or- 
der had  been  presented,  and  *'  the  <  ofiu  e  received,''  v  hi^h 
can  admit  of  no  other  construction  than  that  3000  weight 
had  been  received,  the  order  being  t^or  thai  quantity. 

On  the  last  ground,  as  to  damages,  it  is  clear  from  the 
testimony  adduced,  that  a  loss  to  a  greater  j^ir.ount  than 
the  sum  found  by  the  verdict  had  been  sustained  by  the 
plaintiff  independent  of  the  loss  of  his  cofi'ee. 

The  motion  is  dismissed. 

Justices  Richardson,  Huger,  Nott  a7id  Johnsoiiy  con- 
curred. 

MUlf^j  for  the  motion. 
Huntington,  contra. 


Samvel  McClvre  vs.  Mose6  Movnce. 

When  mortgaged  land  is  sold  without  a  regular  foreclosure,  either  at 
law  or  equity,  a  purchaser  buys  no  other  interest  than  an  equity  of 
Redemption:    And  where  it  bad  been   sold  under  an    ezccutios 
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recovered  upon  the  bond  upon  which  the  mortgage  was  g-ivcn,  but  th^ 
money  applied  to  satisfy  an  older  judgment,  the  court  granted  Icarc  up- 
on suggestion,  to  have  the  land  resold  to  satisfy  the  rooilgagc. 

Tried  before  Mr.  Justice  Nott^  Richland  district^  Spring 

Term,  1823, 

The  defendant  Mounce^  was  indebted  to  the  plaintiff 
McClurCy  by  bond,  on  which  the  plaintiff  got  judgment, 
ftnd  issued  execution.  The  sheriff  levied  on  Motince^s 
land  ;  sold  it,  and  Kinsler  became  the  purchaser  at  S  200. 
The  sheriff  was  ruled  to  pay  the  money  to  the  plaintiff, 
and  shewed  for  cause,  that  he  had  an  older  execution 
against  Mounce  in  his  office,  belonging  to  one  Smitfu 
The  plaintiff  then  produced  a  mortgage  of  the  same  lands, 
given  to  secure  the  payment  of  his  bond  of  older  date  than 
Smithes  execution. 

The  court  refused  to  recognize  his  right  as  mortgagee 
or  to  order  the  money  to  be  paid  to  him.  The  plaintiff* 
then  filed  his  suggestion  of  the  mortgage,  according  to  the 
provisions  of  the  act,  making  Smithy  Kinsler  and  Mounce 
parties,  by  notice. 

The  plaintiff  moved  to  reverse  the  decision,  and  that  the 
order  might  be  granted,  because  the  sheriff  sold  only 
Motince*s  equity  of  redemption,  and  if  the  order  was  not 
granted,  that  the  money  raised  by  the  sheriff  should  be 
paid  to  the  plaintiff,  McClure, 

Mr.  Justice  Colcock  delivered  the  opinian  of  the  court  : 

This  case  can  admit  of  no  doubt  after  the  decision  of  the 
case  Ex  parley  City  Sheriff,  (\  McCordy  399.)  The 
abstract  question  is,  when  mortgaged  land  is  sold  without 
a  regular  foreclosure,  either  at  law  or  in  equity,  what  in- 
terest passes  to  the  purchaser  ?  And  the  case  above  mei!« 
tioned,  furnishes  a  direct  answer. — The  equity  of  redemp- 
tion only  is  sold.  It  is  said  this  case  differs  from  the  case 
of  the  City  »SAer/^in  this,  that  here  the  plaintiff 's  execu- 
tion was  lodged,  and  he  must  be  considered  as  ordering 
the. land  to  be  sold  ;  and  that  in  that  case,  the  mortgagee 
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was  the  purchaser,  and  here  the  land  was  bought  by  a 
stranger.  The  latter  point  of  difference  does  exist,  but 
cannot  vary  the  priiieiple.  As  to  the  first,  I  am  not  sa- 
tisfied that  it  does  exist,  but  if  it  do,  the  lodgment  of 
the  plaintiff's  execution  in  the  sheriff's  office,  cannot  be 
considered  as  a  direction  to  the  sheriff  to  sell  this  particu- 
lar piece  of  property,  for  the  execution  is  general  in  its 
terms.  It  issues  against  all  the  defendant's  property,  both 
real  and  personal.  If,  however,  he  had  given  a  written 
direction  to  the  sheriff  to  sell  this  plantation,  it  could  not 
have  altered  the  case.  The  fee  in  mortgaged  premises 
cannot  be  sojd  except  by  foreclosure  of  the  mortgage  in 
Equity  or  in  the  Court  of  Common  Law,  agreeably  to  the 
provisions  of  the  act  of  assembly.  Can  it  be  contended 
that  there  is  any  right  existing  in  a  creditor,  to  divest  his 
debtor  of  this  legal  protection  which  the  law  has  placed 
around  his  property  ?  I  presume  not.  lie  has  no  rea- 
son to  believe  that  any  thing  is  sold,  but  the  equity  of  re- 
demption, until  he  is  called  on  in  some  court,  to  shew 
cause  why  that  should  not  be  done.  If  he  had  been  so 
called  on,  may  henothave  paid  the  debt  and  discharged  the 
lien?  It  was  also  urged  that  the  purchaser,  by  this  mode 
of  proceeding,  is  taken  in.  He  thought  he  was  buying 
the  fee.  This  is  the  common  lot  of  purchasers  at  sheriff's 
sales.  Suppose  a  sheriff  sells  a  tract  of  land  in  which  a 
defendant  has  only  a  life  estate,  can  it  be  said  the  whole 
interest  should  pass  because  the  purchaser  thought  he  was 
kuying  it  ? 

But  in  this  case,  there  were  means  offered,  to  the  pur- 
chaser by  which  he  could  have  known  that  the  fee  was 
fiot  sold,  or  at  all  events  been  put  upon  the  enquiry,  viz  : 
The  mortgage  was  recorded. 

The  motion  to  foreclose  is  granted. 

Justices  Richardson  and  Huger^  concurred. 

Mr.  Justice  Oantt  : 

I  dissent  expressly  from  the  opinion  in  this  case.  The 
sale  of  the  land  was  at  the  instance  of  the  mortgagee,  and 
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thereby  the  equity  of  redemption  was  purchased,  and  a 
title  in  fee  secured  to  the  purchaser.  It  was  competent 
for  the  mortgagee  to  avail  himself  of  the  benefit  of  the  spe- 
cific lien  created  by  the  mortgage,  or  waive  it  and  proceed 
under  his  execution,  to  sell  the  land  at  Common  Law- 
He  chose  the  latter,  and  consequently  waived  his  right 
tinder  the  mortgage.  It  being  therefore  the  act  of  the 
mortgagee  himself,  by  which  the  purchaser  who  paid  the 
full  value  of  the  land,  and  without  notice  at  the  time  of 
sale  as  to  the  interest  sold,  was  imposed  upon,  he  cannot 
set  up  his  right  under  the  mortgage  to  dei'cat  the  sale.  It 
was  the  eXjjcctation  of  the  mortgagee  that  the  .fee  was  to 
bci  so! J,  and  it  was  only  after  he  fuund  there  was  an  older, 
execution  that  he  repeiited  ;  which  was  too  late. 

De  Smtsfntre^  for  the  motion. 
AicCord^^  Frc^toHf  coutia. 


Lewis  Harrell  vs,  Elias  Ksllt. 

» 

Where  a  person  obtains  money  fraudulently,  the  plaintiff  is  not  barrcil 
V  If  be  commence  his  action  withiji  four  years  after  the  fraud  is  discov- 

ered. 

Darlington  district.  Spring  Term,  1823. — Tried  before 

Mr.  Justice  Colcock. 
THIS  was  an  action  to  recover  the  sum  of  one  hundred 
dollars,  which  it  was  alleged  the  defendant  had  received 
from  the  sheriff  of  the  district  for  the  plaintiff,  and  had  ne* 
Ver  paid  it  over.  The  evidence  was  that  the  defendant  on 
being  applied  to  for  the  money,  at  first  denied  that  he  had 
ever  received  it ;  but  upon  being  told  that  the  sheriff  had 
his  receipt,  he  said  he  had  forgotten  it,  but  was  sure  if  he 
ever  received  it  he  had  paid  it  over.  The  sheriff  then 
produced  the  receipt,  and  stated,  that  in  settling  with  tho 
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ylaintiff  about  18  months  before  this  action  was  brought^ 
the  plaintiff  denied  he  ever  authorised  the  receipt  of  the 
money,  and  refused  to  allow  the  same  ;  but  it  was  insisted 
on  by  him  and  acquiesced  in.  That  the  I'lainliffhad  fre- 
quently sent  for  money  in  that  waj-.  The  receipt  was 
dated  more  than  four  years  before  the  action  was  com- 
menced. 

The  defendant  pleaded  the  statute  of  limitations,  and 
the  plaintiff  relied  on  two  grounds  to  prevent  the  opera* 
tion  of  the  statute  : 

1st.  That  the  money  had  been  received  fraudulently 
without  his  kitovvledj»;e  or  consent,  and 

8ndly.  That  if  it  could  be  presumed  that  he  consented^ 
that  it  should  then  be  considered  as  a  trust. 

The  defendant's  counsel  contended  that  there  was  in 
fact  no  evidence  of  fraud.  That  the  defendant's  character 
stood  fair,  and  that  the  plaintiff  was  in  the  h.nhit  of  sending 
for  money  in  that  way,  and  that  the  jury  ought  to  presume 
that  if  the  money  had  been  received,  that  it  was  paid 
over.  That  nothing  was  more  common  than  sending  for 
money  by  a  friend  without  any  written  order,  and  receiv«» 
iBg  it  without  giving  any  receipt.  Nor  was  it  extraordi- 
nary that  he  should  have  forgotten  such  a  circumstance 
after  the  lapse  of  four  years.  But  that  at  all  events  he 
was  entitled  to  the  benefit  of  the  act ;  for  the  doctrine  con- 
tended for  by  the  plaintiff's  counsel  was  a  doctrine  of 
equity  and  not  of  law. 

The  presiding  judge  charged  the  jury  that  if  they  thought 
the  money  had  been  fraudulently  obtained  they  should 
find  for  the  plaintiff.  That  the  doctrine  of  trusts  had  no 
application  to  the  case,  and  that  it  was  his  opinion  that  on 
the  facts,  thcv  were  authorized  to  find   for  the  deFendant. 

The  jury,  however,  found  a  verdict  for  the  plaintiff,  and 
a  motion  was  now  made  to  set  aside  the  verdict,  and  for  a 
new  trial,  on  the  ground  that  there  was  no  evidence  if 
^ke  the  case  out  of  the  statute. 
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Mr.  Justice  Colcock  delivered  the  opinion  of  the  court : 

The  jury  having  found  a  verdict  for  the  plaintiff  in  this 
case,  this  court  cannot  interfere,  although  they  may  think 
that  the  verdict  ought  to  have  been  for  the  defendant  oh 
the  facts. 

The  finding  determines  that  the  money  was  fraud ulent- 
:\y  obtained,  and  in  such  case,  if  the  plaintiff  prosecute  his 
^^  claim  within  four  years  from  the  time  the  fraud  is  discov- 
/'  ered,  the  case  is  not  barred.  It  would  be  a  violation  of 
every  moral  principle  to  permit  a  man  thus  to  reap  the 
fruits  of  his  own  wrong.  The  statute  was  not  intended  to 
work  such  mischief ;  it  was  meant  to  protect  honest  men 
from  being  compelled  to  pay  their  debts  a  second  time  ; 
and  it  is  allowed  to  operate  on  the  supposition  that  the  de- 
fendant is  paid.  Nor  is  this  doctrine  confined  to  the  Court 
of  Equity  alone.  In  4  Bacon*s  ahr,  476,  it  is  said,  **  at 
law  as  well  as  in  equity,  if  a  plaintiff  is  prev^ented  from 
obtaining  a  knowledge  that  he  has  a  cause  of  action  by  a 
fraudulent  concealment  on  the  part  of  the  defendant,  he 
will  not  be  barred  by  tl)e  statute  if  he  commence  his  ac^ 
tion  within  six  years  after  the  fraud  is  discovered  *'  And 
this  is  supported  by  the  case  of  Bree  fy  Holbechy  (Doug- 
^lassy  655yJ  and  by  the  case  of  the  Massachusetts  Turn" 
pike  Corporation  vs.  Field,   {3  Mass.   T,  Rep.  201.  J 

The  motion  is  dismissed. 

Justices  Nottj  Richardson  and  Johnson^  concurred. 

Mr.  Justice  Ganit  dissented. 

Miller^  for  the  motion. 
Evansy  contra. 


S.  Nicholson  &  Co.  vs.  John  Withers. 

A  merchant,  plaintiif,  can  not  be  examined  by  conunission,  to  prove  his 
own  account  by  reference  to  bis  books,  and  not  by  producing  them 
in  court ;  but  a  disinterested  witness  who  made  the  entries  may  be  so 
^amined  without  the  production  of  the  bogks ;  for  the  entries  in  the 
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book  are  mere  memoranda,  to  which  he  jooay  refer  to  refresh  his  me- 
moiy. 
By  refreshing*  his  memory,  is  not  to  be  understood  that  the  memoranda 
must  bring;*  to  his  recollection  ttiat  every  article  was  actually  delivered. 
They  can  only  inform  him  that  he  made  the  entries,  and.  enable  him, 
therefore,  to  say  that  he  delivered  the  articles  at  the  time. 

THIS  was  an  action  of  assumpsit  on  an  open  account. 
Tried  before  Mr.  Justice  Nott^  Lexington,  Spring  Term^ 
1823.  The  plaintiff  was  a  merchant  living  in  Charleston, 
and,  pursuant  to  the  provisions  of  the  acft  of  1816,  authori- 
zing persons  who  live  more  than  a  hundred  miles  from  the 
court  where  the  cause  is  to  be  tried,  had  produced  the  wit-' 
ness  who  made  the  entries  to  be  examined  upon  commis- 
sion, to  prove  the  account.  Upon  this  evidence  being  of- 
fered, an  objection  was  made  to  its  being  read  without  the 
production  of  the  book.  This  objection  was  overruled  and 
the  plaintiff  obtained  a  verdict.  This  was  a  motion  foi^  a 
new  trial,  on  the  ground  that  incompetent  evidence  had 
been  permitted  to  go  to  the  jury. 

Mr.  Justice  Noit  delivered  the  opinion  of  the  court: 
If  the  oath  of  the  plaintiff  himself,  taken  in  this  way 
had  been  offered,  I  think  it  could  not  have  been  received  ; 
because  the  books  in  such  case,  are  the  principal  evidence, 
and  the  oath  of  the  party  only  suppletory.  And  the  evi- 
dence of  the  books  depends  principally  upon  the  fairness 
and  regularity  with  which  they  have  been  kept.  It  is  ne- 
cessary, therefore,  that  they  should  be  produced  for  the 
inspection  of  the  court.  But  when  the  account  is  proved 
by  a  disinterested  witness,  the  entries  in  the  books  are  no- 
thing more  than  memorada  by  which  to  refresh  his  memo- 
ry. By  refreshing  his  memory,  is  not  to  be  understood 
that  the  memoranda  must  bring  to  his  recollection,  that 
every  article  was  actually  delivered.  They  can  only  in- 
form him  that  he  made  the  entries,  and  enable  him,  there- 
fore, to  say  that  he  delivered  the  articles  at  the  time. 
And  in  this  case,  tlie  witness  not  only  swears  that  he 
made  the  entries,  but  that  according  to  the  best  of  his  re* 
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collection,  he  dcriveretl  the  p^oods.    Also  suppose  they  bad 
boo  »  aril?  135  ilelivere  1  by  a  farnier,  such    as    corn,    flour, 
pork,  col  ton,  &c.    might  they  not  have   been  proved    in 
this  way  ?     A  id  a  aierchants  accounts  may  be  proved  ac- 
cording to   t''C  rales  of  the  common    liw  as    well    as  any 
ot!ior,  wiieu  he  is  prepared  with  cofumon   law  testimony, 
for  thit  purpose.     The  Cise  oIl  D le  dern  Church  vs.  Per- 
kitisS^'itl.  1^3   D.  <$•  R.  751,^    does   nut  militate  against 
the  rule  here  laid  lio^vi.     Tnere  the   witness  came    into 
court  with  the  copy  of  a  me.norandum  in  his  hand^  and  ho 
could  onl\   swear  to  facts  from  the    copy    which    he   had. 
But  t'le  court  said  he  must  refer  to  the  original  and  not  to 
a  copy,  unless  he  could  recollect  and  swear  from  memory 
independent  of  the  memorandum.     The   witness   in   the 
prese.it  case,  had  the  books  before  him,   and   proved   the 
account  fro.n  the  original  entries  made  with  his  own  hand 
and  then  immediately  under  his  eye. 

The  motion  is  therefore  refused. 

Justices  Coicoc/e,  IticharcUon,   Huger  and  Johnson^ 
concurred. 

Sforkj  for  the  motion. 
McCord  fy  Preston y  contra. 


Robert  Latta  vs.    The   Administrators  of  William 

SURGINER. 

Wlicre  a  suit  abates  by  the  death  of  one  of  the  parties,  each  pays  his 

own  costs. 

Columbia,  Spring  Term,  1823. — Tried  before  Mr.  Jus- 
tice Nott, 

THE  plaintiff  had  commenced  an  action  against  the  de- 
fendant's intestate  in  his  life  time,  which  abated  by  his 
ieath^     This  action  was  then  commenced  against  hip  ad- 
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itiinistrators,  and  a  count  was  introcUiccil  into  t^  e  rlerhtra- 
tion  for  the  oos^ts  of  thr  foriTier  a  tion.  'I  he  j^ic^yii!*^ 
jutls^e  held,  that  the  plaintiff  was  not  entitled  to  rtc.ver 
on  that  count.  The  plaintiff  however  wns  pei  riMiU'fl  to 
take  a  verdict,  suhject  to  the  opirion  oi  the  r(4iit  on  that 
point.  This. was  a  motion  to  reverse  the  opinion  ol  the 
court  below. 

Mr.  Justice  Nntf  delivered  the  opinion  of  the  court : 
The  question  in  this  case  is,  whether  an  atli/iinijjtrator 
w  liable  to  pay  the  costs  of  a  suit  which  was  brouH;iit  a- 
gainst  the  intestate  in  his  life  tinie,  and  abated  by  his 
death.  The  only  authority  in  favor  of  sucii  a  position 
which  has  been  produced  or  that  I  can  find,  is  a  diclum 
of  Lord  Coke^  f2  List.  288  \)  that  if  a  wilt  abate  by 
tlie  act  of  God,  and  the  plainlih  |  urcijasc  a  icw  one  by 
journeys  accounts,  he  shall  have  tlic  ccsls  oi  ihi  tirst  wiit, 
and  the  proceedini>;s  thereon  ;  otheruisL'  il  is  if  il.t-  first 
writ  abate  throui^h  the  delault  of  liie  |)Ki.n:ili'.  An^  it  is 
laid  down  in  Ballaniinp  On  Li7nilo  (l(  i.y  -V  ^  if  &  i  e- 
fcndant  dies,  theji  the  plaintiil'  may  jjnrclm^e  a  vmU  by  j<:ur- 
neys  accounts.  This  old  nietliod  of  proccodinp;  by  jiur- 
neys  accounts  appears  Ion o;  ago  to  have  fallen  into  disuse. 
I  do  not  know  that  I  understand  enough  of  it  to  be  abie  to 
give  a  correct  opinion  of  its  application  to  this  question. 
The  best  account  that  I  have  seen  of  it  is  givtn  b}  cl  ief 
justice  Tre by  in  the  case  ov  K'msey  vs.  Ihyirood,  (1 
Lord  Raymondj  433.^  lie  says  that  the  C  hai.«  ery  be- 
ing a  moveable  court,  and  following  the  Kujg:'s  ccrrt,  and 
the  writs  being  to  be  purchased  out  of  tb.e  s-ud  njurt,  the 
party  who  purchased  the  second  writ  outJit  to  Isave  aj^pli- 
ed  to  the  King's  court  as  hastily  as  the  distjuice  of  tl.c  ph.oe 
would  allow,  accounting  twenty  miles  for  ever}  day  ;  a-d 
for  this  reason,  he  was  to  shew  in  ih  second  writ  tliat  l.e 
had  purchased  his  second  writ  as  hastily  as  he  could,  ac- 
counting the  days  journies  he  had  to  the  Kinj^'s  court.  It 
appears  by  this  account  that  he  ought  to  have  set  out  in 
his  second  writ,  that  it  was  brought  by  journeys  accounts 
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in  order  to  shew  that  it  was  a  continuance  of  the  former 
process.  And  in  the  case  in  Lord  Reymandy  chief  Jus- 
tice Treby  says,  *'  there  is  nothing  of  journeys  accounts 
before  us  ;  for  the  second  writ  is  not  said  to  be  brought 
per  diet  as  comprUaias^  as  all  the  precedents  are.*'  It  would 
seem  therefore  that  the  plaintiff  cannot  recover  in  this 
case  for  want  of  that  formality.  But  without  relying  at 
all  on  the  form  of  the  proceedings,  I  do  not  think  that  the 
costs  ought  to  be  allowed.  It  has  always  been  considered 
in  this  state  that  where  a  suit  abates  by  the  death  of  one 
of  the  parties,  each  should  pay  his  own  costs ;  and  a  mere 
dictum  of  equivocal  import  from  any  old  author,  even 
from  Lord  CokCy  ous^htnot  to  influence  us  to  innovate  up- 
on a  rule  so  long  established  by  practice. 

The  motion  therefore  must  he  refused. 

Justices  Colcocky  Richardwn,  Johnson,  Huger  and 
Ganttf  concurred. 

Cheggy  for  the  motion. 
De  SaussurCf  contra. 


^sHi.£T  VS.  Reeves* 

'Whtn  property  is  sold  at  a  reduced  price  on  account  of  a  ,kiiown  de- 
fect, but  paid  for  as  sound  in  other  respects,  the  purchaser  may  stilL 
claim  a  deduction,  under  an  implied  warranty,  for  any  other  defects. 

An  action  for  m&ney  had  and  received  on  account  of  the  faihire  of  an  ar- 
ticle purchased,  can  not  be  maintained  until  the  property  has  been 
returned  or  tendered  back ;  but  to  support  an  action  on  the  wairan^, 
it  is  HQt  necessary  that  the  property  should  either  be  tendered  or  re- 
turned. And  this  rule  relates  as  well  to  implied  as  to  expreu  warran- 
ties. 

And  in  declarin{^  on  an  impHed  warranty,  the  declaration  is  the  sane  as 

upon  an  exprett  warranty. 
*Tis  not  every  tpecial  assumpsit,  that  is  an  exprett  assumpsit ;  for  %. 

tpecial  promise  may  as  well  arise  by  implication  of  law  as  by  the  er- 

prett  promise  of  the  party. 
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Tried  before  Mr.  Justice  Notty  Newberry,  Spring  Term, 

1S23. 

THIS  \Vas  an  action  of  assumpsit  on  a  note  of  hand,  for 
five  hundred  dollars,  which  had  been  given  for  a  negro 
fellow.  The  defence  set  up,  was  that  the  negro  was  un^ 
sound.  The  witnesses  all  agreed  that  the  neg;ro  was  lame^ 
that  there  was  a  large  scar  on  his  hip  or  thigh.  Whether 
that  was  the  cause  of  his  lameness  or  not,  they  did  not 
know.  One  witness  who  was  present  at  the  contract,  said 
that  the  defendant  was  aware  of  the  lameness  when  he 
purchased,  and  said  that  if  the  plaintiff  would  warrant  him 
sound  in  every  other  respect  except  the  lameness  in  the 
leg,  he  would  take  him.  He  thought  the  negro  sold  at  a 
reduced  price  on  account  of  his  lameness.  Such  A  negro^ 
if  sound,  would  have  been  worth  at  that  time,  from  eight 
hundred  to  a  thousand  dollars.  One  witness  said  he  ap- 
peared disordered  in  the  breast.  The  b'^cast  bone  appear- 
ed sunk  in.  Another  witness  said  iic  'ippeared  to  be  in* 
jured  in  the  arms.  Several  of  the  witnesses  said  he  com- 
plained often  ;  was  able  to  do  but  little  work,  and  they 
thought  him  entirely  worthlesss.  It  appeared  that  four 
hundred  dollars  had  been  paid  on  the  note.  But  that  it 
had  been  paid  by  the  defendant's  wife  when  he  was  from 
home,  and  that  he  expressed  his  dissatisfaction  at  it  when 
he  returned. 

It  was  contended  on  the  part  of  the  plaintiff,  that  the 
defendant  was  not  entitled  to  this  defence,  as  he  had  not 
tendered  back  the  property. 

The  cause  was  tried  at  Newberry,  Spring  Term,  1823. 

The  presiding  Judge  instructed  the  jury  that  it  was  not 
necessary  to  return  the  negro  or  to  tender  him  back.  And 
that  if  they  were  satisfied  that  he  was  sound  or  that  he  an- 
swered the  description  given  of  him  at  the  time  of  the 
sale,  they  ought  to  find  for  the  plaintiff,  otherwise  for  the 
defendant 

The  jury  found  for  the  defendant. 

And  this  was  a  motion  for  a  new  trial  on  two  grounds, 

55 
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1st.  Because  the  verdict  was  contrary  to  evidence^ 
2nd.  On  the  ground  of  misdirection  of  the  court. 

Mr.  Justice  Nott  delivered  the  opinion  of  the  court  r 
This  case  does  not  essentially  differ  from  most  of  the 
eases  of  this  description  with  which  our  dockets  are  crow- 
ded. The  defendant  ascreed  to  take  the  negro,  provided  the 
plaintiff  would  warrant  him  sound  in  all  respects,  except 
the  lameness  in  one  leg.  The  silence  of  the  plaintiff  seem- 
ed to  imply  an  acquiescence  in  those  terms,  and  so  the  de- 
fendant certainly  understood  it.  And  although  an  impli- 
ed warranty  usually  arises  from  the  party's  having  paid  the 
full  value  of  the  property,  and  although  this  negro  was 
sold  at  a  reduced  price,  yet  the  reduction  was  for  the  lame^ 
ness  in  the  leg  only,  and  the  plaintiff  received  a  full  price 
for  him  as  sound  in  all  other  respects.  If,  therefore,  he 
was  unsound  in  any  other  respect,  the  plaintiff  was  liable. 
One  witness  said  that  he  appeared  disordered  in  the  breast. 
Another,  that  he  appeared  to  have  some  defect  in  the 
arms.  This  testimony  to  be  sure,  did  not  appear  to  me  to 
be  very  satisfactory.  Nor  did  I  consider  the  witness  verjr 
competent  to  determine  the  questions.  Yet  these  were 
questions  for  the  consideration  of  the  jury.  Besides,  se- 
veral of  the  witnesses  ^aid  he  often  complained,  appeared 
able  to  do  but  very  little  work,  and  they  thought  him  en- 
tirely worthless.  This  testimony. also  may  appear  rather 
too  general  and  unsatisfactory.  Yet,  perhaps  a  negro 
ihay  be  so  totally  decayed  throughout  his  whole  system^ 
that  the  unsoundness  may  appear  manifest  even  to  a  com- 
mon observer,  who  could  not  trace  it  to  any  particular 
cause  nor  be  able  to  lay  his  finger  on  the  spot  where  the 
disease  was  seated.  And  although  I  would  always  recom- 
mend to  a  jury  to  be  cautious  how  they  found  a  verdict  on 
such  evidence,  I  am  not  prepared  to  say  they  may  not  do 
so,  or  that  theii*  verdict  ought  not  to  be  supportecl. 

There  is  one  point  of  law  made  in  this  case,  which  I 
thought  had  lorfg  ago  been  settled  in  this  state,  but  respect- 
ing which^  1  find   that  some  diversity  of  opinion  still  ex- 
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ists,  to  wit :  That  the  defendant  could  rot  avail  himself  of 
this  defence  without  havinp:  returned  the  pn»pert}    to    the 
plaintiff  or  tendered  it  to  him.     I  have  always  ur(^6rstood 
the  rule  to  be,  that  whenever  a    person   can   maii:tain   an 
action  as  plaintiff,  he  may  avail  himself  of  the  same  matter 
by  way  of  defence  when  he  becomes  defendant,  provided 
the  defence  be  a  subject  matter  of  set  off.     The  question 
then  is,  could  this  defendant  have  maintained  an  action  on 
the  warranty  for  the  unsouiidness  of  this  negro  ?   The  dis» 
tinction  which  has  always  been  made  in  this  state,  ia  that 
an  action  for  money  had  and  received  cannot   be  main- 
tained until  the  property  has  been    returned  or  tendered 
back.     And  for  the  most  obvious  reason.     The  purchaser 
cannot  keep  the  property  and  recover  the  money  also.     U 
is  not  until  the  contract  is  rescinded,   as  far  as  it  is  in  the 
power  of  one  party  to  rescind  it,  that  the  other  \&  consid« 
ered  as  having;  received  the  money    to  his   use.     So   io 
England,  it  is  held  that  an  action  for  money    had  and   re* 
ceived,  is  not  the  proper  action  to  try  a  warranty  ;  but  the 
action  must  be  brought  on  the  warranty  itself.     But  it  is 
contended  that  this  relates  to  express  warranties  only,  and 
that  an  implied  warranty  does  not  furnish  a  ground  for  a 
special  assumpsit.     I  apprehend,  however,    that  this  is  a 
mistake.     In  declaring  on  a  warranty,  the  form  of  the  dec- 
laration is  precisely  the  same,  whether  the   warranty    be 
express  or  implied.     It  appears  to  me   that  the   mistake 
has  arisen  from  confounding  an  express  assumpsit  with  a' 
j^/'Cia/ assumpsit,  ral  considering  them    as  synonimous 
terms.     But  a  special  promise  is  not   necessarily  an  ex- 
press promise.     It  may  as  well  arise   by  implication  of 
latw  as  by  the  e£Z|7?re^^  promise  of  the  party.     Thus,  if  a 
person  enter  into  an  express  contract  to  build  one  a  house^ 
the  same  implies  a  promise  that  he  will  do  it  in  a  work- 
manlike manner.     And  if  he  do  the  work  and  yet  fail  to 
do  it  well,  he  will  be  liable  to  a  special  zcixon  on  thecase^ 
for  that  breach  of  promise.     So,  if  one  man  sell  another  a 
negro  for  q  full  price,  the  llw  implies  a  warranty  of  sound* 
n^ss,  for  a  breach  of  w^ich  he  may  have  a  special  assump* 
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sit.  But  he  cannot  have  a  general  indebitatus  asmmpait, 
because  he  owes  him  nothing.  If  the  property  is  unsound^ 
the  warranty  is  broken.  If  the  contract  is  violated  od 
one  side^  it  is  dissolved  on  the  other,  and  he  may  return 
the  property  or  tender  it  back.  And  then  he  may  main- 
tain an  action  of  indebitatus  assumpsit  for  money  had  and 
received.  The  objection,  therefore,  that  the  defendant 
had  not  tendered  back  the  property,  will  not  deprive  hiio 
of  the  benefit  of  his  defence,  and  the  motion  must  be  dis^ 
missed , 

Justices  Colcocky  Richardson^  Gantt  and  Huger^  coo^ 
curred. 

Starky  for  the  motion. 
»   O^Neal  4'  Johnson y  contra. 


tn 


Thomas  F^urnan  vs.  Samuel  IIarman. 

After  verdict  the  court  will  not  interfere  because  security  for  costs  had 
not  been  entered  in  pui^snance  of  an  order  of  court.  The  whole  ob» 
ject  of  scc'ir'.ty  is  to  save  the  defendant  from  harm,  and  when  the 
claim  of  thi:  plsiintifl'  is  substantiated  by  a  verdict  of  the  jui%',  it  is 
sufficient  to  show  tJiat  the  defendant  could  not  be  injured. 

If  the  third  day  of  g-i-ace  happen  on  a  Sunday,  the  demand  may  be 
made  on  the  second. 

Newberry,  Spring  Term,  1823.— »-Tried  before  Mr.  Jus- 
tice Nott, 

WHEN  this  causo  was  called  for  trial,  a  motion  was 
made  for  a  nonsuit,  on  the  ground  that  it  did  not  appear 
that  security  for  costs  had  been  given  within  the  time 
prescribed  by  an  order  of  court  previously  made  for  that 
purpose.  The  motion  was  overruled,  on  the  ground  that 
the  question  had  been  decided  at  a  former  court. 

When  the  cause  was  opened,  it  appeared  that  the  aetion 
(which  was  on  a  promissory  note,)  had  been  commenced 
on  the  second  day  of  grace,  the  third  having  fallen  qq 
Sunday. 
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The  ihotion  for  a  nonsuit  was  renewed,  on  the  ground 
that  the  action  was  prematurely  brought. 

That  motion  was  also  overniled. 

The  plaintiff  obtained  a  verdict. 

This  was  a  motion  to  set  aside  that  verdict,  and  for  a 
nonsuit,  on  the  grounds  above  stated. 

Mr<  Justice  Noit  delivered  the  opinion  of  the  court : 
When  this  case  was  formerly  before  the  court,  it  was 
determined  that  the  order  of  court  had  been  complied 
with.  That  would  seem  to  imply  not  only  that  it  had 
been  done  in  a  proper  manner,  but  that  it  had  been  done 
within  the  time  prescribed.  But,  supposing  that  question 
to  have  been  passed  over  on  the  former  occasion,  the  court 
would  not  presume  that  it  had  been  done  in  time.  But 
even  if  the  fact  were  otherwise,  it  would  furnis^h  no  ground 
for  setting  aside  the  verdict.  There  is  no  law  in  this 
state  requiring  persons  residing  out  of  the  state  to  give 
security  for  the  costs  when  they  bring  an  action  in  our 
courts.  It  is  merely  a  practice  introduced  by  the  court 
for  the  security  of  the  defendant ;  and  after  a  verdict  has 
been  obtained,  the  court  will  not  set  it  aside,  even  if  no 
security  has  been  given.  The  object  of  it  ceases  as  soon 
as  it  is  discovered  that  the  plaintiff's  case  has  merits,  and 
a  verdict  has  been  obtained. 

The  second  question  appears  to  have  been  settled  as  long 
ago  as  the  time  of  Lord  Holtj  and  probably  long  before. 
In  1  Lord  Raymondj  743,  (Tassel  8^  Lee  vs.  Lewis,) 
it  is  laid  down  that  if  it  happens  that  the  last  day  of  the 
said  three  days  (of  grace)  is  a  Sunday  or  great  holiday,  as 
Christmas,  &c.  upon  which  no  money  is  used  to  be  paid, 
then  the  party  ought  to  demand  the  money  on  the  second 
day.  The  same  doctrine  is  laid  down  in  all  the  modern 
authorities.  (Chitty  On  Bills j  208.  -13  Johnson,  471, 
Johnson  vs.  Hay  til  and  Mathetvs.  2  Caine's,  343, 
Jackson  vs.  Richard.)  Why  three  days  of  grace  should 
be  allowed  on  a  promissory  note  in  which  a  day  of  pay- 
ment is  fixed,  it  is  now  too  late  to  enquire.     But  I  have 
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never  been  able  to  discover  any  good  reason  for  it.  It 
cannot  be  that  the  party  mis^bt  be  prepared  to  meet  it  ; 
for  the  contract  itself  prescribes  the  time  he  shall  have 
for  that  purpose,  and  he  ought  to  be  prepared  by  the  day. 
However  we  have  adopted  the  rule,  and  must  now  b^ 
bound  by  it.  But  we  have  adopted  it  with  all  its  limita* 
tions  and  exceptions  ;  one  of  which  is,  that  if  the  third 
day  fall  on  Sunday,  the  demand  may  be  made  on  the; 
second. 

The  motion  must  therefore  be  dismissed. 

Justices  Col  cocky  Gantf,  Richardaofij  Huger  an^ 
Johnson  J  concurred. 

Caldwell^  for  the  motion, 
Bauskettj  contra. 


The  State  v3,  John  Faulkener. 

1^  ttiU  Ihouae^  or  distillery,  is  such  an  <*out  house"  as  is  contemplated  by 
tlic  Act  of  Assembly  of  1816,  prohibiting  gaming*. 

Indictment  for  Gaming. — Tried  before  Mr.  Justice  Nott, 
at  Edgefield,  Spring  Term,  1823. 
THE  indictment  charged  the  defendant  with  having 
committed  the  act  in  a  certain  out  house,  used  as  a  distil- 
lery. And  this  was  a  motion  in  arrest  of  judgment,  on 
the  ground  that  a  distillery  was  not  such  an  out  house  as 
was  contemplated  by  the  act  against  gaming. 

Mr.  Justice  Nott  delivered  the  opinion  of  the  court: 
The  defendant  in  this  case  has  been  indicted  under  the 
act  of  1816,  the  title  of  which  is,  "an  Act,  the  more  efiec- 
tually  to  prevent  the  pernicious  practice  of  gaming."  Th^ 
object  of  the  act  is  therefore  expressed  in  the  title;  and 
the  reason  why  it  is  considered  expedient  to  prohibit  this 
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j^i^efice,  Is  set  forth  in  the  preanihle  of  the  act.  It  is  be- 
cause it  is  often  attended  with  quarrels  and  controversies  ; 
the  impoverishn^ent  of  many  people;  corruption  of  the 
morals  and  manners  of  youth,  &e.  Perhaps  by  looking 
at  the  evil  here  complained  of,  and  the  ren.edy  intended 
to  be  applied,  we  should,  without  any  diflicuity,  be  lea(l 
to  the  true  construction  of  this  act.  But  1  nevertheless 
think  that  our  inquiry  will  be  fiicilitated  by  a  reference  to 
the  act  of  1802,  which  was  the  first  act  creatine^  this  of- 
fence. The  title  and  preamble  of  that  act  are  in  substauce, 
and  nearly  in  worJs,  the  same  as  that  of  181C.  Tlie 
enacting  clause  makes  it  penal  in  any  person  to  **  play  at 
any  tavern,  inn,  store  for  the  retailing  of  any  spirituous 
liquors,  or  in  any  other  public  house,  or  in  any  strett, 
high  way,  or  in  any  open  wood,  race  field,  or  open  place 
at  any  game  or  games,  &c."  In  this  clause,  houses  of  a 
particular  description  are  enumerated,  wliicli  necessarily 
excludes  all  others  from  the  oferation  of  Xhv  uvi.  The 
mischief  therefore  complaii.ed  of  as  arising  un(jcr  ii:at  act 
was  that  the  penalty  mi^ht  be  eluded,  and  the  object  of 
the  Legislature  entirely  defeated  by  going  into  any  out- 
house, whether  attached  to  the  principal  house  or  else- 
where. To  remedy  that  evil,  the  act  of  1816,  after  re- 
peating that  part  of  the  former  act,  superadds  the  follow- 
ing words — *'any  house  used  as  a  place  of  gaming,  or  in 
any  barn,  kitchen,  stable,  or  other  out-house."  Now 
what  is  the  meanin^J  of  the  words  "  out  house  ?"  Taken 
literally,  they  must  mean  any  house  separate  and  apart  from 
the  principal  or  mansion  house. 

There  is  nothing  in  the  act  to  limit  their  meaning  to 
the  out  houses  appurtenant  to  the  mansion  house.  The 
policy  of  the  law  should  lead  us  to  extend  it  to  out  houses 
of  every  description.  For  its  professed  object  is  "  to  pre- 
vent the  pernicious  practice  of  gaining."  With  that 
view,  it  is  made  to  embrace  high  ways,  open  fields  and 
l^ce  paths,  kitchens,  barns,  stables  and  every  other  out 
house.  It  would  have  been  diiricult  to  have  made  use  of 
words   more   comprehensive.     Both,  the  letter  and  the 
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spirit  of  the  act,  therefore,  seem  to  lead  to  the  same  con- 
struction. If  gaming  has  a  tendency  to  lead  to  quarrels 
and  controversies,  and  to  the  coiTUption  of  moi'als,  &c. 
when  carried  on  in  an  open  field,  that  tendency  cannot  be 
'  much  lessened  by  carrying  it  on  at  a  still  house.  And  al- 
though penal  laws  are  not  to  be  extended  by  construction, 
yet  the  policy  of  the  law  is  to  be  regarded.  In  this  case, 
however,  the  court  can  discover  no  inconsistency  between 
the  letter  and  policy  of  the  law.  They  both  tend  to  the 
same  object,  and  the  motion,  therefore,  must  be  dismissed. 
Justices  GaiUt,  Richardsojiy  linger  &  Johnson  y  con- 
€urred. 

Bvtlery  for  the  motion. 
Jeter^  SoL  contra. 


John  Talbot  vs.  The  Ex'rsof  John  C.  Mason. 

TThcther  the  number  of  acres  or  the  metes  and  bounds,  constitute  an 
essential  part  of  the  contract,  (in  a  conveyance  of  lantl,)  or  are  inten- 
ded i\s  mere  description,  must  depend  upon  all  the  circumstances. 

And  when  a  certain  number  of  acres  are  sold,  with  a  description  only 
to  fix  its  locality,  and  its  extent  not  exhibited  by  any  visible  and 
known  marks,  and  only  to  be  ascertained  and  marked  out  by  a  survey, 
tlien  it  will  be  considered  as  a  sale  of  so  many  acres,  and  not  more  or 
less. 

Edgefield,  Spring  Term,  1823. — ^Tried  before  Mr.  Jus- 
tice Nott, 
THIS  was  an  action  on  a  bond,  with  a  condition  to 
make  titles  to  a  certain  tract  of  land.  The  land  to  be  con- 
veyed was  described  as  **  situate  near  the  village  of  Cam- 
bridge, in  Abbeville  and  Edgefield  district*,  on  Hcnley^s 
creek,  waters  of  Saluda  river,  containing  three  hundred 
and  sixty  acres,  bounded  on  lands  belonging  to  James 
Mc^Vachen,   IVilliam    Williamsy  Callet  Cannery  and 
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others.*'  On  a  re-sur\'ey,  it  was  found  to  contain  only 
three  hundred  and  forty-three  acres,  leaving  a  deficiency 
of  seventeen  acres.  The  land  was  admitted  to  be  of  con- 
siderable value  ;  and  the  only  question  was,  whether  the 
plaintiff  was  entitled  to  recover  for  the  value  of  the  seven- 
teen acres,  of  whicli  the  tract  upon  a  re-survey  fell  short  ? 

The  cause  was  tried  at  Edgefield,  Spring  Term,  1823, 
before  Mr.  Justice  Nottj  who  instructed  the  jury  that  the 
pJaintiJOr  was  entitled  to  recover,  and  they  found  a  verdict 
accordingly. 

This  was  a  motion  for  a  new  trial,  on  the  ground  of 
misdirection  in  the  presiding  judge. 

Mr.  Justice  Nott  delivered  the  opinion  of  the  court: 
In  all  deeds  or  covenants  for  the  conveyance  of  land,  it 
is  necessary  that  they  should  be  identified  in  some  way  or 
other.  They  may  be  so  described  by  metes  and  bounds 
as  to  render  the  number  of  acres  mentioned  unworthy  of 
consideration.  As  in  the  case  of  Briggs  fy  Pcay,  (2  Nott 
4'  McCord^  184 J  where  the  land  was  sold  with  reference 
to  a  plat  which  was  present,  and  delivered  over  to  the 
purchaser  with  the  deed.  There  it  was  held  that  he  was 
entitled  to  hold  all  the  land  contained  withid  the  lines  of 
the  plat  referred  to,  although  it  amounted  to  a  great  deal 
more  than  the  deed  called  for.  Sometimes  the  number  of 
acres  will  govern  ;  as  when  s(  person  sells  an  hundred  acres 
of  land  to  be  taken  oflf  of  the  northern  or  southern  part  of 
a  certain  tract  of  land,  (describing  it,}  containing  any 
greater  number  of  acres.  Sometimes  a  farm  may  be 
known  by  a  particular  name  or  its  situation.  As  if  a  per- 
son should  sell  his  farm  called  the  Elysian-fields,  or  his 
farm  adjoining  Columbia.  In  such  cases,  the  entire  farm 
will  pass,  although  it  contain  a  greater  number  of  acres 
than  is  mentioned  in  the  deed,  provided  the  metes  and 
bounds  are  sufficiently  known  without  being  particularly 
described  ;  ('Jackson  vs.  Barren^er^  15  Johnson^  All, J 
So  that  whether  the  nwmber  of  acres  or  the  metes  and 
bounds  constitute  an  essential  part  of  the  contract^  or  are 
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intended  as  mere  description,  must  depend  upon^all  theser 
circumstances.  In  the  case  under  consideration^  the  de- 
fendant undertakes  to  convey  a  tract  of  land  containing' 
three  hundred  and  sixty  acres.  The  land  is  not  so  de- 
scribed by  metes  and  bounds  as  to  furnish  any  data  by 
which  the  number  of  acres  mif>;ht  be  known  It  is  de- 
scribed as  joining  the  land  of  other  persons  merely  for  the 
purpose  of  fixing  its  locality.  Its  extent  is  not  exhibited 
by  any  visible  and  known  marks  by  which  its  identity 
can  be  established  by  ordinary  evidence  aliunde.  It  caa 
be  ascertained  only  by  actual  survey.  Upon  the  common 
principle,  therefore,  that  a  deed  must  always  be  construed 
most  strongly  against  the  maker  of  it,  the  plaintiff  is  en- 
titled to  recover  to  the  whole  extent  of  this  covenant. — 
Suppose  upon  a  survey  the  land  had  been  found  to  contain 
only  twenty  acres,  could  it  have  been  contended  that  the 
defendant  had  only  sold  the  tract  for  more  or  less,  and 
that  his  contract  had  been  ful tilled  ?  The  law  does  not 
indeed  regard  trifles ;  and  if  the  deficiency  had  consisted 
of  a  mere  fragment,  the  action  could  not  have  been  sus- 
tained. Even  seventeen  acres  out  of  a  large  tract  of  pine 
barren  land  might  be  considered  as  beneath  the  notice  of 
the  law.  But  of  good  land,  near  a  village,  it  is  of  no  in- 
considerable ^alue.  In  a  town,  a  foot  of  land  may  be  of 
great  value.  This  court  is  satisfied  with  the  instructions 
given  to  the  jury  in  the  court  below,  and  the  motion  must 
therefore  be  dismissed. 

Justices    Colcocky    Gantt,  Sichardson,   Hugtr  anA 
Johnson^  concurred. 

Whitnery  for  the  motion. 
May  son  J  contra. 


Thomas  W.  Fitrnan  vz.  Samuel  Harman. 

Where  the  plaintiff  is  ordered  to  give  8ec«rity  for  co6ts»  being  resideiit 
out  of  the  state^  it  is  sufficient  to  enter  such  security  on  the  back  of 
^e  declaration. 
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Newberijr  July  Term,  1822. — Motion  to  set  aside  non- 
suit.    Tried  before  Mr.  Justice  Gantt, 

AT  October  Term,  and  after  the  cause  was  placed  on 
the  issue  docket,  an  order  was  obtained  at  the  instance  of 
the  defendant,  that  the  plaintiff  who   resided  without  the' 
limits  of  this  state  should  give  security  for  the  costs  of  this 
case,  oh  or  before  the  next  term,  or  be  nonsuited. 

Security  for  costs  was  given  in  pursuance  of  the  order, 
but  the  obligation  was  taken  on  the  declaration  which  was 
in  the  possession  of  the  plaintiff's  attorney  instead  of  being 
entered  in  the  clerk's  office. 

At  the  special  court  at  July  Term,  1822,  a  nonsuit  was 
ordered,  on  the  ground  that  security  for  costs  had  not  been 
regularly  entered  and  filed  in  the  clerk's  office. 

The  plaintiff  moved  thih  court  to  set  aside  the  order  of 
Bonsuit,  and  for  leave  to  reinstate  his  case  on  the  docket^ 
•K  the  grounds : 

1st.  That  the  order  for  security  for  costs  was  unconsti- 
tutional, and  therefore  void. 

2d.  That  entering  seruritj'  on  the  declaration,  was  per- 
fectly regular  and  consistent  with  the  practice  of  this 
90urt. 

Mr.  Justice  Colcock  delivered  the  opinion  erf  the  court : 

The  court  are  of  opinion  that  the  entry  on  the  back  of 
ihe  record  was  a  sufficient  compliance  with  the  order 
made  for  security  for  costs,  and  that  the  nonsuit  should 
not  have  been  ordered.  If  there  was  surprize,  it  would 
have  been  a  good  ground  for  continuance.  The  iirsf 
ground  was  abandoned. 

The  motion  is  granted. 

Justices  Johnson^  linger^  Richardson  and  Nott,  con- 
furred. 

Bausketty  for  the  motion. 
^aldwellf  contr^. 
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WlNBORN   LaWTON   VS.    WiLLIAM   RlVERS. 

A  right  of  way  over  another's  land  may  arise  in  three  ways :  1st.  From 
necessity  :  2d.  By  grant :  3d.  By  prescription. 

To  establish  such  necessity,  nothing  is  required  but  to  show  the  neces- 
sity. If  the  necessity  has  existed  but  for  a  day,  the  claim  is  as  well 
founded  as  where  it  ha^  existed  for  half  a  century.  But  there  must 
be  an  actual  necessity,  and  not  a  mere  inconvenience  to  entitle  a  per- 
son to  such  right. 

Where  a  person,  living  on  an  island,  had  a  navigable  water  course  from 

his  own  door  to  the  high  way,  of  no  greater  distance  than  to  past 

through  his  neighbor's  field,  the  court  A^^  it  was  not  such  necessity 

as  gave  him  a  right  of  way  over  the  field. 

/Three  things  are  necessary  to  establish  a  right  by  prescription :— 1st.     \ 

f     Con^ued  and  unintemipted  use  and  occupation  or  enjoyment :  2d.     j 

I     The  identity  .iif  the  thing  enjoyed  :  and  3d.  That  jt^should.  be  ad 

V  verse  from  the  right  of  some  other  person. 

Evety  immaterial  change  in  a  road  is  not  a  destruction  of  its  identity ; 
but  it  must  depend  upon  the  situation  of  the  country. 

Tried  before  Mr.  Justice  Richardson^  at  Charleston,  Ja- 
nuary Term,  1823. 
THIS  was  an  action  for  obstructing  a  right  of  way. — 
The  plaintiff  was  the  owner  of  Long  Island,  which  is  se- 
parated from  Goat  Island  by  a  bold  navigable  stream  or 
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inlet,  called  Long  Island  River.  Goat  Island  is  connectr 
ed  at  ebb  tide  with  James'  Island,  by  what  the  witnesses 
called  a  hard  marsh,  which  is  covered  with  water  at  eve- 
ry flood  tide.  The  defendant  owns  that  part  of  James' 
Island  which  lies  adjacent  to  Goat  Island,  where  it  is  con- 
nected with  this  hard  marsh.  A  Mrs.  Stent  fortnerly  liv- 
ed at  the  plantation  where  the  defendant  now  lived.  From 
the  defendant's  plantation  is  a  neighborhood  road,  leading 
southwardly  to  a  public  high  way.  A  little  south  of  the 
defendant's  house,  is  a  path  turning  off  from  this  neigh- 
borhood road  and  Heading  on  to  the  north  through  his  plan- 
tation to  the  hard  marsh,  and  from  thence  through  Goat 
Islaixl  to  the  River  opposite  I^ng  Island.  It  appeared  in 
evidence,  that  about  twenty  two  or  three  years  before  the 
bringing  of  this  action,  one  Litilejohn  owned  and  planted 
Long  Island.  That  he  as  well  as  all  other  persons  having 
occasion  to  go  to  Long  Island  or  Goat  Inland,  was  in  the 
habit  of  travelling  this  path  through.Mrs.  Stent^s  (now  the 
defendant's)  plantation  along  the  hard  maish,  and  through 
Goat  Island  to  Long  Island  River.  Sometimes  Mrs. 
Stent  would  fence  up  the  path,  and  then  persons  travell- 
ing that  way,  if  on  foot,  would  go  through  the  field  ;  if 
on  horseback,  would  "pick  tlicir  way,"  (to  use  the  ex- 
pression of  the  witnesses)  round  the  fence  as  well  as  they 
could.  There  was  always  some  j)assagc  through  by  which 
they  could  pass ;  but  the  path  always  changed  with  the 
changing  of  the  field.  The  plaintiff's  father  bought  Long 
Island  of  Littlejohn.  It  was  not  very  satisfactorily  prov- 
ed how  long  Littlejohn  continued  to  plant  the  Island,  nor 
what  interval  of  time,  if  any,  elapsed  after  he  left  it,  until 
the  plaintiff's  father  took  possession  ;  nor  whether  the 
use  of  the  road  had  been  continued  and  uninterrupted  by 
the  plaintiff  and  his  father  since  that  time.  The  distance 
by  water  to  the  main  road  is  about  the  same  as  by  land.— 
The  defendant  purchased  Mrs.  Stent's  land  in  1807,  and 
had  erected  a  fence  across  this  path,  which  was  the  ob- 
struQtion  complained  of. 

The  jury  found  a  verdict  for  the  plaintiff,  and  this  waa 
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a  motion  for  a  new  trial  on  several  grounds,  but  principal- 
ly, because  the  verdict  was  contrary  to  evidence. 

Mr.  Justice  Nott  delivered  the  opinion  of  the  court  : 

Cases  of  this  description  have  not  frequently  occurred 
in  this  state.  The  law,  I  think,  has  not  therefore  been 
well  understood,  and  in  the  cases  which  we  have  had  be- 
fore us,  has  not  been  laid  down  with  that  precision  which 
the  importance  of  the  subject  requires.  The  cases  appear 
to  be  multiplying  ;  and,  from  the  prospect  before  us,  will 
not  in  future  be  unfrequent.  It  has  therefore  become  im- 
portant that  the  general  principles  by  which  they  are  to 
be  governed  should  be  known,  and  more  distinctly  ex- 
pressed than  they  have  been  hitherto.  A  right  of  way 
may  arise  in  three  ways: 

First,  from  necessity. 

Secondly,  by  grant. 

And  thirdly,  by  prescription.  (2  Blackstone^s  Com. 
35-6.     3  Comyn^s  Digesty  56.     1  Saunders^  323  a.) 

A  right  of  way  from  necessity,  is  where  a  man  having 
several  tracts  of  land,  sells  one  which  is  surrounded  by  the 
others,  having  no  way  of  ingress  and  egress  but  through 
one  of  those  reserved.  So,  even  if  he  reserve  the  tract 
in  the  middle  for  himself,  he  is  entitled  to  a  way  through 
necessity.  (Perman  vs.  fFead,  2  Massachusetts  Rep. 
203.  6  Jacob's  Law  Dictianary^  415.  Hototon  vs. 
Frearsoriy  8  Term  Rep.  50. J  So,  where  apart  of  a  man's 
land  is  taken  from  him  by  operation  of  law,  as  under  a 
sale  by  execution,  leaving  him  no'^ay  of  egress,  the  law 
will  allow  him  one  from  necessity  ;  f  Perman  vs.  fVead, 
2  Massachusetts  Rep.  208.J  It  is  indeed,  said,  that 
what  is  usually  called  a  right  of  way  from  necessity,  is  by 
grant ;  because  where  a  thing  is  granted,  the  law  implies 
a  grant  of  every  thing  necessary  to  the  enjoyment  of  it  ; 
CI  Saunders,  323,  Pom/rit  vs.  Ricroft.  5  Rep.  12 
Saunder^s  case.  Howton  vs.  Frearson,  8  Term  Rep. 
50.  6  JacoVs  Law  Dictionary,  465. J  But  still,  I 
think,  the  three-fold  distinction  above  mentioned,  may  b« 
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preserved,  because  it  is  from  the  necessity  of  the  thin^ 
that  tlie  law  implies  a  grant.  Tb  establish  such  right, 
nothing  is  required  but  to  show  the  necessity.  Neither 
time  nor  occupation  are  necessary.  If  the  necessity  has 
existed  but  for  a  day,  the  claim  is  as  well  founded  as 
where  it  has  existed  for  half  a  century  ;  and  although  the 
right  may  never  have  been  enjoyed,  yet  its  existence  will 
be  co-extensiv^e  with  the  necessity.  But  there  must  be  an 
actual  necessity  and  not  a  mere  inconvenience  to  entitle  a 
person  to  such  right.  One  man  is  not  required  to  subject 
himself  to  an  inconvenience,  and  much  less  to  an  actual 
loss,  for  the  accommodation  of  another.  I  do  not  mean 
to  say  that  there  must  be  an  absolute  and  irresistablc  neces- 
sity ;  an  inconvenience  may  be  so  great  as  to  amount  to 
that  kind  of  necessity  which  the  law  requires,  and  it  is  dif- 
ficult and  perhaps  impossible  to  lay  down  with  exact  pre- 
cision the  desjrce  of  inconvenience  which  will  bo  required 
to  constitute  a  legal  necessity.  It  is  apparent,  however, 
that  no  such  necessity  existed  in  this  case.  The  plaintiff 
has  a  navigable  water  course  from  his  door  to  the  public 
road  or  high  way,  by  which  the  distance  is  not  greater 
than  by  land  ;  and  although  there  may  be  some  inconve- 
nience in  being  obliged  always  to  go  by  water  when  he 
visits  his  plantation,  yet  it  is  not  greater  than  necessarily 
attends  every  insular  situation,  and  perhaps  not  so  great  to 
him  as  it  would  be  to  his  neighbour  to  keep  up  a  lane 
through  his  plantation  for  his  accommodation  ;  and  even 
if  it  were  greater,  it  was  one  of  which  he  was  aware  when 
he  purchased,  (or  those  under  whom  he  claimed,)  and 
may,  therefore,  be  considered  of  his  own  creation.  But 
if  an  ivsland  has  certain  inconveniences,  it  has  its  conveni- 
ences also.  The  convenience  of  transporting  produce  to 
market  by  water  is  not  inconsiderable  ;  it  furnishes  an  ex- 
emption from  bad  neighbours,  from  the  depredations  of 
servants,  horses,  cattle,  &c.  which  constitute  a  great  por- 
tion of  the  "  miseries  of  human  life."  The  plaintiff, 
therefore,  is  not  entitled  to  a  right  of  way  over  the  de- 
fendant's land  from  necessity^   (6  Jacobus  i.  Diet.  415.) 
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The  second  method  of  olaimiog  a  right  of  way  is  by 
grant ;  that  is,  by  special  permission  of  the  owner  of  the 
soil.  Such  right  must  be  established  by  the  production  of 
the  grant  itself,  or,  if  lost  or  destroyed,  by  secondary  proof, 
according  to  tlie  ordinary  rules  of  evidence.  This,  like 
the  right  by  necessity,  "  derives  no  strength  from  time 
or  occupation."  A  grant  of  yesterday  is  of  equal  validity 
to  one  of  a  century  past ;  and  even  though  the  way  may 
never  have  been  enjoyed,  the  grant  is  conclusive  of  the 
right.  In  this  case^  no  grant  was  pretended  ;  no  proof  of 
one  was  offered.  The  plaintiff,  therefore,  was  not  enti- 
tled to  recover  on  tbat  ground. 

3rd.  The  third  and  last  method  of  entitling  a  person  to 
•a  right  of  way  is  by  prescription.  A  title  by  prescription 
differs  from  a  title  by  grant  in  this,  that  use  and  occupa- 
tion are  substituted  in  the  p^ce  of  a  grant ;  for  prescrip- 
tion always  presupposes  a  grant  to  have  existed,  and  to  be 
lost  or  destroyed  by  time  or  accident,  (5  Jacobus  Law 
Diet.  216.     6  Do.  415.; 

Three  things  appear  to  be  necessary  to  establish  a  right 
by  prescription. 

1st.  Use  and  occupation  or  enjoyment. 

2nd.  The  identity  of  the  thing  enjoyed  ;  and 

3rd.  That  it  should  be  adverse  to  the  right  of  some  other 
person. 

With  regard  to  the  first — ^as  prescription  is  allowed  only 
to  supply  the  loss  of  a  grant,  it  is  obvious  that  the  use 
and  enjoyment  must  be  continued  and  uninterrupted. 
The  definition  of  prescription  is  ^^  a  title  acquired  by  use 
and  time,  and  allowed  by  laiw  ;*'  (5  JaCQb^s  Law  Diet* 
273.  Co.  Lit.  113.yf  Possession,  Lord  Coke  says, 
must  have  three  qualities  ;  it  must  be  long,  continued  and 
peaceable ;  or  prescription  is  where  from  continuance  of 
time  ultra  memoriatn  fumiiniSj  a  particular  person  has  a 
particular  right  against  another  ;  (5  Jacob's  Law  Diet. 
273.  J  But  by  modern  adjudications,  the  use  and  exer- 
cise of  a  right  for  a  time  much  within  the  memory  (d  man, 
have  been  allowed  to  furnish  the  presumption  of  a  grant 
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Twenty  years  appear  now  to  be  the  settled  rule  in  £ng- 
land  ;  (Campbell  vs.  Wilson^  3  East^  300.  Read  vtf. 
Brookman^  3  Temi  Rep.  157.  6  East^  214.)  'An  idea 
has  prevailed  that  the  same  rule  had  been  adopted  in  this 
state  ;  though  I  do  not  know  of  any  case  where  such  a 
rule  has  been  distinctly  laid  down.  In  the  case  of  Hill 
and  McClure,  (2  Constitutional  DecisionSj  424,^  it 
was  held  that  a  grant  might  be  presumed  from  an  uninter- 
rupted possession  of  thirty  years  ;  and  it  is  probable  that  a 
shorter  period  than  twenty  years  would  not  be  thought" 
sufficient  to  authorize  such  a  presumption.  Now  with  re- 
gard to  the  present  case,  plthough  it  appears  that  Little^ 
John  had  possession  of  Long  Island  more  than  twenty 
years  before  the  commencement  of  this  action,  yet  it  was 
not  very  satisfactorily  proved,  how  long  he  continued 
there,  nor  when  his  successor  took  possession,  nor  whe- 
ther his  possession  was  continued  or  broken,  nor  how  he 
or  the  present  plaintiff  used  the  road  or  path  in  question. 
The  testimony  on  all  these  points  was  too  weak  and  equi- 
Tocal,  to  authorize  a  jury  to  take  the  land  ot  one  man  and 
appropriate  it  to  the  use  of  another. 

2nd.  The  second  question  is,  was  the  road  sufficiently 
identified  ?  To  entitle  a  person  to  a  right  of  way  by  pre- 
scription, he  must  show  that  he  has  always  used  the  same 
way  without  change  or  variation.  It  must  not,  as  is  said 
in  Mban  vs.  Browsal^  (Yelverton  163,^  be  in  one  place 
hodie  and  another  cra^  ;  and  that  is  one  of  the  character- 
istic differences  between  a  right  of  way,  arising  from  ne- 
cessity, and  one  by  prescription.  In  the  former,  the  par- 
ty may  plead  that  he  had  assigned  another,  because  the 
law  only  allows  one  in  such  case,  a  right  of  egress  and  in- 
gress ;  but  it  need  not  always  be  by  the  same  way.  The 
party  claiming  the  right  has  no  cause  to  complain,  so  a 
convenient  way  be  assigned*  him  even  though  it  vary  eve- 
ry day.  It  is  not  so  with  regard  to  a  way  by  prescription  ; 
for  as  it  is  to  be  established  by  time  and  use,  and  must  be 
'<  continued,  long,  and  peaceable  ;"  if  it  wants  any  of 
fhese,  it  fails  in  the  essential  ingredient  of  its  existence  : 
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j{l  ComyrCs  Digest ^  2S5.)     The  evidence  on  the  part  of 
the  plaintiff  was  very  deficient  on  this  point.     During  the 
time  Mrs.  Stent  owned  this  plantation,  where  the  defend* 
ant  now  lives,  she  fenced  up  the  way  whenever  she  pleas- 
ed, without  hesitation  ;  yet  no  murmur  or  complaint  was 
heard.     Persons  traveUing  that  way,   when  on  foot,  sub* 
luitted  to  the  inconvenience  of  climbing  the  fence  and  go- 
ing through  the  field  ;  and  when  on  horseback  ^^  of  pick- 
ing their  way''  round   the  fence  in  the  best  manner  they 
could.     The  owner  of  the  land,  thus  continued  tp  change, 
her  fields  at  her  arbitrary  will  and  pleasure,  and  this  road 
or  path  varied  with  every  change  of  the  fence.     I  do  not 
mean  to  say  that  ev'ery'immaterial'ch'anjS^q  of  a  road  ought 
to  be  construed  into  a  destruction  of  its  identity.     On   the 
contrary,  I  think  that  in  that  respect,  regard   ought  to  be 
had  to  the  situation  of  tlie  country  and  the   habits  of  the 
people.     Many  of  the  roads  in  this  state  have  been  estab- 
lished by  accident,  and  grown  up  from  what  w^ere  origi- 
Xkally,  neighborhood  paths,  leading  from  place  to  place  an4 
extended  as  population  increased,  and  the  intercourse  ber 
tween  the  inhabitants  rendered  it  necessary.     Some  have 
been  entirely  discontinued,  and  others  more  convenient^ 
substituted.     Continual  changes  are  still  going  on  as  new 
settlements  are   formed  and  new  towns  and  villages  estab- 
lished.    In  a  country  like  this,   where  a  great  portion   of 
the  land  is  still  uncultivated  and  uninclpsed,  such  changes 
are  not  only  necessary,  but  tend   to  the  improvement  of 
the  country.     Something  of  the  same  sort,  I  should  pre-* 
sume,  might  be  allowed  in  a  private  way  without  destroy- 
ing a  prescriptive  right.     Changing  a  road  between  any 
two  given  points  merely  for  the  purpose  of  straightening 
9^  fence,  or  for  the  convenience  of  the  parties,  so  that  the 
w^y  is  still  kept  open  from  one  place  to  the  other,  I  should 
not  consider  as  destroying  its  identity.     Sut  the  entire  ob- 
struction of  a  way  by  one   party  without  laying  off  any 
ether,  and  without  tlie  acquiescence  of  the  other,  party^ 
could  hardly  be  considered  as  coming  within   the   princi- 
ple.    At  least,  it  will  always  form  a  (|uesti^n  which  sl\pul^ 
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be  distinctly  submitted  to  a  jurj-,  whether  the  exercise  of 
ownership  over  the  way  was  such  as  to  repel  the  ideal  of  a 
right  in  any  other  than  the  owner  of  the  soil. 

f  3d,  The  third  requisite  to  a  right  by  prescription  is, 
;  that  the  use  should  be  adverse  to  the  owner  of  the  soil  ; 
1    (Campbell  vs.  Wilson^  3  East,  294.^     It  has  been  de- 

'  cided  in  this  state,  that  as  long  as  lands  remain  open  and 
uninclosed,  every  person   may,    of  common   right,  pass 

•over  tKem,  hunt  upon  them,  &c.     And  it  is  within  our 

idaily  observation^  that  as  long  as  lands  remain  in  that  si- 
tuation, they  arc  considered  as  common  for  those  purposes. 
Such  a  use  cannot  be  considered  adverse,  whatever  length 


I  oftime  it  may  continue,  and  Therefore  c«in  furnish  no  evi- 
Vdence  of  right ;  and  such  appears  to  have  been  the  situa- 
tion  of  the  land  in  question ;  at  least  a  part  of  the  time. — 
Goat  Island  was  npt  cultivated  nor  inhabited,  except  by 
wild  gpats,  horses  and  cattle.  Some  people  went  there 
for  the  purpose  of  catching  goatn,  and  others  to  drive  their 
horses  and  cattle  to  the  island  for  pasture.  The  defend- 
ant's plantation  was  then  an  open  thoroughfare,  through 
which  every  one  passed  without  consent  or  molestation. 
If  the  defendant,  or  those  under  whom  he  claimed,  ever 
had  an  exclusive  use,  it  does  not  appear  when  it  com- 
menced, how  long  it  continued,  or  in  what  manner  it  was 
enjoyed.  I  (lave  already  remarked  that  the  law  on  this 
ffubject  has  not,  in  my  opinion,  been  very  well  under- 
stood in  this  state.  The  distinction  between  the  different 
methods  of  acquiring  a  right  of  way  has  not  been  attended 
to,  and  evidence  applicable  to  one,  has  been  confounded 
with  that  only  applicable  to  the  other  ;  and  there  is  rea- 
son to  believe  that  the  parties  went  into  the  trial  of  this 
case  without  that  distinct  view  of  the  principles  by  which 
the  case  ought  to  be  governed,  that  was  necessary  to  a  due 
investigation  of  its  merits.  The  evidence  in  relation  to 
some  of  the  important  features  of  the  case  is  too  defective 
to  enable  us  to  draw  any  correct  conclusion  from  it.    The 
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court  therefore  think  it  a  fit  case  for  the  consideration  of 
another  jury,  and  a  new  trial  is  accordingly  granted* 
Justices  Huger  and  Johnson j  concurred. 

Simons  4*  Prioleauy  for  the  motion. 
Haynt  4*  Hunty  contra. 


In  the  case  of  Sarah  A.  Nowsll,  a  feme-covert. 

The  will  of  a  feme  cwert  bequeathing^  her  cAote«  in  acHon  to  her  hcuK 
band,  is  void,  though  made  with  his  assent. 

Charleston  district,  January  Term,    1823. — Tried  before 

Mr.  Justice  Oantt. 
THIS  was  the  case  of  an  appeal  from  the  Ordinary,  on 
a  paper  offered  before  him  for  probate,  as  the  will  of  a 
feme-covert.  William  Wheeler^  the  father  of  Sarah 
^nn  Nowell,  made  his  last  will  and  testament,  in  which 
he  gave  to  his  daughter,  a  minor,  and  unmairied,  certain 
property,  real  and  personal,  to  and  for  her  own  sole  and 
separate  use,  without  being  subject  to  the  debts,  contracts, 
or  engagements  of  any  husband  whom  she  might  have. — 
Soon  after  her  father's  death,  she  married  John  L.  NoW' 
ell.  No  marriage  settlement  was  ever  made,  nor  any 
power  reserved  to  her  to  make  a  will.  Some  time  how- 
ever, before  her  death,  she  executed  a  paper,  purporting 
to  be  a  will,  in  which  she  gives  all  the  personal  estate  to 
her  husband,  the  said  John  L.  Nowell ^  with  his  consent 
and  advice,  and  appointing  him  her  executor.  She  died 
before  she  came  of  age,  leaving  only  her  brother,  William 
Wheeler^  her  heir  at  law.  The  property  under  her  fa- 
ther's will,  to  which  she  was  entitled,  never  was  reduced 
into  her  own  or  her  husband^s  possession^  but  was  at  the 
time  of  her  death,  and  at  the  time  of  the  trial,  undivided 
in  the  hands  of  her  father's  executor. 
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When  this  paper  was  offered  by  the  husbaDcl  to  the  or- 
dinary for  probate,  it  was  opposed  by  her  brother,  and  the 
ordinary  derided  against  the  paper,  and  refused  probate. 

On  this,  an  appeal  was  made  from  the  ordinary  to  th« 
Circuit  Court,  and  the  Circuit  Court  reversed  the  deci- 
sion of  tbe  ordinary,  and  directed  that  the  paper  should  be 
admitted  by  the  ordinary  to  probate  From  this  decision, 
an  appeal  was  now  made  on  the  following;  grounds  : 

1st.  That  by  the  law  of  South-Carolina,  a  feme-covert 
cannot,  without  a  power  specially  reserved  to  her  before 
marriage,  make  a  will  of  her  separate  estate,  without  her 
husband's  consent,  and- against  him. 

2nel.  That  a  feme-covert  cannot  dispose  of  her  choses 
in  action,  bv  will. 

3d.  That  a  feme-covert  under  age,  can  in  no  case  make 
a  wilL 

Mr.  Justice  Nott  delivered  the  opinion  of  the  court : 
The  court  do  not  perceive  that  the  principle  involved 
in  this  case  is  at  all  distinguishable  from  that  decided  in 
the  case  of  i/(;of/ ^'  Archer,  (\  McCo^d^  225  J  This, 
th'jrefore,  must  he  governed  by  that  case,  and  the  motion 
to  reverse  the  decision  in  the  court  below  must  prevail. 
Justices  Hugery  Johnson  and  Richardson j  concurred. 

King^  for  the  motion. 

Kennedy  S;  Petigru,  Att^y  Gen.  contra. 


Day,  Downes  &  Eastburn   vs,  I.  &  S.  W.  Wilcox. 

It  \»  not  sufficient  cause  to  set  aside  a  judgment  by  default  after  a  term 
has  elapsed,  and  after  the  second  day  of  the  second  court,  that  the 
inquiry  docket  had  not  been  called  daring*  tlie  term  elapsed ;  for  if 
the  defendant  wished  to  set  aside  the  judgment  at  the  iiR$t  court,  ht; 
should  have  performed  the  n^ccssioy  conditions. 
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!!fheTe  is  no  authority  for  tlie  court's  stav'npr  pi*ocrc(linj»^  until  tiie 
plaintiff  put  in  security  for  costs  after  ,.•;.',.•  .hcnt  by  default.  The 
county  coiu-t act  to  that  effect  is  not  of  ft^ne. 

All  reason  Cv^ases  for  ordering"  the  plaiiitlff  to  g-ive  security  for  costs  :'t- 
tep  judgment  ag'alnst  the  der'endant.     C^'J 

Tried  before  Mr.  Justice  Gantt, 

IN  this  case,  there  was  a  judgnier.t  by  default  on  the 
21st  September,  182-2,  either  for  want  ol  an  apjieyrance  or 
plea.  It  was  placed  on  the  writ  of  enquiry  docket,  r.nd 
remained  on  that  docket  during  October  Term.  In  Jar  u- 
ary  Term,  the  presiding  judjie  set  asit'e  the  (^rdcr  icr 
judgment,  and  ordered  the  plaintiff's  attorney  to  file  his 
warrant  of  attorney,  and  security  for  costj  to  be  given,  or 
the  proceedings  to  be  stayed. 

A  motion  was  now  made  to  set  aside  the  order,  on  the 
pounds  : 

1st.  That  the  court  erred  in  setting  aside  a  judgment  by 
default  after  a  term  had  elapsed,  and  afier  the  second  day 
of  the  second  term. 

2nd.  That  the  court  erred  in  ordering  the  plaintiff's  at- 
torney to  file  his  warrant  after  judgment  by  default  iij:,a.nst 
the  defendant,  and  staying  proceedings  until  sucii  warrant 
should  be  filed. 

3d.  That  the  court  erred  in  staying  proceedings  until 
the  plaintiffput  in  security  for  costs  after  judgment  by  de- 
fault against  the  defendant. 

4th.  That  the  court  erred  in  granting  terms  to  the  de- 
fendant after  judgment  by  default,  other  tiian  such  as  are 
prescribed  by  the  rules  of  court,  and  such  as  stopped  the 
plaintiff  from  going  to  trial  on  the  merits  of  his  case. 

Mr.  Justice  Nott  delivered  the  opinion  of  the  court : 
The  act  of  1791,  (2  Brevard^    H^jy^  which  regulates 
the  proceedings  of  the  court  in  this  respect,  provides,  tliat 
the  plaintiff  may  take  judgment  by  default  against  the  de- 
fendant, ^'  unless  an  appearance  has  been  regularly  enter- 

fa-)     Vide  avt^y  4o6.     Fuman  vs.  Harman. 
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cd  by  the  defendant's  attorney  with  the  clerk  of  the  court 
during  the  sitting  of  the  said  court.''  The  sanne  act  adsoy 
further  provides,  "  that  the  defendant,  if  he  puts  in  an  ap- 
peamnce  as  aforesaid,  shall  and  may  put  in  his  piea  in 
writing  with  the  clerk  of  the  said  court  within  one  month 
after  the  declaration  is  filed,  or  judgment  may  be  taken 
by  default.''  There  is  nothing  in  this  act  which  authoriz- 
es a  defendant  to  plead  to  an  action,  unless  he  has  entered 
an  appearance,  **  during  the  sitting  of  the  court"  to  which 
tlie  writ  is  returnable.  Nor  even  when  an  appearance  has 
ben  entered,  unless  the  plea  be  put  in  within  One  month 
after  the  declaratioc  is  filed.  Our  courts  however  have 
by  a  liberal  construction  of  the  act,  permitted  a  defendant 
to  plead  where  the  entering  an  appearance  has  been  omitt- 
ed by  inadvertance  or  mistake,  &c.  So  it  has  been  al- 
lowed to  a  defendent  when  a  judgment  by  default  has  been 
taken  against  him,  to  vacate  the  order  for  judgment,  pro- 
vided he  come  in  by  the  second  day  of  the  court,  after 
which  the  declaration  is  filed,  and  plead issuably  to  the  de- 
claration, and  go  to  trial  instanter.  The  rule,  I  believe, 
has,  in  practice,  been  so  far  relaxed  as  to  permit  the  order 
for  judgment  to  be  set  aside  at  any  time  during  the  sitting 
of  the  court,  but  never  after  the  whole  term  has  passed 
over.  I  do  not  say  that  the  court  may  not  permit  it,  even 
after  a  term,  but  it  must  be  for  some  good  cause  shown. — 
Now  no  cause  has  been  shown  in  this  case,  except  that  the 
writ  of  enquiry  docket  was  not  called  at  the  October  term. 
But  calling  the  docket  could  not  affect  the  question.  It 
was  a  privilege  allowed  the  defendant  upon  certain  condi- 
tions, and  not  having  performed  the  condition,  nor  shown 
any  good  cause  why  he  did  not,  he  lost  the  privilege  it- 
self. 

2nd.  It  is  unnecessary  to  make  any  remarks  on  the  se- 
cond ground,  as  the  power  of  attorney  was  actually  filed. 

3d.  The  order  for  security  for  costs  ought  not  to  have 
•  been  made.  There  is  no  law  in  this  state  requiring  secu- 
rity for  costs  to  be  given  in  such  case.  There  is  a  clause 
in  the  old  county  court  act  to  that  effect,  but  the  practice 
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of  this  court  has  not  been  adopted  in  consequence  of  that 
act.  On  the  contrary,  it  prevailed  lon^  before  that  act 
'was  passed,  and  that  clause  was  introduced,  in  all  proba- 
bility, for  the  purpose  of  aut  horizing  the  County  Courts  to 
adopt  the  same  practice,  and  was  always  considered  as 
having  relation  to  those  courts  only,  and  to  have  been  re- 
pealed with  the  abolition  of  that  part  of  the  judiciary.—' 
The  object  in  requiring  security  for  costs  to  be  given,  is 
to  indemnify  the  defendant  in  case  the  plaintiff  should 
fail  in  his  action.  But  the  reason  ceases  when  the  plain- 
tiff bas  obtained^judgment  by  default ;  for  as  long  as  that 
remains,  the  plaintiff  will  be  entitled  to  costs. 

The  motion  is  therefore  granted. 

Justices  Richardson  and  Huger^  concurred. 

PepooUy  Car  the  motion. 
Dunkin  4*  Campbell ,  contra. 


Cjult+ok  &  Sloan  vs.  Geo.  W.  Colliks. 

The  cLeckntiom  cf  the  payee  of  a  note»  made  before  endorsement 
agidnst  hjB  interest,  are  adinissible»  but  not  after  he  has  endorsed  it. 

An  endorser  to  a  note  may  be  a  witneaato  prove  that  he  endorsed  it, 
after  it  became  due. 

Tried  at  Barnwell,  before  Mr.  Justice  Huger. 

Assumpsit  on  Note. 
THIS  was  an  action  on  a  promissory  note  made  by  the 
defendant,  and  payable  to  McKennie  4*  Co.  or  order,  of 
Augusta,  who  endorsed  it  to  Uie  plaintiffs. 

The  defence  was  payment ;  and  with  a  view  of  letting: 
in  a  receipt  of  JSamkinSy  one  of  the  firm  of  McKennie  ^ 
Co.  it  was  attempted  to  prove  that  the  note"  had  been  en- 
dorsed after  it  became  due. 
A  book  was  introduced,  purporting  to  be  the  bank  book 
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of  McKennie  ^*  Co.  with  the  bank  of  Augusta,  as  ars<r 
of  Samkins^  as  agent  of  the  defendant  with  the  bank.  In 
this  book  were  several  entries  in  the  hand  writing  or' 
SamkinSj  who  had  removed  to  Alabama.  There  were 
also  some  figures  and  calculations  in  that  part  of  the  book 
which  contained  the  defendant's  account  with  Samkins, 
as  his  bank  agent,  apparently  made  after  the  note  became 
due,  which,  it  was  contended  went  to  shew  that  it  had 
been  paid.  These  figures,  however,  were  in  the  hand 
writing  of  a  Mr.  Randolph^  who  lived  in  Charleston,  and 
not  of  Samkins.  This  book  was  met  perihitted  to  be  giv* 
en  in  evidence. 

The  declarations  of  John  McKennie^  after  the  note  was 
endorsed,  were  ofiered  in  evidence  to  prove  that  the  trans- 
fer was  made  after  the  note  had  become  due. 

This  evidence  was  also  rejected. 

The  plaintiflfs  obtained  a  verdict,  and  this  was  a  motioB 
ibr  a  new  trial,  oo  the  grounds, 

1st.  Because,  as  the  book  ofiered  in  evidence,  was  the 
book  of  the  original  payees  of  the  note,  under  whom  the 
plaintifis  claimed,  th^  production  of  that  book  was  of  itself 
sufficient,  and  the  defendant  was  not  bound  to  prove  any 
thing  more  than  it  was  their  book,  and  it  should  havie  gone? 
to  the  jury. 

0nd.  Because  the  court  should  not  have  rejected  as  in- 
competent evidence,  the  declarations  oi  John  McKennie^ 
which  were  offered  to  prove  that  the  note  had  been  paid 
and  that  it  had  been  transferred  afteiF  it  became  due. 

Mr.  Justice  Nott  delivered  the  opinion  of  the  court: 
1st.  If  the  book  ofiered  in.  this  case  had  been  a  regular 
kept  book,  containing  the  transactions  of  the  drawer  and 
payee  of  the  note,  and  had  contained  entries  made  before 
the  note  was  transferred,  showing  that  it  had  been  paid,  it 
would  appear  to  me  that  it  ought  to  have  been  admitted 
in  evidence  ;  but  it  was  a  mere  private  memorandum  book, 
only  intended  as  a  check  upon  the  bank.  The  entry  ex- 
lubited  to  the  court  was  not  made  in  the  usual  method  of 
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.  makrng  entries,  even  in  books  of  that  description,  but  was 
4L  loose  meraoradum  of  doubtful  import,  having  the  appear- 
ance of  a  calculation  supposed  to  relate  to  this  note.  But 
«ven  the  memoradum,  such  as  it  was,  was  not  in  the  hand 
writing  of  one  of  the  payees,  but  was  made  by  a  stranger 
who  was  within  the  reach  of  the  court,  and  whose  testi- 
mony might  have  been  prorured.  It  was  not,  therefore, 
such  evidence  as  ought  to  have  been  admitted,  and  was 
properly  rejected. 

2nd.  The  evidence  offered  in  the  second  instance  was 
much  ofthe  same  character.  It  was  the  decl  ration  of  a 
person  respecting  a  fact  of  which  lie  might  have  been  call- 
ed to  give  evidence.  That  the  endor  er  of  a  note  may  be 
a  witness  to  prove  that  it  was  endorsed  after  it  became 
due,  was  decided  in  the  case  of  Smith  8f  McDow^  (1 
Con.  Rep,  271,  J  Declarations  of  the  payee  of  a  note  be- 
fore he  has  endorsed  it,  when  he 'alone  is  interested  and, 
against  his  interest,  have  been  allowed  to  be  given  in  evi- 
dence ;  but  his  declarations  after  endorsement,  which  go 
io  effect  the  interest  of  third  persons,  cannot  be   received. 

The  motion,  therefore,  must  be  refused. 

Justices  Oantty  Richardson  and  Johnson^   concurred* 

Martin^  for  the  motion. 
Patterson^  contra. 


John  Steels  ads.  Sawyer  &  Steele. 

The  acceptor  of  a  bill  of  exchang-e,  and  the  maker  of  a  promissoiy 
note  are  not  liable  to  an  indorser  for  the  costs  ^wliich  he  may  have 
incurred  in  consequence  of  default  of  payment  py  them. 

Charleston  district. 

Mr.  Justice  Nott  delivered  the  opinion  of  the  court : 
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In  this  case,  there  are  two  questipns  submitted  to  th^ 
consideration  of  the  court ; 

1st.  Whether  the  acceptorof  a  bill  of  exchange  and  the 
maker  of  a  promissory  note  are  liable  to  an  indorser  for 
the  costs  which  he  may  have  incurred  in  consequence  of 
default  of  payment  by  them. 

2nd.  If  they  are  not,  whether  the  maker  of  the  note  ia 
this  case,  is  liable  in  consequence  of  any  special  promise  or 
undertaking  by  him. 

1st.  I  believe  the  prevailing  opinion  has  been,  in  thi^ 
state,  that  they  were  liable  for  the  costs  in  all  the  actions 
brought  against  the  endorsers, '  though  1  do  not  know  that 
the  question  has  ever  been  directly  made  before.  In  the 
cases  oi  Smith  vs.  McDow,  and  of  Haig  vs.  Newton^ 
(\  Con.  JRep.  277-422,^  it  appears  to  have  been  assum- 
ed as  a  conceded  point,  that  they  were  so  liable,  but  the 
point  was  not  contested.  In  the  case  of  Richardson 
vs.  Presnaly  (I  McCord^s  Rep,  192,^  the  reasoning  of 
the  court  would  seem  to  lead  to  a  different  conclusion, 
though  the  question  was  not  necessary  to  the  decision  of 
the  case.  In  Bailey  on  Billsy  it  is  said  that  it  bad  been 
the  prevailing  opinion,  that  where  an  action  had  been 
brought  against  several  indorsers,  that  the  action  would 
not  be  stayed  against  one,  upon  paying  the  debt  and  costs 
in  the  action  against  himself,  unless  he  would  also  pay  the 
costs  in  all  the  actions  against  the  subsequent  indorsers, 
against  whom  judgments  had  not  been  obtained.  But  that 
it  had  been  lately  held  that  none  but  the  acceptor  who  had 
made  the  original  default  was  liable  for  the  costs  in  all  the 
actions.  The  same  doctrine  is  laid  down  in  an  early  edi- 
tion of  Chitty  On  Bills,  290  ;  and  both  rely  on  the  case^ 
of  Smith  vs.  fFdodrock,  (4  Term  Rep,  691, J  in  sup- 
port of  that  position.  From  these  authorities,  it  would 
seem  inferrible  that  the  acceptor  of  a  bill,  and  the  maker 
of  a  note,  are  responsible  for  the  costs  of  all  the  actions 
against  the  endorsers.  And  in  Mao&well  On  Bills,  13, 
the  law  is  so  expressly  laid  down.  But  in  the  case  of 
Simpson  vs.  Griffin^  (9  Johxhson^  131,)  it  is  directly 
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decided  tlhat  the  maker  of  a  note  is  not  liable  to  the  payee 
for  costs  which  he  has  paid  as  indorser.  And  in  a  later 
edition  of  Chittyy  473,  after  stating  that  the  court  will 
not  stay  proceedings  against  an  acceptor  without  paying 
the  costs  of  all  the  actions^  he  adds,  it  will,  therefore  be 
the  least  expensive  course  for  the  acceptor  to  suffer  judg* 
ment  to  go  against  him,  in  which  case,  he  can  only  b^ 
charged  with  the  costs  of  the  particular  action  against  liim* 
aelfp  And  in  1  TiddPs  Practice^  48d,  the  same  rule  is  laid 
down  as  in  Baity' znA  Chitty^  with  regard  to  staying  pro« 
ceedings  ;  but,  says  the  author,  <^  if  the  plaintiff  proceed 
to  judgment,  each  defendant  is  liable  for  his  own  costs^ 
and  the  plaintiff  cannot  take  out  execution  against  one  de- 
fendant for  the  costs  of  another."  In  the  case  of  Oilman 
vs.  CarPf  (2  Mum*  Rep.  lllyj  it  was  decided  that  if  the 
indorsee  accept  satisfaction  from  the  indorser,  he  cannot 
have  judgment  against  the  drawer  of  a  note,  even  for 
costs  ;  but  on  the  contrary,  the  maker  of  the  note  was^  en* 
titled  to  costs.  Judge  Parker  said,  it  was  a  case  in  which 
a  party  might  bring  several  actions  for  the  same  sum,  but 
that  he  did  it  at  his  peril  as  to  costs  ;  and  the  whole  court 
agreed,  (of  which  chief  justice  Parsons  was  one,)  that 
having  received  satisfaction  in  one  action,  he  could  not 
maintain  the  other. 

The  reason  therefore  why  the  court  will  not  stay  pro- 
ceedings against  the  acceptor  of  a  bill  or  the  drawer  of  a 
note,  without  the  payment  of  the  costs  of  all  the  actions 
against  the  indorsers,  against  whom  judgments  have  not 
been  obtained,  is  not  because  they  (the  acceptor  and  the 
drawer  of  a  note)  are  liable  for  those  costs,  but  because  it 
would  thereby  throw  the  costs  of  all  those  actions  on  the 
plaintiff.  And  as  they  have  committed  the  first  faulty 
and  thereby  occasioned  all  those  costs,  the  court  will  give 
no  relief  unless  they  will  pay  them,  but  will  let  the  plains 
tiff  proceed  to  judgment  against  all  the  parties,  to  enable 
him  to  recover  his  costs  in  all  the  actions.  It  may  be  said 
that  although  the  holder  cannot  tax  the  costs  of  the  other 
actions  against  the  acceptor,  yet  the  endorsers  may  main* 
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tain  their  actions  against  him  for  the  costs  which  they  haT9> 
paid,  as  so  much  money  paid  for  his  use.  But  it  will  he- 
perceived  that  he  has  not  been  benefitted  by  the  payment 
of  those  costs,  and  the  indorser  may  always  save  himself 
from  costs  by  paying  up  the  money,  which  he  is  under  as 
great  an  obligation  to  do  as  the  acceptor ;  and  the  faci 
that  no  precedent  of  such  an  action  can  be  found,  is  of  it- 
self a  strong  argument  against  it.  I  think  therefore  that 
the  defendant  is  not  liable  for  the  costs  paid  by  the  in- 
dorser. 

2d.  With  regard  to  the  promise  of  the  defendant,  it  was 
nothing  more  than  that  he  would  settle  the  debt  with  the 
plaintiflf;  it  was  a  promise  that  he  would  do  what  the  law 
required  him  to  do,  and  no  more.  There  was  no  such 
undertaking  as  would  make  him  liable  on  the  ground  of  a 
special  promise.  I  am  of  opinion,  therefore,  that  a  new 
trial  should  be  granted,  unless  the  plaintiff  will  release^ 
that  part  of  the  verdict  which  embraces  the  costs  of  the 
action  cgainst  the  indorser. 

Justices  Richardson^  Huger  and  Gantt,  concurred^ 

Rice^  for  the  motion. 
JDunkirij  contra. 


The  State  vs.  William  Caldeb,  et  alias, 

A  negro  servant,  (slave)  with  two  white  persons,  may  commit  a  Hot. 

IVhere  persons,  unknown,  witli  the  person  indicted  were  necessary  to 
constitute  tlie  offence  of  a  riot,  they  should  be  stated  to  be  unknowi^ 
and.  so  proved  :  If  known,  it  should  have  been  stated  who  they  were. 

Where  it  incidentally  came  out  on  the  examination  that  the  domesEticks 
(slaves)  of  one  of  the  persons  indicted  for  a  riot,  were  present,  and  by 
his  order  took  off  some  furniture,  tlie  court  held,  the  evidence  wa^ 
not  such  as  would  constitute  them  parties  to  the  combination  ne*« 
cessary  to  complete  the  offence  of  a  riot. 
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THIS  was  an  indictment  against  William  Calder, 
l^riscilla  Colder^  John  McAdnm  and  George  Keenauy 
**  and  divers  other  persons,  to  the  jurors  unknown/* 

The  indictment  contained  two  counts ;  one  for  a  riot, 
-^nd  the  other  for  an  assault  and  hattcry. 

The  jury  acquitted  John  McAdam  and  George  Keenan, 
They  found  Priscilla  Calder  g^ntty  of  a  riot,  and  ffm. 
Calder  guilty  of  a  riot  and  assault. 

It  appeared  in  evidence  that  Mr.  Alexander  Calder j 
the  husband  of  Priscilla  Calder^  had  let  his  billiard 
room,  &c.  to  Jidolfe  Bionbergh^  the  prosecutor.  Mr» 
Calder  had  left  the  state,  and  made  hi«  brother,  the  de- 
fendant, his  attorney  in  his  absence.  Some  difference 
having  taken  place  between  the  parties,  with  regard  to 
the  execution  of  the  contract,  Mr,  William  Calder  and 
Mrs.  Calder  attempted  to  regain  possession  of  the  billiard 
room,  books,  &c.  which  lead  to  the  alleged  riot.  In  the 
course  of  the  examination  of  the  testimony,  it  appeared 
that  some  of  the  domesticks  of  Mr.  Calder  were  pre- 
sent. They  assisted  in  taking  away  some  of  the  things, 
and  in  fastening  up  the  house  by  the  order  of  Mrs.  Cal- 
der, But  that  testimony  came  out  incidentally  in  the 
course  of  the  examination,  and  not  by  any  direct  enquiry 
as  to  the  part  which  they  took  in  the  transaction. 

This  was  a  motion  to  arrest  the  judgment,  on  the  ground 
that  two  persons  cannot  commit  a  riot,  and  that  as  only 
two  are  convicted,  judgment  cannot  be  rendered  against 
them. 

In  support  of  this  ground,  it  was  contended  : 

1st.  That  a  negro  in  this  state  is  not  such  a  person  in 
eontemplation  of  law  as  can  commit  a  riot. 

2nd.  That  the  principle  does  not  apply  to  domestick 
servants,  acting  under  the  immediate  orders  of  their  mas- 
ter or  mistress. 

In  case  the  motion  in  arrest  of  judgment  should  fail, 
then  a  motion  was  made  for  a  new  trial,  on  the  ground 
Aat  the  evidence  was  not  sufficient  to  establish  the  fact  of 
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any  such  eoncert  or  co-operation  on  the  part  of  the  serv- 
ants as  to  impli  *ate  them  in  the  riot ;  and, 

Also  on  the  ground  of  surprize  in  the  charge  of  the 
court,  that  the  co-operation  of  the  servants  was  sufficient 
to  authorize  the  jury  to  find  any  numher  of  the  defendants 
guilty,  when,  from  the  manner  of  conducting  the  prose- 
cution, the  defendants  were  not  induced  to  believe  that 
any  such  ground  would  be  relied  on. 

Mr.  Justice  Notf  delivered  the  opinion  of  the  court : 
The  law  is  too  well  settled  to  be  questioned  at  this  day^ 
that  less  than  three  persons  cannot  commit  a  riot.  If, 
therefore,  any  number  of  persons  are  indicted,  and  all  but 
one  or  two  are  acquitted,  judgment  cannot  be  rendered«^ 
against  those  who  are  convicted,  unless  the  act  be  charged 
to  have  been  committed  with  other  persons  unknown. — 
But  if  it  be  charged  in  the  indictment,  and  proved,  that 
there  were  other  persons  concerned,  who  were  unknown, 
the  conviction  is  good.  In  the  case  now  under  consider* 
ation,  the  indictment  charges  the  offence  to  have  been 
committed  with  ^'  divers  other  persons  to  the  jurors  un- 
known." On  the  face  of  the  indictment,  therefore,  there 
does  not  appear  to  be  any  legal  objection  to  the  convic- 
tion. It  did  not  appear  from  the  testimony  that  the  do- 
mesticks  were  slaves,  or  even  that  they  were  black  per^ 
sons.  That  is  an  inference  drawn  from  the  fact  that  there 
are  few  servants  in  this  country  except  of  that  description  , 
and  from  the  universal  understanding,  that  when  a  serv- 
ant is  spoken  of,  a  person  of  color  is  meant.  But  if  we 
allow  to  the  word  its  usual  acceptation,  the  result  will  be 
the  same.  In  the  case  of  the  Stctte  vs.  Thackam  fy  May- 
son^  (\  Bay^  358yJ  it  was  decided  that  a  negro  might  be 
a  party  to  a  riot,  so  as  to  render  the  other  person  or  per- 
sons concerned  guilty,  though  not  amounting  to  three  in 
number  ;  and  this  was  not  a  nitiprius  case,  as  is  suppos-* 
ed,  but  is  a  decision  of  the  Constitutional  Court.  It  is  not 
said  in  so  many  words  in  that  case,  that  the  negro  was  a 
slave,  yet  it  seems  to  be  inferrible  from  the  whole  caser 
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taken  together,  and  the  decision  of  the  court  certainly  does 
not  contemplate  any  distinction  between  a  free  man  of 
color  and  a  slave.  There  does  not,  therefore,  appear  any 
ground  on  which  the  judgment  can  be  arrested.  But  it 
does  not  appear  that  the  servants  were  unknown.  If  they 
were  known,  it  should  have  been  stated  who  they  wtre. 
If  they  were  not  known,  that  allegation  ought  to  have 
been  proved.  But  even  if  it  had  been  proved  that  they 
were  unknown,  I  think  the  evidence  would  not  have  been 
sufficient  to  have  authorized  a  conviction.  There  was  no 
such  evidence  of  combination  or  agency  on  their  part  as 
would  have  implicated  them.  Besides  the  whole  course 
of  the  examination  was  directed  to  the  conviction  ot  the 
persons  mentioned  in  the  indictment,  with  little  reference 
to  those  who  were  represented  as  unknown.  The  servants 
appeared  to  be  only  incidentally  mentioned,  without  any 
apparent  intention  of  procuring  a  conviction,  on  theground 
of  an  association  with  them.  I  think,  therefore,  that  the 
verdict,  so  far  as  it  relates  to  the  conviction  for  a  riot^ 
ought  to  be  set  aside.  Mr.  Calder^  however,  is  convict- 
ed on  the  second  count  for  an  assault.  That  was  a  ques- 
tion for  the  consideration  of  the  jury,  and  I  think  the 
charge  was  sufficiently  supported.  The  motion  for  a  new 
trial  on  that  count  is,  therefore,  refused. 
Justices  Richardson^  Oantt  and  Johnson^  concurred. 

Hunt  4*  Crafts^  for  the  motion. 
Petigruy  AtVy  Gen.  contra. 


The  Citt  C(6uncil  vs,  John  Van  Roven  &  E.  Van  Ro- 

VEN,  his  Wife,  a  sole  dealer. 

The  evidence,  to  convict  a  person  under  the  13th  clause  of  an  Ordi- 
nance of  the  City  of  Charleston,  of  1815,  prohibiting  retailers  of  li- 
quors from  selling  to  persons  of  color,  or  admitting  them  into  their 
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pcemises,  tStet  certain  hours,  is  sufficient  if  it  be  proved  that  mich 
persons  were  seen  in  such  shop,  after  such  hour,  drinking  spirits  and 
water ;  though  no  money  was  seen  paid. 

The  court  held  th&tu.  feme  covert,  sole  dealer,  was  liable  to  the  penalt}' 
under  such  ordinance,  though  tlie  liquor  was  handed  to  the  negro  b^ 
her  husband,  she  being  present,  and  he  actjng  as  her  clerk. 

l*be  words  "  admit  into  liis  or  her  premises  any  negro  or  person  of  co- 
lor, or  in  any  manner  sell  or  retail  to  the  same»"  do  not  mean  "  ad- 
mit  into  his,  &c."  and  ^  in  any  manner,  &€."* 

Charleston  district. 
The  followinj5  is  the  report  of  the  Recorder  : 

THIS  was  a  prosecution  against  E.  Van  Roveuy  a  sole 
dealer,  for  a  breach  of  the  13th  clause  of  an  ordinance  of 
the  city,  passed  on  the  17th  July,  1815.  Tried  before 
the  recorder,  in  April  term,  1823,  who  made  the  follow- 
ing report  :  This  clause  enacts  that  no  person  to  whonn  a 
license  shall  be  granted,  shall  after  the  hour  of  8  o'clock, 
P.  M.  from  the  20th  September,  to  the  20th  March,  ad- 
mit into  his  or  her  premises  any  negro  or  person  of  color, 
or  in  any  manner  sell  or  retail  to  the  same  or  any  of  them, 
any  liquors  whatever,  imder  the  penalty  of  $  50. 

It  was  proved  that  the  defendant,  E,  Vaii  Boverij  was 
a  sole  dealer  ;  that  she  had  taken  out  a  license  to  retail 
spirituous  liquors,  and  that  she  was  the  wife  of  John  Van 
Roven. 

Mr.  Wish  deposed  that  E,  Van  Roven  kept  a  retail 
liquor  shop  in  the  city ;  that  on  the  8th  of  February,  1823, 
he  and  Mr.  Moses  saw  several  negroes  in  her  shop  after 
8  o'clock,  P.  M.  That  some  of  the  negroes  were  driE>king 
Spirits  and  water,  and  that  at  this  time,  to  the  best  of  his 
recollection,  John  Van  Roven  was  present.  Mr.  Moses 
toid,  that  on  the  night  of  the  8th  of  February  last,  after  8^ 
o'clock  at  night,  he  went  to  the  stTop  of  Mrs.  Van  Roven, 
in  which  he  saw  several  negroes ;  that  John  Van  Roven 
delivei'ed  liquor  to  some  of  the  negroes,  which  they  drank; 
that  at  this  time,  Mrs.  Van  Roven  was  in  the  shop,  but 
V  did  not  hand  any  liquor  to  the  negroes;  tliat  he  saw  no  mo- 
ney paid,  neither  did  he  see  any  money  upon  the  counter. 

I  Stated  to  the  jury  that  I  thought,  under  the  ordiaance. 
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that  the  penalty  could  not  be  recovered,  unless  it  wert 
proved  that  liquor  had  been  sold  to  a  negro  after  8  o'clock 
at  night ;  that  according  to  the  literal  meaning  of  the 
words,  the  penalty  would  attach  for  the  mere  admisMon 
of  negroes  into  the  premises  after  8  o'clock  at  night  ;  that 
negroes,  after  this  hour  might  by  their  owners,  be  sent  to 
the  house  of  one  keeping  a  retail  lir^uor  shop,  with  a  letter 
or  a  message,  or  they  might  go  there  of  their  own  accord 
to  visit  other  negroes  ;  that  where  negroes,  under  such 
•ircumstanres,  were  upon  the  premises,  it  could  not  have 
been  contemplated  by  the  law  that  the  penalty  should  be 
incurred ;  that  the  offence  intended  to  be  guarded  against, 
was  permitting  negroes  to  assemble  and  selling  them  li' 
quor  after  a  certain  hour,  for  which  purpose  they  would 
resort  to  the  shop  ;  that  according  to  this  view,  it  seemed 
to  me  that  the  word  '*  or, "  in  the  clause  ought  to  be  read 
<^and  ;"  when  the  meaning  would  be,  that  one  having  a 
h'cense,  should  not,  after  8  o'clock  at  night,  admit  into 
his  or  her  premises  any  negro  or  person  of  color,  and  in 
any  manner  sell  or  retail  to  the  same,  any  liquors  whate* 
ver,  under  the  penalty  of  S  50;  that  if  this  construction  of 
the  clause  were  correct,  it  was  questionable  whetlier  the 
ofience  had  been  established  ;  that  if  a  sale  was  necessary 
to  complete  it,  although  abstractedly  considered,  there 
might  be  little  doubt  but  that  the  negroes  paid  for  the  li- 
quor they  drank,  yet  that  this  fact  ought  to  be  proved,  or 
some  circumstances  be  testified  to,  from  whence  the  infer- 
ence would  reasonably  follow  that  what  had  been  drank^ 
had  been  sold  and  not  given  ;  and  no  such  fact  or  circum- 
jBtance  had  been  mentioned  ;inTiat  even  should  it  be  presu- 
med that  there  had  been  a  sale,  yet  the  individual  making 
it  was  not  the  defendant,  but  her  husband  ;  and  though 
the  wife  in  many  instances,  was  presumed  to  act  under  the 
control  of  her  husband,  yet  it  was  never  presumed  that 
the  husband  was  under  the  control  of  the  wife ;  that  a  sole 
dealer  might  so  far  constitute  her  husband  her  agent,  as  to 
be  bound  by  his  acts,  but  that  she  could  not  be  bound  by 
Ihem  unless  the  agency  of  the  husband  was  shewn*  either 
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by  some  express  authority  or  by  some  implication  from 
^hich  such  authority  was  to  be  deduced.  t 

The  jury  found  a  verdict  for  the  city. 

Notice  was  served  upon  me  that  a  new  trial  would  be 
moved  for  on  the  following  gi^ounds  : 

1st.  That  there  was  no  evidence  that  the  liquor  was 
sold  or  bartered. 

2nd.  That  if  a  sale  could  be  presumed,  it  waft  the  act  of 
the  husband  and  not  Qf  the  wife^  for  which  she  could  not 
be  responsible; 

3rd.  Because  the  verdict  was  contrary  to  law,  to  the 
charge  of  the  recorder,  and  not  warranted  by  the  evidence. 

Mr.  Justice  Noit  delivered  the  opinion  of  the  court: 
I  do  not  think  that  the  ordinance  under  which  the  de- 
fendant  has  been  prosecuted,  is  so  well  penned  as  it  might 
have  been.  But  I  am  not  prepared  to  concur  with  the 
Recorder  in  the  construction  which  he  has  given  to  it.  I 
do  not  think  that  we  are  even  at  liberty  to  convert  "or" 
into  "and'*  unless  we  can  see  clearly  that  it  better  com-* 
ports  with  the  spirit  and  policy  of  the  law  ;  and  of  tliat,  I 
am  by  no  means  satisfied  in  this  instance.  The  object  of 
the  City  Council  was  to  prevent  that  demoralizing  prac* 
tice  of  selling  spirituous  liquors  to  negroes  in  the  night ; 
and  for  that  purpose,  they  have  prohibited  all  retailers 
from  admitting  them  into  their  premises,  or  selling  to 
them  any  liquor  whatever,  after  a  certain  hour.  The  pen- 
alty is  incurred  by  selling  liquor  to  a  negro  after  8  o'clock, 
whether  he  enters  the  shop  or  not ;  and  from  the  difficul- 
ty of  detection,  it  became  necessary  to  prohibit  them 
from  even  admitting  them  into  their  premises.  But  ad- 
mitting the  construction  given  to  the  ordinance  by  the  Re- 
corder, to  be  correct,  I  think  the  evidence  was  sufficient 
to  authorize  the  conviction.  Two  witnesses  saw  several 
negroes  in  the  shop,  drinking  spirits  and  water.  They 
saw  the  husband  of  the  defendant,  handing  them  liquor  in 
her  presence.  Now,  although  they  did  not  see  any  mo- 
nev  paid,  yet  1  think,  these  facts  furnished  sufficient  evi- 
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denee  of  a  sale,  to  throw  the  burthen  of  proof  on  the  other 
side.  This  was  confessedly  a  retail  liquor  store  ;  the  re* 
tailing  was  clearly  proved,  and  I  think^itjnightj)^fairly_ 
presumed  that  the  liquor  was  sold.  (fT is,  however,  con- 
tended that  if  there  was  a  sale,  it  was  by  the  husband  and 
nol  by  the  wife  ;  and  that  although  a  wife  may  be  presu- 
med to  act  under  the  influence  of  a  husband,  a  husband  is  . 
never  to  be  presumed  to  act  under  the  influence  of  the 
wife.  It  is  true,  the  husband  and  wife  in  contemplation 
of  law,  are  considered  in  many  respects  as  one  person, 
and  the  husband  hein^  primus  inter pareSy  whatever  the 
wife  does  in  his  presence,  is  presumed  to  be  done  under 
his  control  or  coercion.  The  same  principle  of  law  vests 
the  personal  estate  of  the  wife  in  the  husband,  and  gives 
him  absolute  dominion  over  it.  But  in  the  progress  of 
civilization  and  the  extension  of  commerce,  an  artificial 
state  of  society  has  grown  up,  incompatible  with  that  state 
of  simplicity  from  which  many  rules  of  the  Common  Law 
have  been  derived.  A  feme  covert  sole  trader,  is  a  new 
species  of  body  corporate,  not  known  in  former  times* 
The  Common  Law  did  not  contemplate  a  case  where  a 
wife  might  hold  property  separate  and  apart  from  her  hus- 
band, might  deal,  trade  and  traffic,  enter  into  contracts, 
sue  and  be  sued,  in  the  same  manner  as  if  she  were  sole. 
Such  a  change  in  the  relative  rights  and  powers  of  husband 
and  wife,  must  give  a  difierent  operation  to  the  rules  of 
law  by  which  they  are  to  be  governed.  While  the  right 
and  disposition  of  the  property  remains  in  the  husband, 
any  intermeddling  of  the  wife  is  presumed  to  be  as  his 
agent,  and  under  his  influence.  But  when  the  dominion 
is  transferred  to  her,  she  must  have  it  with  all  ^^  the  rights 
and  appurtenances  thereunto  belonging.*'  All  the  proper- 
ty in  this  store  belonged  to  the  wife.  The  husband  could 
not  sell  a  gill  of  whiskey  but  by  her  permission.  Whate- 
ver he  did  then  in  her  presence,  must  be  considered  as  her 
act.  Any  other  view  of  the  subject,  would  render  the  or- 
'dinance  in  such  a  case,  almost  nugatory.  The  wife  could 
not  be  convicted  when  selling  in  the  presence   of  the  hus- 
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band,  because  she  would  be  presumed  to  act  under  his 
ercion.  The  husband  could  not  be  convicted,  because  th# 
sceptre  bavins^  <ieparted  from  his  hands,  he  is  not  em  bra* 
ced  in  the  iuw.  I  am  satisfied  with  the  verdict,  and  ih% 
motion,  there  tore,  must  be  refused. 

Justices  Ii'ichardsoTif  Httger  and  Johnson^  concurred. 

Dff.nh'n  Sr  Campbell^  for  the  motion. 
Toomer,  contra. 


John  May  vs.  John  Walters. 

A  sheriff  cannot,  even  by  his  deputy,  serve  a  writ  in  his  own  case. 

Tried  before  Mr.  Justice  Hu^er^   Colleton  district,  April 

Term,  18J3. 
THIS  case  came  before  the  court  on  a  motion  to  set  aside 
the  service  of  tlic  writ,  because  the  plaintiff  being  sheriff 
of  the  district,  the  writ  ought  to  have  been  served  by  the 
coroner  and  not  by  the  sheriff's  deputy.  Which  motion, 
the  presiding  Judge  overruled  :  Whereupon  this  court 
was  moved  to  reverse  the  decision  of  the  Circuit  Court,  and 
to  set  aside  the  service  of  the  writ  upon  the  above  ground. 

Mr.  Justice  Richardson  delivered  the  opinion  of  the 
oourt : 

The  act  of  1706,  (P.  L.  \IJ  declares,  that  every  co- 
roner, &c.  shall  be  and  is  hereby  empowered  to  serve  and 
execute  all  writs  and  processes  directed  unto  him  against 
the  marshal,  &c.  and  also  in  all  causes  wherein  the  mar- 
shal is  plaintiff,  &c."  This  act  gives  the  power  of  serv- 
ing writs,  wherever  the  marshal  or  sheriff  is  concerned,  to 
the  coroner ;  and  the  only  question  is,  whether  the  she- 
riff may  not  also  serve  such  writs  ?  In  treating  of  the 
court  of  the  coroner.  Lord  Coke  says,  "  besides  his  judi- 
cial place,  he  has  also  authority  ministerial,  as  a  sheriff, 
&e.  &c.  via :  when  there  is  just  exception  taken  to  thf 
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sheriff,  judicial  process  shall  be  awarded  to  the  coroner 
for  the  execution  of  the  king's  writs,  in  which  co-^c.  he  is 
locum  fenens  vice  comitis  ;  (4  Ijt.sf,  211.  J  Av.(\  in 
Cro.  Charles^  300,  it  is  laid  down,  that  if  the  sherl')  is 
either  plaintiff  or  defendant,  or  one  of  the  co^niso»\s,  the 
writ  must  be  directed  to  the  coroner.  (See  also  Saik. 
144;  2  Jacob's  L,  I).  87.      1  Plowd.  73.  J 

By  the  rules  of  the  common  law  then,  and  in  my  juc'cc- 
ment,  upon  the  sound  construction  of  tic  ret.  takii.jr  i«  to 
consideration  its  policy,  which  is  tcj  j.»K'>ent  the  i?]  u  jfT 's 
acting  in  his  own  case,  and  rejiarding  the  rrn c^v  afforded 
Jigainst  his  possible  self- interest,  it  appears  that  the  i>ei  vice 
•f  the  writ  by  the  sheriff,  in  his  own  case,  is  void. 

The  motion  is  therefore  -granted. 

Justices  Johnson  and  Notty  concurred. 

Ganttj  Justice:  I  think  the  sheriff  in  this  action  being 
a  mere  nominal  plaintiff,  he  jnight  legally  serve  the  writ. 

Fo^rd  fy  De  Saussure,  for  the  motion. 
Hunt  J  contra. 


John  Thompson  vs.  Ex'rs.  of  Robt.  Nesbit. 

liTpon  a  contract  with  an  ag-ent  to  act  as  overseer  for  $  500,  the  employ- 
er wrote  these  words,  "  I  al9of\ir«^her  say  that  should  the  abov*  nam- 
ed T.  in  my  opiniofiy  merit  or  dcseive  more  than  $50'v>,  I  \i'll  gve 
him  more."  The  court  held  it  was  voluntary,  and  set  aside  a  verdict 
allowing  more  than  $500. 

Tried  before  Mr.  Justice  Gantt^  Georgetown. 
THIS  was  an  action  brought  to   recover   wages  as  an 
everseer.     It  was  proved  that  the  plaintiff  lived  as  an  over- 
seer on  the  plantation  of  the  testator  for  twelve    months  ; 
that  by  the  original  contract,  the  wages  were  to  be  eight 
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hi!indred  dollars.  But  it  was  shewn  that  after  remaining 
a  short  time  on  the  plantation  under  that  agreement,  the 
plantifTmis^behaved  and  abused  his  employer  ;  in  conse- 
quence of  which  he  was  discharged.  But  the  testator,  Dr. 
Neshity  agreed  to  restore  him  upon  the  condition  that  he 
would  rescind  the  former  agreement,  as  to  the  amount  of 
wages,  and  be  content  with  the  sum  of  five  hundred  dol- 
lars. This  second  contract,  which  was  reduced  to  writ- 
ing, was  produced  in  court  and  proved.  The  payment  of 
four  hundred  dollars  was  also  proved.  It  appeared  in  evi- 
dence that  the  plantation  was,  during  the  superintendence 
of  the  plaintiff,  generally  in  indifferent  order,  and  that  the 
crop  was  not  great.  Something  was  said  about  a  proposi- 
tion to  compromise  having  been  spoken  of  by  one  of  the 
executors  at  six  hundred  dollars,  and  never  acceded  to  by 
the  plaintiff. 

The  judge  charged  that  the  jury  ought  not  to  find  more 
than  at  the  rate  of  2  500  for  the  plaintiff. 

They  however  found  at  the  rate  of  $  600. 

The  defendants  now  moved  for  a  new  trial,  on  the  fol- 
lowing ground  : 

1st.  That  an  express  contract  for  five  hundred  dollars 
was  proved,  and  the  jury  allowed  to  the  plaintiff,  notwith- 
standing, six  hundred  dollars. 

Mr.  Justice  Richardson  delivered  the  opinion  of  the 
court : 

The  agreement  to  pay  five  hundred  dollars  was  set  forth 
in  a  letter  by  the  testator,  and  the  terms  accepted  by  the 
plaintiff.  But  at  the  foot  of  the  agreement,  these  words 
were  added,  to  wit : 

'<  I  also  further  say,  that  should  the  above  named  M. 
Thompsouy  in  my  opinion,  merit  or  deserve  more  than 
five  hundred  dollars,  I  will  give  him  more." 

(Signed,)  Rob't  Nbsbit. 

And  the  question  submitted  is,  whether  the  executors 
are  bound  to  pay  more  than  the  five  hundred  dollars  ? 

It  is  evident  from  the  restrictive  words,  "  in  my  opin- 
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ion  merit,''  &c.  that  the  testator  meant  no  more  than  to 
hold  out  the  prospect  of  an  indefinite  reward  upon  the 
contingency  of  the  defendant's  giving  him  satisfaction.— 
He  meant  to  afibrd  an  incentive  to  activity  and  good  con- 
duct ;  and  the  very  object  of  the  hoped  for  reward,  re- 
quires that  it  should  depend  upon  the  will  and  opinion  of 
the  promiser.  To  make  such  a  contingent  and  imperfect 
promise  a  binding  obligation  in  law  would  be  to  destroy 
the  end  for  which  the  lure  was  held  out.  After  having 
once  turned  off  his  overseer  for  misbehavior,  Nesbit  rea- 
soned, naturally,  from  what  had  passed,  and  contracted 
anew^  with  greater  caution  drawn  from  experience,  and 
therefore  resolved  to  keep  the  alluring  bait  within  his 
own  control.  His  policy  is  obvious,  and  is  not  unlike 
that  observed  by  a  skilful  fowler  towards  his  trained 
hawk,  whose  instinct  being  known,  is  therefore  kept 
alert  by  hunger  until  the  game  be  taken^ 

My  falcon  now  is  sharp,  and  passing  empty, 
And  till  she  stoop,  she  ntust  not  be  full  gorged^ 
For  then,-she  never  looks  upon  her  lure. 

The  jury  were  therefore  mistaken  in  forcing  the  pay- 
ment of  what  was  intended  as  a  gratuity,  to  be  apportion- 
ed by  the  employer,  according  to  the  conduct  and  success 
of  his  overseer ;  and  a  new  trial  is  granted,  unless  the 
plaintiff  will  release  one  hundred  dollars  from  the  amount 
of  the  verdict. 

Justices  JohnsoTij  Nott  and  Huger,  concurred. 

Dunkin,  for  the  motion. 
Simons,  contra. 


The  State  vs.-  William  Mazyck. 

Vnder  the  act,  laying  a  ipe  upon  the  planter  of  fifty  cents  per  month 

^ipon  each  i»'^orkhig  slave,  if  he  owns  ten,  and  employ  not  a  white 

man  or  reside  on  the  place,  the  penalty  for  the  whole  year  may  be 

recorered ;  and  the  penalty  (or  penalties)  for  the  first  six  months  m 

not  baiTcd. 

60 
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The  penary  nttachcfj  at  the  eiul  of  the  year  at  the  rate  of  fifty  cenits 
monthly  for  cverv'  working-  blave. 

Charleston,  Jainiar)^   Term. — Tried   before  Mr.  Justice 

Gantt, 

THE  defendant  was  indicted  at  January  sessions,  1823. 
The  ofTenCe  was  laid  in  the  indictment  as  follows,  that 
William  Mazi/ck  is  the  owner  of  a  settled  plantation  in 
the  parish  of  Saint  John's,  and  that  from  the  first  day  of 
January,  1822,  he  hath  employed  and  still  doth  employ 
on  tiie  said  plantation,  more  than  ten  working;  slaves,  and 
that  the  said  Williain  Mazyck  hath  not  during  the  said 
period  employed,  and  still  tloth  not  employ,  on  the  said 
piantation,  a  white  man  capable  of  performing  patrol  duty^ 
against  the  form  of  the  act,  &c. 

The  evidence  supported  the  indictment  to  the  full  ex- 
tent of  the  time,  &c.  laid  ;  and  the  jury  found  the  defend- 
ant guilty. 

But  a  question  then  arose,  as  to  the  amount  of  the  pen- 
alty to  be  recovered. 

The  Attorney-General  moved  for  judgment,  that  the 
defendant  pay  a  fine  of  sixty  dollars,  being  a  penalty  of 
fifty  cents  per  month  for  each  working  slave  for  twelve 
months. 

It  was  contended  for  the  defendant  that  no  penalty 
eould  be  recovered  by  this  indictment,  except  for  six 
months  immediately  preceding  the  finding  of  the  bill. 

And  of  this  opinion  was  the  presiding  judge,  who  re* 
fused  to  enter  judgment  for  twelve  months. 

The  Attorney-General  did  not  call  the  defendant  to  re- 
ceive sentence,  but  appealed  from  the  decision,  and  now 
submitted  to  the  Constitutional  Court  the  motion  made  in 
the  court  below ;  viz.  because  the  oflence  of  which  the  de- 
fendant has  been  convicted  is,  under  the  act,  one  entire  of- 
fence, and  the  penalty  recovered  is  one  penalty,  and  there- 
fore no  part  is  barred  unless  the  whole  be  barred. 

Mr.  Justice  Richardson  delivered  the  opinion  of  the 
court  : 


r 


5Tay  Term.  475 

The  art  upon  which  the  indictment  is  predicated  is  in 
the  following  words,  to-wit : 

*'That  every  owner  of  any  settled  plantation  shall  employ 
and  keep  on  such  plantation,  some  white  man  capable  of 
performing  patrol  duty,  under  the  pt^nalty  of  fifty  cents 
per  head  per  month  for  each  and  every  working  slave 
which  may  be  on  such  plantation,  to  be  recovered  by  in- 
dictment, one  half  to  the  informer,  the  other  half  to  the 
use  of  the  state:  Provided  always,  that  nothing  herein 
contained  shall  be  construed  to  afitct  any  person  or  per- 
sons who  reside  on  his,  her,  or  their  plantation  for  the 
space  of  seven  months  in  the  year,  or  who  shall  employ 
less  than  ten  working  slaves  on  such  plantalion/' 

Upon  this  clause  of  the  act,  the  defendant  has  been  con- 
victed for  keeping  no  white  man  upon  his  plantation j 
whereon  he  had  employed  ten  working  slaves  in  the  year 
1822,  and  upon  which  he  did  not  reside  in  person  as  re* 
quired  by  the  act ;  and  the  question  is,  shall  the  defend- 
ant be  fined  ^hy  cents  per  month  for  each  slave  for  the 
whole  year,  or  is  so  much  of  the  monthly  penalty  as  trans- 
pired  more  than  six  months  prior  to  the  prosecution,  barr- 
ed by  lapse  of  time  ? 

In  other  words,  is  the  penalty  to  be  assessed  at  the  end 
of  the  year  only,  or  does  a  distinct  penalty  accrue  at  the 
end  of  every  month,  each  to  be  considered  separately  ? 

The  enacting  clause  fixes  a  penalty  of  fifty  cents  per 
month  for  each  working  slave,  where  no  white  man  is 
employed,  and  would  bear  the  latter  construction.  But 
the  proviso  makes  an  exception  in  favor  of  any  owner- who 
may  reside  upon  his  plantation  for  the  space  of  seven 
months  during  the  year.  We  have  then  to  remain  in  sus- 
pense till  the  end  of  the  year,  in  order  to  discover  whe- 
ther the  owner  shall  have  brought  himself  within  the  ex- 
ception, by  residing  seven  months.  Here  then  we  have  a 
clue  to  the  true  construction.  The  owner  may  choose  the 
periods  ;  exempia  gratia^  he  may  reside  five  months  in 
the  beginning,  and  two  at  the  end  of  the  year.  But  the 
year  must   have  terminated  before  we  can  ascertain  whe- 
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ther  he  has  resided  there  for  seven  months  during  that  pe^ 
riod.  If  he  has  not  resided  so  long  within  the  year,  thea 
in  default  of  having  employed  a  white  man,  the  penalty 
attaches  at  the  end  of  the  year  at  the  rate  of  fifty  cents 
monthly  for  every  working  slave,  during  the  time  he  had 
no  white  man  employed,  and  was  himself  absent.  The 
policy  of  the  law  is  evident.  The  owner  or  some  white 
man  must  be  present  throughout  the  year,  but  the  pre- 
sence of  the  owner,  in  person,  for  full  seven  months,  is 
deemed  equivalent  thereto;  and  if  he  reside  on  the  plan- 
tation,  but  for  a  less  time  than  seven  months,  then  he 
must  employ  some  white  man,  at  least,  for  the  rest  of  the 
year.  The  penalty  is,  therefore,  entire,  and  to  'be  assess- 
ed according  to  the  degree  and  time  of  default  after  the 
expiration  of  the  year  only.  In  this  case,  the  default  be- 
ing for  the  whole  year,  and  the  slaves  ten,  the  penalty  is 
sixty  dollars.  The  moti©n  is  granted. 
Justices  Nott  and  Johnso7i,  concurred. 

Petigru^  Att'y  Gen.  for  the  motion. 
Mazyck^  contra. 


Pollard  Brown  vs,  Wm.  Thompson. 

The  assignee  of  an  open  account  cannot  offer  the  account  in  discount 

of  his  own,  sued  upon  by  the  pkdntiff. 

Assumpsit  on  account — Pleas,  non-assumpsit  &  discount. 

Tried  before  the  City  Court,  in  January  Term,  1823. 
The  following  is  the  report  of  the  Recorder. 

THE  only  question  in  this  case  was,  whether  an  ac- 
count assigned  to  the  defendant,  which  was  due  by  the 
plaintiff  to  a  third  person,  could  be  pleaded  in  discount 
^gainst  the  plaintiff's  action  ?     It  was  stated  and  admitted 
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that  both  accounts  were  for  the  same  amount.  I  was  of 
opinion,  says  the  judge,  that  the  discount  was  lecral  and 
admissible  under  the  authority  of  the  case  of  JRussel  vs. 
LithgoWy  {l  Bay.,  4:32,  J  Notice  was  served  upon  me 
that  my  decision  would  he  appealed  from,  and  it  is  neces- 
sary to  remark  that  I  never  said  that  the  assignee  of  an  ' 
account  could  maintain  an  action  upon  the  assigned  ac- 
count in  his  own  name.  What  is  contained  in  the  third 
ground  was  not  mentioned  during  the  trial,  or  in  any  man- 
ner brought  to  my  notice.  On  the  contrary,  it  was  in  so 
many  words  stated  by  the  counsel  for  the  plaintiff,  that 
the  only  question  existing  was,  whether  an  assigned  ac- 
count under  the  discount  law  could  be  pleaded  in  this 
action  ? 

Mr.  Justice  Richardson  delivered  the  opinion  of  the 
court : 

It  was  decided  in  the  case  of  Russe/  vs.  Lii/igaiv,  that 
the  assignee  of  a  bond  may  plead  such  bond  in  discount 
against  his  own  bond,  which  is  sued  in  the  name  of  the 
obligee,  but  on  account  of  a  third  person  who  was  the  ob- 
ligor of  the  assigned  bond,  offered  in  discount.  In  that 
case,  in  as  much  as  Kershaw^  the  assignee  of  Lithffaw^s 
bond,  had  sued  in  the  name  of  Rftssel,  there  Was  recipro- 
cal equity  in  allowing  LithgoWyXhe  assignee  oi  Jlnc)^?n, 
to  plead  KershauT^s  bond  in  discount.  The  suit  was  real- 
ly between  Kershaw  and  Lithgow^  who  were  reciprocal- 
ly  the  assignees  of  each  other's  bonds.  But  should  we 
extend  this  principle  by  analogy,  so  far  as  to  allow  a  de- 
fendant, whenever  he  is  sued  by  his  creditor,  to  set  up 
by  way  of  discount,  any  unliquidated  demand  upon  the 
plaintiff,  which  he  the  defendant  may  be  able  to  obtain 
from  any  bo»Jy,  it  would  introduce  Collateral  issues,  and 
involve  in  vexatious  litigation  the  plainest  cases  of  ac- 
knowledged debt.  The  assignee  of  a  bond,  note,  or  judg- 
ment, when  he  contracted  for  either,  would  have  to  en- 
quire, not  merely  into  the  state  of  an  account  between  the 
assignor  and  his  debtor,  but  whether  the  debtor  mi|;ht  not 
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possibly  have  picker!  up  some  aciinunt  or  unknown  claim 
against  the  assi^jrior,  which  he  may  offer  in  discuunt  when- 
ever sued  by  the  assisrnee.  It  should  be  observed  too, 
that  altho Nail  courts  hdVu  scone  far  in  restricting  the  old 
rule,  that  r^jos'^s  in  action  are  not  assis^nablc,  (Co.  Litt, 
214,  266.  2  liotl,  45,  b,  40,;  and  speak  of  the  assijijn- 
ments  of  bun  .L  before  our  act  as  good  between  the  par- 
ties, (VZ  AL^J.  554, J  and  have  held  that  the  assignment 
of  a  chose  b\  aclioti  w.is  a  ^rood  cortsicieiation  for  a  pro- 
mise, fl  RuiL  •.ttbr,  ii9.  St'd,  2\2,j  and  in  one  case, 
when  the  deht  assigned  svis  uncertain,  (2  fVm,  Blacks. 
820,  Moiilcisdale  adft  Btrchall^)  yet,  I  know  of  no  re- 
cognition of  the  rit!;ht  of  the  assignee  of  an  unliquidated 
ac<iount  to  sue  in  his  own  name,  nor  of  his  rights  as  assig- 
nee strictly  ;  tho'igh  he  may  act  as  the  attorney  of,  and 
appropriate  the  money  recovered,  as  agreed  by  the  assign- 
or. But  to  allovv  the  assignee  to  plead  the  assigned  ac- 
count by  way  of  set  off,  would  be  to  recognize  his  rights 
as  assignee,  which  is  opposed  by  the  rule  before  noticed, 
and  which  must  be  still  regarded,  at  least  in  relation  to 
unacknowledged  or  unliquidated  claims. 

The  motion  is  therefore  granted. 

Justices  Ganttj  UugeVy  Nott  and  Johnson^  concurred. 

Heathy  for  the  motion. 
Pepooriy  contra. 


John  P.  Schatztll  &  Co.  vs.  John  &  Curtis  Boltos^. 

Partnership  propierty  may  be  attached  for  tlie  individuad  debt  of  one  of 
several  copartners. 

Partnership  property  may  be  attached  for  the  individual  dc*bt  of  one  of 
the  partners,  after  the  partnership  has  been  dissolved,  and  a  receiver 
appointed  by  court  to  g-et  in  and  dispose  of  the  assets. 

S.  W.  C.  and  A.  under  the  firm  of  S.  &  Co.  were  in  company,  and  did 
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bus>ne«;sinLex'n«^ton,  Kcphicky,  m»(.1  Cam!  A.  two  of  the  partners, 
did  biidincsi  in  New-York,  under  the  firir.  of  A.  C.  &  (  o.  Or.  the  lat 
Nov'r  the  Kentucky  liousc  dissolved,  and  ui'it  rwards  the  K.  Vt.il  hciise 
be  I-  complainants,  and  the  Kenturky  house  defendants  to  a  ault  in 
the  t;.  s.  Cfrcuit  Court,  at  LvxJiig'on,  t'.e  cri'rt  a;:pf.'ntcd  S.  of  the 
Kentucky  hou«je  to  g-ct  in  and  pay  awuy  the  puitiiM-ship  asoa,-,  .md 
commiss'.oneps  were  apTJc-nted  to  stau*  the  accounts  betwo.  n  the 
partners.  On  tlie  6th  Au^.'Si,  1818,  fjo'toj,  &  Co.  atlaclivd  in  Chaa-'i  s- 
ton  funds  of  the  Keiuiicky  house,  or  a  debt  due  '>y  the  Njw  "^  n:k 
house.  The  Ker.tv?ky  house  coiiti  ruicd  tliut  hi  er^sc  i-nenrr  of  the 
•decree  in  Kentucky,  the  funds  of  that  lt(»r.*  w(rfn«>.  s;ih«i-ctte  such 
attachment  until  a  settit.m'  nt  under  tiiat  decree  ;  but  tiie  cnurt  refus- 
ed to  discharge  the  attachment. 

Charleston,  January  Term,  ISS,*^. — Tried  before  Mr.  Jus- 
tice Ganif, 

John  P.  Schfffzilly  John  Woodward,  ^^lex.  Craruston 
and  Andrew  Jllcx^mder.  were  partners  In  tnule  ?U  J^cx- 
inpjton,  Kentucky,  under  the  n^^me  olJohn  P.  »^ch(Jzi!l 
fy  Company,  Alexander  Cransfon  and  JL  artu  Ahx- 
under  were  partners  in  trade  at  New-York,  uodcr  the 
li^mQ  0^  Alexander  Crans Ion  ^-  Co,  Tlie  foin^rr  part- 
nership was  dissolved  on  the  1st  of  NoverDher,  1817. — 
The  latter  heing  indebted  to  J  Sf  C.  Bolton^  they  sDed 
out  an  attachment  in  the  Court  of  Common  Pleas  for  C. 
T.  D,  on  the  6th  Auacust,  1818,  and  laid  it  on  funds  of 
J,  P.  Schatzill  8f  Co,  in  the  hands  o(  John  Robertson  as 
garnishee,  who  paid  them  into  court.  Whereupon,  J,  P. 
Schatzill  fy  Co,  claim  them  as  exempt  from  the  attrich- 
mcnt  against  the  New-York  partners,  Alexander  Crans- 
ton 4'  Co, 

An  issue  was  accordingly  directed  to  try  the  right. 

To  the  plaintiff's  declaration,  the  Bolluns  pleaded  that 
Cranston  ^'  Alexander  were  partners  in  the  Kentucky 
house;  that  they  were  indebted  to  them,  the />o//r?/;j  ; 
that  the  attachment  had  issued,  and  a  judgment  was  ob- 
tained on  the  17th  June,  1820. 

J,  P,  Schatzill  fy  Co,  replied  that  their  partnership 
had  been  dissolved  ;  that  the  Circuit  Court  of  the  United 
States,  at  Lexington,  had  on  the    1st  of  November,  de- 
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creed  iri  a  suit,  in  which  Cranston  Sf  •Alexander  were 
the  plaintiffs,  and  Schatzill  8c  Woodward^  the  defend- 
ants, that  Schalzill  should  f;et  in  and  pay  avvaj'  the 
partnership  assets*  'J'hat  certain  other  persons  shoukl 
state  (!ie  accounts  of  the  company  and  of  each  partner. 
That  Scfidtzill  accepted  the  trust,  and  the  commissioners 
procec^ied  to  act.  That  Cranf^ton  8f  %/Ilexunder  were  en- 
titled to  notliing;  until  a  final  settlement,  which  rightly  be- 
lono^cd  to  the  court  at  X«exit)gton,  and  that  until  a  balance 
be  found  due  to  Cranston  fy  Jilcxander^  the  partnership 
projierty  is  exempt  tVom  attachment  for  their  debts. 

J.  &  C.  Boltnn  demurred  to  this  replication  of  J.  P. 
ChatzUl  8f  Co,  who  joined  in  demurrer. 

After  ar2:ument,  the  judge  overruled  the  demurrer  up- 
on the  fcllowing  2;rounds  ; — that  partnership  property  cir- 
cumstanced like  this,  is  not  liable  to  attachment  for  fhc 
debts  of  individual  partners,  and  that  the  control  over, 
and  dispo.vition  of  the  fund  belonj^ed  of  right  to  the  Unit- 
ed States  Court  at  Lexington,  and  that  the  property  must 
therefore  be  adjudged  to  the  claimants  as  the  property  of 
the  Lexington  house.  From  this  judgment  an  appeal  was 
taken.         ' 

Mr.  Justice  Richardson  delivered  the  opinion  of  the 
court :  • 

Two  questions  are  presented  by  tlie  demurrer  : 

1st.  Whether  partnership  property  may  be  attached 
for  the  individual  debt  of  one  of  several  copartners  ? 

2nd.  Whether  such  property  can  he  so  attached  after 
the  partnership  has  been  dissolved,  and  a  receiver  appoint- 
ed to  get  in  and  dispose  of  the  assets,  &c.  ? 

The  attachment  act  of  1744,  renders  the  "  monies, 
goods,  debts  and  books  of  accompts"  of  absent  debtors  li- 
able to  be  attached  ;  and  it  is  not  supposed  that  the  mo- 
nies, &c.  which  an  absent  debtor  holds  jointly  with  other 
persons,  may  not  he  attached  for  his  individual  debt.— • 
This  has  been  too  often  practised  to  be  now  questioned  as 
a  general  rule  ;  and  it  is  equally  \Vi\\\  settled  that  partner- 
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^hip  property  is  liable  to  be  taken,  in  execution  upon  a 
judgment  obtained  against  one  of  the  copartners.     (See  2 
Bos.   fy   Pull.    288.     2    DallaSj  278.       Salk.   392.      I 
East.  367.     15  Johnsmi^  \S0.)     In  the  case  of  Ilaydtn 
▼s.  Haydcn^  (1  Salk.  392,)  the  court  says,  in  such  cases, 
the  sheriff  is  to  seize  all  and  sell  a  moiety,  and  the  vendee 
becomes  tenant  in  common  with  the  other  copartner.     In. 
this  respect,  the  copartnership   property  is  like  any  other 
joint  property,  &c.     But  it  is  said,  that  as  the  proper  cred- 
itors of  the  copartners   have  a    preference   to    individual 
creditors  in  the  distribution    of  the  copartnership  fund^ 
the  individual  i;rcditors  must  remain   suspended    until  it 
sliall  appear  that  there  is  a   nctt    bahmce  remaining  after 
the  payment  of  all  the   copartnership   creditors;  but  as- 
suredly while  there  is  no  contest  between  these  classes  of 
creditors,  expressly  laid  before  the  court,  we  cannot  deny 
to  the  plaintiffs  the  right  of  attaching  any  vested  interest, 
joint  or  several,  belonging  to  their  debtors.     It  is  enough 
that  there  is  a  vested  interest,  and  the  possibility  that  there 
may  be  copartnership  creditors  who  may  be  hereafter  pre- 
ferred, cannot  destroy  the  prima  facie  claim  of  attaching, 
given  to  the  individual  creditors.     In  every  case,  difllcul- 
ties  may  arise.     Upon  property   held  in    severalty,  joint 
tenancy  or  in  common,  there  may  be   mortgages  or  other 
liens  which  may  finally  render  the   attachment    fruitles«<  ; 
but  until  these  appear  specifically,  we  cannot  foresee  their 
effect,  and  therefore  cannot  regard  them.     For  instance, 
take  the  case  of  one  of  several  distribtiiees  of  an   intestates 
estate.     The  estate   may  be   variously    incumbered  ;  but 
the  apprehension  of  incumbrances  cannot  destroy  the  right 
to  attach,  although  should  any  such  appear,  the  attachment 
will  not  have  destroyed  their  prior  liens.     In  this  respect, 
I  can  perceive  no  difference  between  such  an  estate  vested 
in  distributees  and  a  joint  interest   held   by  copartners. 
Both  are  joint  estates,  and  may  be  respectively  incumber- 
ed, and  are  equally  liable  to  certain   peculiar  creditors  in 
preference  to  others.     But  until  the^fi  appear,  '*  de  7ion 
Mpparentibus  et  de  non  existentibus  eadem  est  /ear,"  is 
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the  rule ;  and  even  when  they  do  appear  as  there  may  he  0 
residuuniy  it  does  not  follow  that  the  attaching  creditor  i? 
to  be  estopped.  Wherever  there  is  an  interest  in  hi9 
debtor^  he  may  lay  his  attachment  upon  it^  though  finally 
it  may  be  exhausted  by  prior  claims.  An  estate  may  be 
mortgaged  for  thrice  its  value,  but  being  still  in  the  debt- 
or, it  stands  in  lieu  of  his  person  and  is  subject  to  attach- 
ment, notwithstanding,  that  when  marshalled,  the  attach- 
ing creditor  may  find  nothing  for  his  share.  It  is  cirged, 
secondly,  that  by  the  order  of  the  Court  in  Kentucky,  the 
cojjartnership  fun^ls  havie  been  placed  in  the  hands  of  •/.  P. 
SchatzHl^  one  of  the  copartners.  But  this  order  sprang 
out  of  a  suit  between  the  copartners  themselves,  and  is 
simply  an  arrangement  for  the  purpose  of  settling,  finally, 
the  affairs  of  the  concern.  It  places  the  assets  in  the  hands 
of  one  instead  of  four  copartners,  which  is  convenient  and 
safe  ;  but  it  alters  no  right  to,  or  claim  upon  the  funds. 
Even  considering  the  order  of  the  court  as  an  assignment 
of  the  assets  gcenerally,  yet  it  could  not  create  a  lien  upon 
the  fund  discovQrcd  in  this  state,  in  derogation  of  the 
rights  of  creditors,  who,  by  our  laws,  have  acquired  a  spe- 
cific lien  upon  the  fund  here  attached.  Even  then,  Schat* 
till,,  the  receiver,  could  not  be  in  a  better  situation  than 
the  assignees  of  a  foreign  bankrupt,  who  would  claim  by 
virtue  of  the  assignment,  the  rights  and  interests  of  the 
bankrupt  in  this  state.  *  And  in  the  well  considered  case 
of  the  assignees  of  Topham  vs.  Chapman  and  others,  (1 
Constitutional  Rep,  283,)  this  court  decided  that  the 
specific  lien  acquired  here  by  Chapman  and  other  attach- 
ing creditors,  though  subsequent  to  the  bankruptcy  of 
Topham^  was  nevertheless  paramount  to  the  general  right 
of  the  assignees  of  the  bankrupt.  But  I  cannot  admit  that 
the  appointment  of  a  receiver  in  Kentucky,  amounts  to  aa 
assignment  of  the  copartnership  funds.  That  proceeding 
merely  substitutes  one  of  the  copartners  in  the  place  of  all, 
in  order  to  settle  with  great  facility,  complicated  transac- 
tions. .  It  was  very  properly  ordered,  at  the  request  of  the 
copartners^  and  leaves  the  creditor  in  statu  quo. 
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The  motion  ts  therefore  granted,  and   the   defendants 
have  leave  to  enter  up  judgment  upon  their  demurrer. 
Justices  Huger  and  Not4f  x^oncurred. 

Mt.  Justice  Oantt  dissented. 

Hayne  fy  Chimke^  for  the  motion* 
Petigru,  Att'y  Gen.  contra. 


The  State  vs,  William  H.  Tatlor. 

The  Statute  of  limitations  confining  prosecutions  for  fines  and  forfejU 
tures  to  six  monthfi^  relates  not  to  the  fint'  inflicted  upon  a  white  pcr^ 
BOO  for  murdering*  a  slave,  nor  does  it  seem  to  relate  to  tlie  punishr 
ment  by  fine  or  otherwise  of  any  felony. 

The  act  of  1740,  to  punish  tlie  murder  of  a  slave,  is  not  repealed  by  th« 
act  of  1821,  taking  away  clergy. 

Where  an  act  has  been  repealed  or  a  new  act  made  of  force,  persons 
guilty  under  the  first  act  may  he  indicted,  convicted  and  punished 
'ifter  it  is  repealed,  for  an  offence  committed  before  its  repeal.   C^O 

Mr.  Justice  Bay  delivered  the  opinion  of  the  court : 
THIS  was  a  case  of  murder,  tried  before  me  in  October 
last.  The  indictment  contained  two  counts  ;  one  for 
murder,  the  other  for  manslaughter.  The  evidence  against 
the  prisoner  was  very  clear  and  conclusive,  and  may  be 
comprised  within  a  very  narrow  compass.  It  appeared 
that  two  of  the  prisoner's  negroes  had  run  away,  and  i/o- 
cob  particularly  had  been  absent  for  some  considerable 
length  of  time ;  that  upon  getting  some  information  of 
them,  he  went  in  pursuit  of  them,  and  caught  them  some 
where  about  Wappoo  Creek ;  that  upon  getting  them  in- 
to  his  possession,  he  caused  their  hands  to  be  tied  behind 
their  backs,  and  then  tied  the  two  together,  and  ordered 

faj     Vide,  ArUe,  State  vs.  Cole,pa^e  1. 
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them  into  a  boat  or  canoe  to  bring  them  over  to  Charles- 
ton, and  made  them  sit  down  in  the  bottom  of  it,  while  he 
sat  in  the  stern  with  a  loaded  double  barrelled  gun  beside 
him.  That  in  the  afternoon  of  the  7th  day  of  June,  1821, 
as  the  boat  approached  the  shore  or  landing,  near  the  end 
of  Beaufain-street,  the  prisoner,  when  about  100  yards 
from  the  shore,  took  up  his  gun  and  deliberately  took  aim 
at  Jacob,  saying,  *'  damn  you,  you  shall  never  kill  any 
more  bogs,"  and  fired  off  one  of  tie  barrels  at  him.  But 
as  the  negro  sat  in  the  bottom  ot  the  boat,  with  his  knee 
up  in  a  line  with  his  body,  the  contents  of  the  gun  struck 
his  knee  instead  of  entering  his  body.  As  soon  as 
the  boat  reached  the  flood-gale  or  place  of  landing,  Mr. 
Robert  Uujne,  who  was  standing  on  the  shore,  looking  at 
the  boat  as  it  approached,  and  who  sav<*  the  flash  and  heard 
the  report  of  the  gun,  went  with  several  others  up  to  the 
boat,  and  there  they  found  the  prisoi.er  with  the  gun  in 
his  hand,  and  the  negro  laying  on  his  back  in  the  bottom 
of  theboatj  bleeding  from  the  wound.  Mr.  Ilvme^  who 
was  a  principal  witness  for  the  prosecution,  at  id  who  ap- 
pears to  have  had  great  merit  in  carrying  on  this  prosecu- 
tion, in  t'le  cause  of  humanity,  asked  the  prisoner  if  he 
had  shot  the  negro,  who  answered  in  the  nej;ative,  and 
said  the  gun  had  not  been  fired  for  a  year.  The  witness, 
Mr.  Hume,  then  demanded  the  gun  from  him,  in  order 
to  see  whether  it  had  been  discharged  or  not.  But  he  re- 
fused to  give  it  up.  Mr.  HttDie,  however,  went  to  the 
boat,  and  forcibly  took  the  gun  from  him.  As  soon  as  he 
obtoined  possession  of  the  gun,  he  observed  the  cock  of 
one  of  the  locks  down,  and  the  pan  open,  and  found  that  it 
had  just  been  fired  ofl*.  Upon  trial,  he  found  the  other 
barrel  loaded  and  primed.  The  defendant  was  very  abu- 
sive, when  the  gun  was  taken  from  him.  Mr.  Hume 
had  the  wounded  negro  taken  up  to  the  house  of  Dr.  Glo- 
veTy  who  lived  in  the  neighborhood,  to  have  the  wound 
dressed  ;  while  the  prisoner,  who  was  opposed  to  it,  con- 
tinued to  be  very  abusive.  Dr.  Glover  then  dressed  the 
wound,   after  which,  the  negro  was  sent  to  the  wort 
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house  to  be  taken  care  of  by  the  surgeon  of  the  establish- 
meiit,  Dr.  Los^an.  This  testimony  of  Mr.  Hume  waa 
corroborated  by  fFm.  Fa^  ^<?/cy,  another  witness,  who 
-was  near  Mr  HumCj  when  the  J>oat  approached  the  land- 
ing, and  when  the  gun  was  fired,  and  went  up  to  Dr.  G/o- 
ver^s  where  the  negro's  wound  was  dressed,  and  saw  him 
sent  off  to  the  work-house.  Drs.  Glover  and  Logan  were 
both  sworn  as  witnesses,  who  both  attended  the  wounded 
negro  carefully  till  the  first  of  August  following,  when  he 
died,  and  they  were  both  clearly  of  opinion,  that  the 
wound  in  the  knee  was  the  occasion  of  his  death.  This 
is  the  sum  and  substance  of  the  testimony  given  against 
the  prisoner. 

After  the  evidence  for  the  state  was  closed,  Mr.  Sim'- 
07is,  who  was  counsel  for  the  prisoner,  took  several  ex- 
ceptions in  bar  of  the  prosecution : 

1st.  The  first  exception  was,  that  this  indictment  was 
for  the  recovery  of  a  penalty  of  £  700  currency,  incurred 
under  the  negro  act,  and  that  the  present  prosecution  wa« 
not  commenced  within  six  months  after  the  penalty  ac- 
crued, consequently  that  the  cause  of  prosecution  was  for 
ever  lost.  \ 

In  order  to  support  the  first  part  of  this  exception,  that 
this  was  a  prosecution  for  the  recovery  of  a  penalty  or  for- 
feiture, he  relied  upon  the  37th  clause  of  the  act  of  1740, 
commonly  called  the  negro  act,  which  declares  that  every 
person  who  shall  murder  his  own  slave,  or  the  slave  of 
any  other  person,  shall  forfeit  and  pay  a  fine  of  £  700,  cur- 
rent money.  Here  he  observed  was  a  forfeiture  incurred 
by  this  act,  which  must  be  recovered  according  to  the  act 
of  limitation  of  1712,  or  agreeably  to  the  act  of  1748,  for 
recovering  fines  or  forfeitures  ;  both  of  which  acts  limit 
the  time  for  commencing  prosecutions  for  penalties  and 
foiifeitures  to  six  months  next  after  the  penalties  incurred. 
And  in  order  to  support  the  second  branch  of  this  objec- 
tion, "  that  this  prosecution  was  not  commenced  within 
six  months  after  the  penalty  incXirred,*'  he  stated,  and  it 
was  not  denied  by  th^  Attorney-General,  that  at  a  preced- 
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iftg  term,  the  prisoner  had  been  indicted  for  this  oRencm 
by  the  name  of  fVm,  M,  Tftylor,  and  that  a  plea  of  niis- 
pomer  had  been  pleaded  and  su^ained,  on  the  ground,  that 
his  name  was  Wm,  H.  Taylor,  In  consequence  of  which 
that  indictment  was  quashed,  and  that  the  present  indict- 
ment was  not  found  until  after  the  expiration  of  six  months 
from  the  time  the  penalty  was  incurred,  and  therefore  it 
was  contended  that  the  <?&use  of  action  or  prosecution  was 
barred,  and  that  the  present  indictment  ought,  in  like 
manner,  to  be  quashed. 

After  hearing  the  Attorney-General  in  reply,  I  was  of 
opinion,  and  so  decided,  that  this  was  not  a  prosecutioa 
for  a  penalty  or  forf<nlure,  but  for  munler,  the  highest  of- 
fence which  an  individual  can  commit  aoraiM^t  his  fellow 
man,  as  would    appear  by  the  clnuse  of  the  act  under 

•  which  the  prisoner  was  indicted,  and  the  indictment  fram- 
ed under  it.  The  clause  of  the  act  is  m  the  words  fol- 
lowing :  "  And  whereas,  cruelty  is  not  only  highly  unbe- 
coming christians,  but  is  odious  in  the  eyes  of  ail  men  who 
have  any  sense  of  virtue  or  humanity  ;  therefore   to   re- 

-  strain  and  prevent  barbarity  from  being  exercised  towards 
slaves  :  Be  it  enacted,  that  any  person  or  persons  whoso- 
ever shall  wilfully  murder  his  own  slave,  or  the  slave  of 
any  other  person,  every  such  person  shall,  upon  convic- 
tion thereof,  forfeit  and  pay  the  sum  of  £  700  current  mo- 
ney, and  shall  be  rendered,  and  is  hereby  declared  altoge- 
ther and  for  ever  incapable  of  holding  and  enjoying  anj 
place  of  profit  or  trust,  civil  and  military,  within  the  prov- 
ince.^' ^'  And  in  case  such  person  shall  not  be  able  to 
pay  the  penalty  and  forfeiture  hereby  inflicted  and  impos- 
ed, every  such  person  shall  be  sent  to  any  frontier  town 
or  garrisons  of  this  province*,  or  committed  to  the  work 
house  in  Charleston,  there  to  remain  for  the  space  of  seven 
years,  and  to  serve,  or  to  be  kep't  at  hard  labor." 

Now  it  is  very  evident  from  the  perusal  of  this  clause  of 


•  At  that  time,  in  the  year  1740,  there  were  gamsons  kept  up  in  the 
fix)ntier  of  South-Carolina  ajpunst  tiie  Indians. 
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the  act,  fhnt.  the  offence  of  muHer  was  the  one  contem- 
plated by  this  clause  of  the  act,  and  the  one  intended  to  be 
punished  by  it;  althousjh  the  forfeiture  of  £700  currency, 
is  mentioned  as  one  of  the  con^equenccsof  a  conviction  for 
this  heinous  offence,  like  forfeiture  of  «juods  anc!  cliattels 
in  En^i^land,  upon  a  conviction  for  felony.  By  the  com- 
mon law,  no  sum  is  mentioned  ;  all  the  goods  and  cli.^tlels 
are  forfeited  which  helonged  to  the  fe'on  at  the  time  oi  his 
conviction,  more  or  iess.  By  this  clause,  Ihe  amount  of 
the  forfeiture  Is  specifically  mentioned,  and  this  coiistitutes 
the  difference  between  the  two  casts  ;  but  in  neither  of 
the  cases  is  the  forfeiture  the  main  object  of  the  prosecu- 
tion ;  they  are  only  the  consequences  springing  out  of,  or 
resulting  from  the  conviction  of  the  more  aggravated  of- 
fence of  murder  or  other  felony.  But  under  this  clause 
of  the  act  under  consideration,  this  forfeiture  is  only  a  part 
of  the  punishment  contemplated  by  it,  for  a  lasting  and 
perpetual  disfranchisement  or  prohibition  from  all  offices 
or  places  of  trust,  civil  and  military,  is  for  ever  ceclared 
against  the  prisoner  ;  and  in  case  of  disability  to  pay  dcwn 
this  j8700  forfeiture,  the  prisoner  is  to  be  committed  and 
to  be  kept  at  hard  labor  for  the  space  of  seven  years. 

And  as  to  the  indictment  under  this  clause  of  the  act, 
the  Attorney  General  has  cloj^dy  pursued  the  end  and  ob- 
ject of  the  act  by  inserting  in  it  two  counts  ;  one  for  mur- 
der and  the  other  for  manslaughter,  the  usual  and  customary- 
counts  in  all  cases  for  murder  ;  there  is  nothing  said  about 
fines  and  forfeitures  in  it.  And  for  this  offence  of  murder, 
it  is  well  known  that  the  policy  of  our  law  has  fiiced  no 
time  for  commencing  prosecutions  for  this  crime.  The 
common  law  has  wisely  left  it  open,  to  be  governed  by- 
times  and  circumstances  whenever  the  offeuiler  can  be  ap- 
prehended and  witnesses  procured  against  him.  No  act 
ever  passed  in  England  for  that  purpose  ;  none  ever  exis- 
ted in  this  country  to  limit  the  time  in  such  case^.  The 
case  of  the  late  governor  fVall  in  that  country,  who  was 
tried,  convicted  and  executed  for  the  offence  of  murder  a 
few  years  ago,  more  than  twenty  years  after  the  offence 
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was  committed,  is  a  remarkable  illustration  of  the  com-- 
Dion  law  principles  upon  this  subject,  and  8hows  that  there 
is  no  limitation  of  time  for  such  prosecutions ;  and  the  law 
is  the  same  in  this  country.  In  regard  to  the  acts  of  lim- 
itations quoted,  to  wil,  that  of  1712,  and  1748,  they  have 
no  bearing;  or  allusion  to  any  case  of  murder  or  other  felo- 
ny whatever.  The  eleventh  cl:  use  of  the  act  of  1712,  en- 
acts, ^Uhat  all  penalties  and  foreiiures  under  any  act  or 
statute  for  the  suing  of  which,  by  civil  process,  by  action 
of  debt,  plaint  or  information,  no  time  is  mentioned,  that 
the  same  shall  be  prosecuted  within  six  mouths  after  the 
cause  of  action  or  suit  pvcn,  and  not  after."  This  clause, 
therefore,  has  no  relation  to  the  commencement  of  prose- 
cutions for  feloriies  or  other  higjh  crimes  or  misdemeanorsj 
it  relates  entirely  to  penalties  which  may  be  recovered  by 
civil  actions  or  gtii  tarn  suits.  The  other  act  of  1748,  re- 
lied on  by  the  prisoner's  counsel,  limiting  the  time  for  com- 
mencement of  prosecutions,  for  recovery  of  penalties  and 
forfeitures,  where  no  time  is  limited  for  recovery  of  the 
same,  had  no  other  object  in  view  but  the  recovery  of 
such  penalties.  The  title  of  the  act  relates  to  prosecutions 
for  recovery  of  penalties  and  forfeitures,  and  the  enacting 
clause  pursues  the  same  idea,  and  declares  that  in  every 
case  where  any  fine  or  penalty  or  forfeiture  hath  been  in- 
flicted, <<  no  information,  action,  or  prosecution  shall  be 
commenced  or  carried  on  against  the  offender,  for  and  in 
respect  to  such  fine,  penalt}',  or  forfeiture,  unless  within 
six  months."  So  that  it  is  clear  that  the  title  of  this  act 
and  the  enacting  clause  exactly  correspond  with  each  other 
in  the  end  and  object  of  the  act,  for  recovery  of  fines  and 
forfeitures,  and  has  not  the  most  distant  allusion  to  the 
foul  crime  of  murder  or  other  felony  whatever,  but  only 
relates  to  pecuniary  matters.  I  therefore  overruled  both 
exceptions. 

2ndly.  Another  ground  was  taken  also  by  the  prisoneHr 
eounsel,  that  a  former  indictment  had  been  given  out 
against  the  prisoner,  which  was  quashed,  and  there  had 
been  ao  regular  continuances  between  the  former  and  pre- 
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tfent  indictment,  and  a  great  nuniber  of  authorities  were 
read  to  show  that  in  order  to  take  a  case  out  of  the  statute^ 
regular  continuances  from  the  commencement  of  a  prose< 
cution  to  its  conclusion  ought  to  be  kept  up  or  entered* 
That  the  present  indictment  was  not  found  until  long  af- 
ter the  forfeiture  incurred,  and  after  the  first  indictment 
was  quashed,  and  long  after  the  six  months  had  expired^ 
without  any  regular  continuances  whatever. 

The  Attorney  General. admitted  that  in  civil  actions  or  in 
3uits  for  recovery  of  pecuniary  fines  and  penalties,  they 
must  be  commenced  in  time,  or  that  there  must  be  regular 
continuances,  to  take  a  case  out  of  the  statute.  Not  so  in 
cases  of  murder,  or  other  he i nous  offences.  In  -these  lattet 
cases,  if  an  indictment  be  faulty  or  quashed  for  any  mis- 
take  or  irregularity,  an  indictment  de  novo  may  be  given 
out  against  the  prisoner  at  any  time,  or  if  the  offence 
prove  to  be  of  a  higher  nature  than  laid  in  a  prior  indict- 
ment, another  may  be  given  out  so  as  best  to  answd^  the> 
ends  of  public  justice.  But  the  court  will  always  take 
eare  that  aman  be  not  twice  tried  for  the  same  offence.  He 
also  contended  that  the  time  of  commencing  a  prosecution 

for  a  criminal  offence,  was  to  be  considered  from  the  time 

ft 

the  information  was  given  to  the  magistrate  of  the  origin 
and  nature  of  the  offence,  and  not  from  the  finding  of  a 
bill  by  a  grand  jury,  and  that  was  within  the  six  months, 
if  it  had  been  necessary  to  have  commenced  this  prosecu- 
tion within  this  time,  which,  however,  he  denied,  as  hai 
been  already  mentioned,  and  often  determined.  After 
hearing  arguments  for  and  against  this  second  objection,  I 
overruled  it,  upon  the  grounds  mentioned  by  the  Attor- 
ney-General in  reply  to  the  prisoner's  counsel,  and  on  the 
authority  of  3  Williamsy  499.  Foster's  Crown  LaWy 
104.  1  Finers  Supplement ^  Ah^.  2.  In  all  which  cases, 
it  is  laid  down  as  settled  law,  that  if  an  indictment  be  giv- 
en out  and  found  for  murder  or  other  felony,  which  is  de- 
fective or  faulty,  another  may  be  given  out,  so  as  to  reach 
the  justice  of  the  case;  but  that  the  court  will  always  take 
iare  that  a  man  be  not  twice  tried  for  the  same  offence. 
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drdly.  After  this,  another  objectioB  was  taken,  hametj', 
that  the  act  of  1740,  had  been  repealed  by  the  act  of  1821  ^ 
consequently,  that  no  indictment  could  be  maintained  up- 
on it 

In  order  to  support  this  objection,  Mr.  Sifnon9  argu- 
ed that  every  affirmative  statute  repealed  a  former  affirma- 
tive one  by  implication,  if  contrary  thereto,  and  produced 
sevei^  authorifies  to  support  that  position*  fl  Black* 
89.  6  Bac.  373.  1  Haky  P.  C.  297,  ifC.J  That  the 
act  of  1821,  makes  the  killing  of  a  negro  murder,  and  in- 
flicts the  penalty  of  death  without  the  benefit  of  clergy* 
It^his  act  repeals  the  former  act  of  1740,  by  implicatioo^ 
which  made  this  offence  only  a  high  misdemeanor.  He 
then  meattoned  the  act  against  horse-stealing,  which  made 
ihat  offence  felony  without  benefit  of  clergy,  which  had 
only  been  considered  as  a  high  misdemeanor  before  ;  in 
aonsequence,  all  the  prosecutions  in  the  country  then  de- 
pending for  that  oflence,  fell  to  the  ground  ;  for  when  a 
statute  ia  repealed,  the  court  haa  no  longer  jurisdiction  of 
oaaes  under  it,  unless  there  is  some  saving  clause  for  the 
purpose  of  punishing  the  offence  under  the  former  exist- 
ing law,  {6.  Bac,  372.  1  Haky  290-1,  708.  Hawk. 
202.     4»DaL  373.  1  Cranchy  110.    SDo.  281. J 

The  Attorney-General  in  reply  to  this  last  objection 
obaeryed,  that  the  Legislatij^re  never  could  have  intended 
w  deaigned  that  murder  should  go  unpunished  one  way  or 
other,  which  would  really  follow  as.a  natural  con^quence, 
•  if  the  construction  contended  for  was  to  px%vail ;  for  the 
ofibnce  charged  in  the  present  indictment  was  committed 
before  the  act  of  1821  was.  passed,  consequently  this  lat- 
ter aot  could  not  reach  the  offence ;  but  the  fact  he  eonr 
tended  really  was,,  that  this  latter  act  did  not  repeal  ibm 
act  of  1740,  either  expressly  or  impliedly ;.  he  said.be 
waa  free  to  admit  all  the  cases  quoted  by  the  gentlemaik 
against  him.  of  affirmative  statutaa  repealing  prior  affirma* 
ttve  ones  wherever  there  was  a  repugnancy  or  contradic- 
tion ;  but  in.  the  present  instance,  he  insisted  there  was  n& 
auchoontrtfi^ty  or  repugnancy.    The  act  of  lasi  doe^ 
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^ot  repeal  the  act  of  1740,  as  to  all  murders  committed 
before  the  day  of  passing  that  act.  It  is  prospective  ia 
its  operation,  and  has  no  reference  in  it  to  the  act  of  1740| 
or  any  offence  under  it  prior  to  December,  1821,  uhen  it 
was  enacted.  It  leaves  all  those  offences  where  it  found 
them«  to  be  punished  by  the  prior  existing  law.  He 
then  quoted  Coles  case,  where  the  court  determined  that 
the  fines  incurred  under  the  old  patrol  act  might  be  en- 
forced and  collected  under  it,  notwithstanding  the  new 
patrol  law  M^hich  fixes  higher  fines  in  future  cases^  a| 
there  was  no  inconsistency  in  the  two  acts. 

After  hearing  the  arguments  upon  this  last  objection,  1 
was  of  opinion  that  the  act  of  1821,  did  not  repeal  the 
old  act  of  1740,  but  came  in  aid  of  it,  and  might  well  be 
considered  as  an  amendment  of  it  rather  than  a  repeal ; 
and  this  I  think  will  appear  obviously  clear  and  certain, 
by  a  brief  review  of  it.  The  title  of  this  last  act  of  1821^ 
is  '^  An  act  to  increase  the  punishment  inflicted  on  persons 
eonvieied  of  murdering  any  slave,  and  for  oth^  ptn'poa- 
€S  therein  mentioned.'^  The  enacting  part  then  goes  on 
and  declares,  *^  that  if  any  person  from  and  after  the  pass- 
ing of  this  act  shall  wilfully,  maliciously,  and  deliberately 
murder  any  slave  within  this  state,  such  person  shall,  oo 
eonrtction,  suffer  death  without  benefit  of  clergy.^'  No- 
thing then  can  be  clearer  to  my  view  of  the  subject  than 
that  this  act  was  prospective  in  its  operation,  extending 
only  to  cases  happening  after  the  passing  of  the  act,  and 
tfannet  by  any  possibility  be  construed  to  extend  to  cases 
coming  under  the  purview  of  the  old  law  of  1740.  It  has 
no  relation  ia  this  old  act,  nor  is  there  any  thing  in  it  re- 
pugnant to,  or  inconsistent  with  it ;  they  both  relate  te 
the  ponishment  of  the  heinous  offence  of  murder,  although 
d)ey  differ  in  the  degree  of  punishment  for  the  same 
erime.  The  old  law  punishes  the  ofibnce  with  fine,  dis- 
qualifieation  from  ofRce  and  places  of  trust,  and  seven 
years  imprisonment  at  hard  labor.  The  last  law  punishes 
the  same  offence,  upon  conviction,  with  death,  without 
benefit  of  clergy.    The  two  acts  are  entirely  independent 
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of  each  other,  and  steer  clear  of  each  other  without  colli* 
sion,  as  to  all  cases  before  the  year  1821.  The  act  against 
borse-stealing,  which  was  quoted  by  the  prisoner's  coun- 
sel, and  so  much  relied  upon,  contained  an  express  clause 
repealing  all  former  acts  by  name  and  description,  which 
had  ever  passed  in  this  state  against  that  offence  ;  sq  that 
they  were  all  expunged  from  the  statute  hook.  But  the 
act  of  1789,  then  passed^  which  made  that  offence  felony, 
without  clergy  ;  and  therefore  it  was,  that  all  the  prose- 
cutions for  that  offence  lell  to  the  ground  ;  because,  after 
the  passing  of  the  act  of  1789,  there  was  no  existing  law 
to  punish  the  offence  in  the  intermediate  lime  between  the 
commission  of  the  offence  and  the  passing  of  the  new  law. 
Not  so  in  the  present  case  ;  there  is  no  express  repeal  of 
the  old  law  of  1740  ;  it  remained  in  full  force  to  punish 
all  offences  against  it,  till  the  act  of  1821  was  passed  into 
a  law,  which  is  prospective  in  its  operation.  Coles  case, 
quoted  by  the  Attorney-General,  has,  in  my  opinion,  set- 
tled the  law  in  this  state.  There,  the  fines  and  penalties 
which  had  been  incurred  under  the  old  patrol  law  of  1746, 
were  permitted  to  be  recovered  under  it,  notwithstanding 
there  was  a  clause  in  the  new  patrol  act  of  1819,  repealing 
all  former  acta  repugnant  thereto ;  because  the  clause  io 
the  new  patrol  act  did  not  pVevent  the  recovery  of  the 
fines  under  the  old  act  nor  did  they  consider  such  recove- 
ry as  repggnant  to  the  terms  of  the  new  law.  So,  in  like 
manner,  I  am  of  opinion  that  the  punishment  of  an  offen- 
der, under  the  old  act  of  1740,  for  murder,  is  not  repug- 
nant or  inconsistent  with  the  act  of  1821,  and  that  it  would 
in  this  case  be  a  denial  of  justice  to  refuse  to  let  tlie  case 
go  to  a  jury  of  a  country  upon  its  merits.  The  cause 
then  went  to  the  jury  upon  the  evidence  offered  in  sup- 
port of  the  prosecution,  and  the  jury,  without  the  small- 
est hesitation,  found  a  general  verdict  of  guilty,  which 
convicted  the  prisoner  of  the  offence  of  murder.  A  mo- 
tion for  a  new  trial  and  in  arrest  of  judgment  was  then 
made,  and  the  cause  has  been  brought  up  to  this  court, 
where  all  the  foregoing  legal  points  have  been  fully  dis- 
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fUissed.aDd  investigated  over  again,  and  the  court,  after 
mature  deliberation,  are  of  opinion  that  all  the  legal  ex- 
ceptions taken  on  the  trial  in  the  Circuit  Court  below, 
^vere  correctly  overruled  upon  principles  of  law,  and  that^ 
the  present  motion  should  be  dismissed. 

Si?nonSf  for  the  motion. 
JPeiigrUy  Att*y  Gen.  contra. 


The  Adm'ors  of  Hvnman  vs.  Wiliiam  Washingtow. 

On  a  rule  against  an  attorney  for  not  paying  over  money  to  his  client, 
it  will  be  dischai'g-ed,  if  it  appear  that  ex  aequo  et  bono,  he  is  not  enti-* 
tied  to  it. 

IN  this  case,  a  rule  had  been  served  on  the  attorney  of 
the    plaintiffs   to  show  cause  why  he  did  not  pay  over  to 
the  plaintiffs  the  money  which  had   been  collected  on  the 
judgment  obtained.  He  showed  for  cause  that  Mr.  Guig- 
nar^/ directed  him  to  commence  an   action  of  debt  on  a 
judgment,  then  unsatisfied,  against  the  said   Hynmanj 
who,  on  b^ing  so  informed,  requested  the  attorney  to  put 
in  suit  a  bond  executed  by    Washington^  and  payable  to 
the  said  Hynmarij  and  out  of  the   money  to  be  made  in 
such  suit,  to  pay  Mr.   Gtiignard.     The  attorney  having 
procured  a  written  order  to  this  effect,  proceeded  against 
Washington^  obtained  judgment  and  received  the  amount 
thei^of,  and  paid  over  to  Guignard  the  amount  of  his 
judgment,  with  interest.     The  plaintiff  did  not  deny  hav- 
ing given  such  order,  but  contended  that   Guignard  was 
not  entitled  to  more  than  the  amount  of  his  judgment,  and 
that  interest  had  been   improperly  paid.     The  rule  was 
discharged  by  the  judge,  and  a  motion  was  now  submitted 
to  reverse  that  order,  • 
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Mr.  Justice  Huger  delivered  the  opinion  ofthe  court :  % 
This  was  an  application  to  the  discretion  of  the' judge  % 
in  the  exercise  of  which,  he  was  to  be  governed  bj  the 
circumstances  of  the  ease.  If  Hynman  was  not,  ex  aegtto 
et  bonOy  entitled  to  the  money,  the  rule  was  properly  dis- 
charged and  he  left  to  his  action  at  law  for  his  remedy,  if 
he  had  any.  It  is  clear  that  had  an  action  of  debt  been 
commenced  against  Hynman^  Guignard  would  have  ob- 
tained a  judgment  for  interest  as  well  as  principal.  It  was 
to  accommodate  Hynman  that  Guignard  did  not  sue. — 
He  ought,  therefore,  ex  sequo  et  bono^  to  be  placed  where 
he  would  have  been,  had  he  not  complied  with  the  propo- 
sal of  Hynman,  The  whole  arrangement  was  proposed 
and  made  for  the  indulgence  of  Hynman^  he  ought  not  to 
complain,  having  obtained  his  object,  that  Guignard  is 
no  loser. 

The  motion  is  discharged. 

Justices  Noit,  Johnson  and  Colcock^  concurred. 
Gantiy  Justice,  dissented. 


Jehu  Jones^  jun.  i;^.  Lavinia  Jenkins^  Ex'rx  of  Archi- 
bald Whalet. 

An  estate  is  not  bound  by  the  unautborized  act  ofthe  attorney  of  an 

execotiix. 


Colleton,  Spring  Term,  1823. 
THIS  was  an  action  of  assumpsit  on  a  note,  dated  Ja- 
nuary 18,  1815,  and  drawn  by  jirchibald  Wkaley^  the 
defendant's  testator.  Four  years  and  eleven,  months  af- 
ter it  was  due,  the  plaintiff  applied  to  a  brother  of  the  ex- 
ecutrix, who  occasionally  transacted  her  business,  for  pay- 
ment.    He  replied  that  it  should  be  paid.    The  defend- 
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int  pleaded  the  statute  of  limitations,  and  the  only  quesh 
tion  was,  whether  the  promise  of  the  brother  was  sufficient 
to  defeat  the  plea.  The  judge  on  the  circuit  was  of  opin- 
ion that  it  did  not  ^  a  amotion  was  now  made  tx3  reverse 
that  decision* 

Mr.  Justice  Huger  delivered  the  opinion  of  the  court : 
In  this  case,  it  is  important  whether  the  executrix  could 
or  could  not  have  bound  the  estate  by  a  promise  made  by 
herself  ;  for  there  is  no  evidence  that  she  did  promise  to 
pay  the  note  in  question.  Her  brother  had  no  written  au* 
thority  to  act  for  her,  and  it  dees  not  appear  that  he  had 
ever  so  acted  for  her  in  any  previous  case.  If  he  had,  and 
his  act  had  been  afterwards  confirmed  by  her,  there  would 
have  been  such  evidence  of  his  authority  as  ought  to  have 
been  submitted  to  a  jury,  but  as  there  was  no  evidence  of 
any  authority  vested  in  the  iH^other  to  bind  the  estate,  the 
noB'Suit  was  properly  ordered,  and  the  motion  in  this  ease 
must  be  discharged. 
Justices  Notij  Johnson  and  Richardson^  eoncurred. 

Holmes  J  for  the  motion. 
Ford  fy  De  Saussure,  contra. 


Thx  Citt  Council  op  Charleston,  vs.  James  Rogebs. 

A  city  ordinance  requixing  the  meamirement  of  coak  by  an  inspector, 
when  sold  within  the  city,  is  not  repugnant  to  the  constitution  of  the 
United  States,  although  the  inspector  be  allowed  a  fee  by  the  ordi- 
nance. 

A  suit  was  brou^t  in  the  City  Court  to  recover  the 

.penalty  for  selling  coals  within  the  city,  contrary  to  a  city 

^ordinance,  passed  on  the  22od  of  August,  1810.     The  5th 

dectioa  of  the  ordinance  eiiaots,that  coals  shall  be  deliver- 
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ed  to  the  purchaser  by  the  ton  which  shall  consist  of  2249 
lbs.  that  the  said  coals  shall  be  measured  in  a  certain  man* 
ner  by  the  inspector  of  the  city,  at  the  expense  of  twenty- 
five  cents  a  ton,  to  be  paid  to  the  inspector  by  the  seller ; 
and  if  any  coals  be  sold  contrary  to  the  provisions  of  the 
ordinance,  it  imposes  a  fine  on  the  seller  equal  to  the  val- 
ue of  the  coals  so  sold.  The  coal  in  question  had  been 
imported  from  the  Kingdom  of  Great  Britain,  and  Was 
sold  by  the  defendant  without  having  complied  with  the 
conditions  required  by  the  ordinance.  The  defendant 
contended  that  the  fee  allowed  to  the  inspector  by  the  or- 
dinance was  a  duty  or  impost  on  imported  coal,  and,  there- 
fore, could  not  be  collected  ;  as  by  the  10th  section  of  the 
1st  article  of  the  Constitution  of  •  the  United  States^  no 
state  is  permitted  without-  the  consent  of  congress  to  lay 
any  import  or  duty  on  imports  or  exports,  except  what 
may  be  necessary  for  executing  its  inspection  laws.  The 
city  attorney,  in  reply,  contended,  that  the  fee  allowed  to 
the  inspector  was  not  a  duty  or  impost  within  the  mean- 
ing of  the  constitution,  and  if  it  could  be  regarded  as  such, 
it  comes  within  the  exception,  and  was  a  duty  necessary 
to  the  inspection  of  imported  coal.  The  recorder  decided 
in  favour  of  the  defendant,  and  the  city  attorney  now  ap- 
pealed from  that  decision  to  this  court* 

Mr.  Justice  Huger  delivered  the  opinion  of  the  court : 
Before  I  proceed  to  the  consideration  of  the  principal 
question  made  in  this  case,  I  must  observe  that  this  suit 
was  not  brought  to  recover  the  fee  allowed  to  the  measurer, 
but  for  the  [)enalty  imposed  for  selling  coal  without  having 
hacf  it  measured,  as  required  by  the  ordinance.  If  the  only 
objection  to  the  ordinance  be  the  supposed  unconstitution- 
ality of  the  fee,  the  city  council  had  tlie  power  to  require 
the  measurement  of  the  coal  in  the  manner  prescribed, 
and  the  defendant  was  so  far  bound  to  comply.  He  might 
afterwards,  if  he  pleased,  have  contested  the  payment  of 
the  fee.  The  great  object  of  the  ordinance  was  the  mea- 
^urertlent  of  the  coal^  not  the  payment  of  the  fee.    It  woulii 
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be  goinp  great  lenjrths  to  dcclar^'  an  act  void,  only  her  .use 
an  unimportant  provision  of  it  was  uncon^lituiional.     1  r.is 
court  has  frequently  der-clcd  tliflerently.     Were  I,  tlit'n> 
fore,  si.tJsfieH  that  the  fee  was  unconstitutional,  I  should  i  ot 
conclude  that  the  suit  for  the  penahy  could  not  he  suppor- 
ted, unless  the  power  to  require  tl.e  njea^uremcnt  of   oals 
be  also  uiicorjsntulion:iL     The  constitution  no    whcr*  di- 
rectly prohihits  the  ire.nsrrcn  ent  of  con^    by  a   sfiiu:  ;  if, 
therefore,  the  exerci.sc  of  this  puwer  hy  •  ^^tnte  he  not  in- 
compatible with  s'i'^  e  power  iilvcn  to  ccii-jcss,  it  i.iust  he 
constitutional.     Tlio  or  Iv  power    with    which    it  c?n    be 
supposed  to  conflict,  is  llie  pou or  of  rej^tilutins;  coirmerce. 
The  words  of  the  ronst;tntio:i  me,   "  ooncc'css  shall    have 
power  to  regulate   conirr.rr'^o   uith    foivicrn   nut  inns    and 
among  the  several  slates."     Here  no  powrr  is  jjiven  to  re- 
gulate commerce   between    eiti/ens  and    residents    of  the 
same  state.     The  crdinance  »«o  whre   prescribes   rejc^ila- 
tions  for  any  commerce  winch  may  he  carried  oii  between 
this  city  and  a  forei<rn  iMtifui,  or  with  another  stnie.     It 
is  expressly  limited  to   •  1'  . '  ti-  jp!  i<  s  '^nts  of  tlic  ( .My. 
It  does  not  therefore  inter.(  re  with  \hi  powt*r  o^(  ^)n2n  »s 
in  this  respect.      If  the  city  has  the  po^^er  of  rej:;'vi'atino; 
commerce  between  ifs  citizens,   it  must  have  the  power  of 
enforcing  those  re£;ulations.     Flafl  the  ordinance,  there- 
fore, not  prescribed  the  fee  to  vvljich  the  inspector  was  en- 
titled, it  would   have  been  constitutional,  and  if  that  j)art 
which  does  prescribe  the  fee  be  unconstitutional,  the  other 
provisions  are  constitutional  and  hindin«>:,  and  the  decree 
ought  to  \)Rve  been  for  the  piaintiflf     f  shall  now  enquire, 
if  the  fee  pi'cscribed  be  inconsistent  with  the  constitution. 
The  10th  section  of  the  1st  article,  U*  plain  terms,  prohib- 
its a  state  from  laying  any  impost  or  duly  on  imports  or 
exports,  except  such  as  are  necessary  for  executing  inspec- 
tion laws.     Here  two  questions  arise : 

1st.  If  the  fee  in  question  be  a  duty  or  impost  within 
the  meaning  of  the  constitution,  was  not  the  ordinance,  so 
far  as  the  coals  are  concerned,  an  inspection  law  ? 

;2dly.  If  the   ordinance  be  not  an  inspection  law,  is  it 
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therefore  unconstitutional  ?     The  constitution   no  where?- 
declares  what  is  an  inspection  law  ;  we  are   therefore  left 
to  its  general  sigjnificction  for  the  meaning  of  the  term. — 
Its  literal  signification  would  include  imports  as  well  as 
exports.     If  articles  exported   are  inspected   to  enhance 
their  value  and    facilitate  their  sale  abroad,  articles   im- 
ported may  be  inspected  to  fix  their  value  and  prevent  im- 
position at  home;  and   in  a   commercral  city,    where  so 
many  of  the  articles  imported  are  again  exported,  it  would 
apnear  as  important  to  inspect  such  as  are  proper  for  in- 
«p'='Otion   when  imported  as  when  they  are  the  growth  or 
m.«riufact'ire  o^  the  state.     When   the  articles   imported 
i;.»ve  been  alreuny  inspected  at  the  place  of  shipment,  a^ 
further  inspection  may  be  unnecessary  ;  and  the  reason  I 
apprehend  why  the  inspection  of  imports  is   not  more  ge- 
nerally provided  for,  is  the  now  general   practice  in  the 
diflferent  states  of  subjecting  to  inspection  nnost  articles  of 
domestic  growth  and  manufacture.    This  practice,  though 
very  much  increased  in  the*  last  five  and  twenty  years,  is 
DOt  yet  universal.     In  the  very  ordinance  under  conside- 
ration, provision  has  been  made  for  the  inspection  of  beef 
and  pork  imported  into  this  city,  which  has  not  been  be- 
fore inspected.     That  articles  imported  may  be  subjected 
to  inspection  laws,  appears  not  only  from  the  policy  of 
trade  and  the  ordinance  in  question,  but  from  the  very 
words  of.  the  constituticm  itself.     The  2nd  article  of  the 
10th  section  declares,  that  *^  no  state  shall,  without  the 
consent  of  Congress,  lay  any  impost  or  duty  on  imports 
or  exports,  except  what  may  be  absolutely  necessary  for 
executing  its  inspection  laws  ;"  <<  and  the  nett  produce  of 
all  duties  and  imposts  laid  by  any  state  on  imports  or  ex- 
ports, shall  be  for  the  use  of  the  treasury  of  the  United 
States.^'    Here,  no  state  is  permitted  to  lay  any  impost  or 
duty,  but  to  enforce  its  inspection  laws ;  and  the  impost 
or  duty  laid  on  imports  as  well  as  exports,  is  to  be  paid  in- 
to the  treasury  of  the  United  States.     From  this  phrase- 
ology,  it  appears  evident  that  imposts  as  well  as  exports, 
may  be  inspected  within  the  meaning  of  the  Constitution.- 
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•ifany  artieles  imported  can  be  inspected,  I  cannot  under- 
take to  decide  that  coals  ought  not.  Quantity  as  well  as 
quality  is  an  object  of  inspection,  and  it  may  contribute  as 
much  to  the  convenience  of  the  citizens  of  this  place,  where 
coals  are  used  very  generally  for  fuel,  to  have  an  inspec- 
tion of  them,  as  of  beef,  or  pork,  or  bread,  or  any  other 
article.  On  this  poi«it,  the  ordinance  itself  is  very  con- 
clusive ;  it  was  passed  by  those  who  ivere  best  acquaiiited 
with  the  wants  of  the  community,  and  who  were  elected 
by  the  people  for  such  purposes  ;  and  it  is  to  be  observed 
that  their  judgments  could  not  have  been  misled  by  their 
cupidity,  for  no  revenue  was  derived  from  inspection.  I 
cannot  however  deem  it  material  to  this  case,  that  the  or- 
dinance in  question  should  foe  regarded  as  an  inspection 
law.  Altboogh  a  state  cannot  lay  a  duty  or  impost  on  an 
import  or  export,  it  has  not  yet  been  dented  that  it  can  tax 
those  living  within  its  jurisdiction,  nor  has  it  been  suppos- 
ed unconstitutional  in  a  state  to  punish  offences  against  its 
kws.  The  ordinance  in  question  does  not  even  pretend 
to  tax  the  transfer  of  coal  from  hand  to  hand^  it  only  r^ 
quires  that  when  transferred,  it  should  be  measured  in  a 
particular  way.  The  fee  allowed  the  measurer  is  not  a  tax 
or  duty,  or  impost,  it  is  but  a  small  remuneration  for  la- 
bour performed.  Wood,  lumber,  and  many  other  articles 
are  subjected  to  the  same  regulation.  Is  it  not  as  much  a 
duty  on  exports  to  require  that  wood  and  lumber  should 
be  measured,  as  it  is  an  impost  on  imports  to  require  coals 
to  be  measured  ?  Taxes,  duties,  imposts  and  excises,  are 
words  not  without  meaning  ;  it  is  to  be  regretted,  how^ev- 
er,  that  when  used  in  the  constitution  to  give  or  take 
away  power,  tlu^y  were  not  more  clearly  defined.  Con*- 
gress  have  power  to  lay  and  collect  taxes,  duties,  imposts 
and  excises  by  the  5th  section.  By  the  second  article  of 
the  10th  section,  the  states  are  prohibited  laying  on  any 
imposts  or  duty  on  imports  or  exports;  no  where,  how- 
ever, has  the  power  to  lay  and  collect  taxes  and  excises 
been  taken  from  the  states  ;  but  the  general  government 
alone  can  lay  and  collect  duties  an^  imposts  upon  imports^ 


500  Charleston,  18i>8, 

By  the  5lh  article  of  the  iAh  section,  the  general  iroT- 
ernment  is  prohibited  from  laying];  a  tax  or  duly  upon  ex- 
port««.  From  these  and  other  liniitations  in  the  constitu- 
tion, it  apprars  that  the  statti  ^governments  are  not  entrus- 
ted with  the  power  of  doin«i;  any  art  to  affect  the  inter- 
course between  the  <iiiTercnt  states  and  between  either  of 
them  and  a  foreign  country.  Had  the}'  been  perm ii ted 
to  interfere  in  such  matters,  confusion  and  war  must  have 
bei:n  the  result,  and  all  intercourse  with  foreign  nations 
would  have  been  precariou«<,  if  not  entindy  destroyed. 
We  should  not  have  been  as  one  nation  to  foreigners,  but 
as  many,  and  the  happiness  of  t)'.e  whole  would  have  been 
prostrated  at  the  feet  of  a  capricious  and  imbecile  state 
sovereignty.  It  was,  therefore,  wisely  left  exclusively 
to  tlie  general  government  to  lay  and  collect  duties  and 
imposts  on  imports  from  forciicn  countries.  But  no  more 
power  is  here  given  than  is  necessary  to  the  attainment 
of  the  object  in  view.  To  t^x  or  lay  a  duty  on  exports  is 
not  given,  because  it  was  not  necessary  to  our  intercourse 
with  foreign  natioris,  and  might  and  probably  would  lead  to 
sectional  preferences,  and  excite  local  jealousies.  Nei- 
ther can  a  duty  or  impost  be  laid  by  the  general  govern- 
ment on  goods  imported  from  another  state.  This  power 
was  not  necessary  to  the  attainment  of  any  object  for 
which  the  general  government  was  formed,  and  would  have 
been  liable  to  the  same  abuses  with  the  power  of  layinff 
duties  and  exports.  The  general  government  has  been  • 
entrusted  with  such  powers  as  were  necessary  to  the  man- 
agement of  our  exterior  or  international  concerns;  and  with 
some  others  essential  to  general  or  national  convenience, 
as  to  coin  iponcy,  regulate  the  value  thereof  and  of  for- 
eign coin,  and  tix  the  standard  of  weights  and  measures  ; 
to  establish  post  offices ;  to  promote  the  progress  of  sci- 
ence by  securing  to  authors  and  inventors  the  exclusive 
right  to  their  writings  and  discoveries,  &c.  &c.  all  which 
powers  would  have  been  worse  than  useless  in  the  posses- 
sion of  the  states.  Independent,  however,  of  these  great 
objects,  there  are  very  many  others  of  a  local  nature,  in 
which  the  people  could  not  but  be  extremely   interested. 
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For  the  attainment  of  these,  the  state  governments  wrre  , 
established  and  so  constituted  as  to  answer  the  purpo^^es  ' 
for  which  they  were  intended.  It  was  not,  however,  to 
be  expected  that  in  apportioning  the  sovereign  power  of 
the  nation  between  these  different  agents,  the  general  and 
state  governments,  that  it  could  be  so  exactly  decided, 
and  each  part  so  distinctly  (fcfined  a**  to  preclude  the  pos- 
sibility, or  even  probability  of  their  oor-asionally  inter- 
fering. Amojig  the  exact  sciences,  f politicks  cannot  be 
ranked.  It  w.,s  impossible  not  lo  give  to  each  to  enable 
it  to  perform  its  proper  functions,  powers  which  were  re- 
quired by  the  other.  The  c^eneral  government,  in  pur-*" 
suing  its  legitimate  course,  will  soni^'times  be  in  collision 
%yith  the  state  governments,  when  pursuing  theirs.  It  is 
certainly  in  the  power  of  each,  very  materially,  to  ad- 
vance or  retard  the  open»tions  of  the  other  ;  and  as  the 
constitution  it*^elf  was  ihe  result  of  conciliation  and  com- 
pronii.>e,  so  in  the  same  spirit  ought  it  to  be  administered. 
Both  governments  arc  the  agents  of  the  same  people,  who 
will  take  c;ire  that  their  interests  are  not  sacrificed  at 
Washington  or  Columbia.  As  the  general  L;overnn>ent 
has  charge  of  our  general  and  international  interests,  and 
the  state  governr.ients  of  our  local  and  sov'ial  interests,  the 
constitution  must  be  so  construed  as  to  give  to  each  tlie 
power  of  performing  its  approj  riate  diities.  That  they 
have  an  indirect  bearing  upon  each  other,  and  may  some- 
times interfere,  can  be  no  oljection  to  the  exercise  of  a 
power  by  either,  thou.:»-h  neither  can  have  a  power  direct- 
ly to  destroy  what  the  other  has  a  puwcr  to  create.  Each 
may  indirectly  interfere  with  the  other  when  both  are  act- 
ing within  their  acknowleflred  limits.  Both  for  example 
may  levy  a  land  tax.  In  doing  so,  however,  contempo- 
raneously, they  indirectly  interfere  \vith  each  other.  In 
this  case,  they  exercise  an  identical  concurrent  power,  but 
this  may  occur  when  exercising  powers  not  identical. — 
The  general  government,  for  example,  lias  established  a 
bank  ;  the  slates  can  tax  income,  and  include  therein  the 
dividends  of  the  United  States'  Bank.     A  tax  on  income 


i 


SOa  Chnrlrston,  1828, 

woulfl  thus,  indirectly,  interfere  with  the  power  of  the 
general  governnient  to  establish  a  bank.  Indeed,  all  the. 
powers  retained  by  the  states  for  internal  purposes,  niay^ 
in  tiieir  operation,  indirectly  affect  their  exterior  relations. 
To  the  harbour -master's  department,  vessels  foreign  as 
well  as  our  own,  are  subjected,  and  for  his  interference,  a 
fee  is  charged  and  paid  by  all  vessels.  Pilotage  is  under 
the  control  of  the  state  jrovernments,  and  )''et  both  may  be 
so  managed  as  to  interfere  very  much  with  our  foreign  as  . 
well  as  coasting  vesesols.  The  state  has  power  to  regulate 
contracts,  and  in  so  doing,  may  affert,  very  materially, 
4Qur  comn>ercial  intercourse  with  the  other  states  and  with 
foreign  countries.  A,  watch  which  is  imported,  and  pays 
a  duty  to  the  general  government,  may  be  taxed  by  the 
state  when  here,  and  yet  the  tax  laid  may  be  so  high  as  to 
prevent,  in  a  great  degree,  the  importation  of  watches. — 
All  sumptuary  laws,  as  well  as  all  regulations  with  res-, 
pcct  to  our  markets,  interfere  indirectly  with  foreign  com- 
merce, and  commerce  between  the  states.  Our  quarantine 
hws,  our  vendue  taxes,  and  many  others  of  long  continu- 
ance, do  so  likewise.  To  assume  then  as  a  position  that 
any  act  is  unconstitutional,  which  may  indirectly  inter- 
fere with  the  exercise  of  some  power  confessedly  granted 
to  Congress,  would  be  to  annihilate  the  state  governments 
altogether.  But  that  such  was  not  the  intention  of  the 
people  when  they  adopted  the  constitution,  or  of  the  con- 
vention when  they  formed  it,  I  think  cannot  be  doubted. 
Such  a  construction  is  not  only  inconsistent  with  the 
avowed  object  of  the  constitution,  but  if  adopted,  must 
lead  to  the  destruction  of  the  government  itself,  for  it  does 
not  follow,  because  the  states  do  not  possess  certain  pow- 
ers, that  the  general  government  does.  If,  therefore,  all 
those  powers  not  given  to  Congress,  which,  when  used  by 
the  states,  would  indirectly  interfere  with  the  powera  giv- 
en to  Congress,  are  not  in  the  states,  they  can  be  exercis- 
ed by  no  one  ;  and  as  this  class  of  powers  is  large,  and  es- 
sential to  our  local  interests,  we  should  be  without  a  gov- 
ernment in  so  many  essential  respects  as  would  render nc- 
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tessary  an  appeal  to  first  principles,  and  to  the  legitimate 
source  of  all  power.  Although  I  must  conclude,  that  tlie 
possible  remote  interference  of  a  power  exercised  by  a 
state,  with  a  power  vested  in  Congress,  does  not  make  it 
unconstitutional,  I  would  not  be  understood  as  contend- 
ing for  a  power  on  the  part  of  a  state  to  control  the  ex- 
ercise of  power  by  the  general  governn.ent.  If  it  appear 
from  the  act  of  a  state  that  the  ol«ject  is  to  counteract,  (or 
that  it  really  does,)  power  const ilutionally  vested  in  Con- 
gress, the  act  is  void  ;  for  a  state  government  (no  more 
than  any  other  agent)  will  not  be  permitted  to  accomplish 
indirectly  what  it  is  not  permitted  to  do  directly.  In  other 
words,  it  cannot  use  power  under  the  cover  of  false  pre- 
tences. Sic  uiere  ivo  vt  non  alienvrn  Iscdaa,  is  af  true 
with  regard  to  states  as  to  individuals.  The  power  given 
to  each  must  be  so  used  as  to  interfere  as  little  as  possi- 
ble with  the  powers  given  to  the  others.  I  conclude  then 
that  the  possible  indirect  interference  with  commerce, 
which  the  fee  allowed  to  the  measurer  may  produci.*,  as 
well  as  the  measurement  itself,  is  no  ground  for  declaring 
the  ordinance  unconstitutional.  1  am  of  opinion,  there- 
fore, that  the  decision  of  the  City  Court  ought  to  be  re- 
versed. 

Justices  Johnson,  Nott  and  Richardsony  concurred. 

Oantty  Justice,  dissented. 

Toomer,  for  the  motion. 
Prioleau,  contra. 


HcFee  &  Calder  vs,   South-Carolina  Insurance 

Company. 

The  courts  here  will  not  notice  the  revenue  laws  of  a  foreign  country. 
Clearing  out  for  a  neutral,  with  the  intention  of  sailing  for  a  belligerent,* 
port,  will  not  avoid  a  contract  of  insurance. 
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If  a  vovag'e  be  defeated  by  one  or  more  of  the  peiils,  enumerated  in  the 
conti'act  of  insurance,  the  insurer  may  abandon  and  pecovcrnsfor  a 
total  loss. 

■ 

THIS  was  an  action  on  a  policy  of  insurance  for  214 
bales  of  cotton,  valued  at  $21  50-100  per  bale,  ^hippctl 
per  the  Swedish  ship  Crown  Prince,  aland  from  Cliants- 
ton  to  Portsmouth,  in  Great-Britain,  and  thence  to  the  ri- 
ver Medway  or  river  Thames,  with  liborty  of  tnuishipp- 
inp:  the  same  at  Portsmouth  or  Chatham  for  London,  by  a 
regular  coasting  vessel.  The  policy  bore  dale  the  SOth  of 
April,  1812,  and  tlie  premium  was  8  per  cent,  on  $5,S85. 
It  was  written  on  the  policy  that  the  invoice  was  on  ac- 
count and  risk  ofBriti>h  .subjects  residing  in  Great-Bri- 
tain, but  was  the  property  of  McFiv  fy  Culdtr^  the  plain- 
tiffs. It  appeared  in  evidence  thai  the  vessel  soiled  for 
Charleston  on  the  6tb  May,  having  cleared  for  Antwerp; 
that  the  clearance  was  publnshed  in  the  daily  papers  of  the 
city  four  days  before  the  policy  was  signed.  That  her 
bill  of  lading  stated  that  she  was  bouiid  for  Falmouth,  and 
the  cotton  was  to  be  landed  at  Loniion,  and  was  consign- 
ed to  Dennistov}n^  Bnckanan  fy  Co.  It  was  dated  on 
the  2d  May,  1812.  Tlie  invoice  was  dated  the  2Sih 
April,  and  was  on  account  and  rlakoi  De?i?ii94ownj  £uch- 
aiian  fy  Co,  The  protest  was  signed  by  one  Christian 
Hennebvrgh,  as  captain.  It  Wi's  adduced  in  evidence 
and  set  forth  among  other  things,  that  they  experienced 
gales  and  heavy  seas  on  the  13th,  15th  and  17th.  On 
which  last  day,  at  half  past  3  o'clock,  they  found  six  feet 
water  in  tl»e  ship's  hold  ;  they  set  both  pumps  at  work 
.  and  freed  her.  Found  she  made  twelve  inches  water 
in  fifteen  minutes  ;  that  the  crew  refused  to  proceed  on 
the  voyage,  and  it  was  concluded,  for  the  preservation  of 
their  lives  and  of  the  ship,  to  bear  away  for  port ;  that 
the}'^  kept  one  pump  at  work  constantly,  and  on  the  20th 
anchored  in  the  Hudson  river,  and  had  her  surveyed. — 
The  plaintiffs  then  adduced  the  examination  under  com- 
mission of  the  surveyors,  who  found,  i7iter  alia,  at  sue- 


May  Tel*!Ai  80B 

^ssive  examinations,  that  her  upper  works  were  open  and 
required  calking;  that  one  of  the  starboard  fore-shrouds 
was  stranded ;  that  the  scarf  of  the  kelson  was  open  and 
split  dbout  18  inches  from  the  heel  of  the  foremast  abaft ; 
the  chain  bolts  of  the  main  channels  on  the  larboard  side 
worked  loose ;  some  of  the  sheathing  of  the  stern  ^one  ; 
they  then  recommended  that  she  should  be  hove  keisl  out, 
which  being  done,  they  foun^  her  false  keel  efttirely  shat- 
tered from  stem  to  stern ;  her  sheathing  considerably* 
worm  eaten,  and  the  sheathing  nails  so  much  rusted  as  to 
i^  unsafe  for  her  to  proceed  to  sea  without  having  her  bot- 
tom calked.  They  found  her  fdremast  about  one  foot  be- 
tow  the  hounds  ^ery  rotten,  and  totally  unseaworthy  ;  al- 
so, the  heel  of  the  foretopmast  very  rotten  itrid  unfit  for 
Qse ;  likewise,  two  cross  trees  broken  ;  the  bowsprit  watf 
ajso  defective  and  rotten,  and  the  foretop  and  trussel  trees 
in  a  similar  situation.  The  piaintifis,  upon  hearing  that 
she  had  put  into  New- York,  ofiered  to  abandon  to  the 
'  company,  by  letter  dated  9th  June,  161d,  inclosing  a  let* 
ter  from  Mr.  James  BoggSy  of  New- York,  who  was  agent 
for  the  underwriters  at  Lloyd* s,  to  H,  BrycCy  who  was 
the  Charleston  agent  of  the  ship  owners,  in  which  Mr. 
JBoggs  stated,  that  a  few  days  before  the  Crdwn  Prince 
sprung  aleak,  she  was  boarded  by  the  British  ship  of  war 
Recruit,  Captaih  SenhoitS€y  and  on  ac(:0unt  of  the  cotton 
not  being  included  in  the  licence,  as  well  as  from  a  doubt 
pf  her  true  destination,  an  officer  was  put  on  board,  with 
directions  to  libel  the  ship  on  her  arrival  in  England  ;  that 
he  (the  writer)  had  written  to  England  to  jjrocure  a  li- 
cence for  the  cotton,  but  he  added,  as  she  could  not  be 
safely  hypothecated,  the  cotton  must  be  sold  to  repair  her. 
The  examination  of  Mr.  Boggs  was  then  adduced,  which 
established,  among  othtr  things.  Chat  the  ship  having 
sprung  aleak,  put  into  New- York  with  a  British  midship- 
man on  board,  who  had  orders  to  libel  h6r  in  En^and 
for  carrying  cotton  without  a  licence ;  that  the  cargo  con- 
sisted of  lumber  and  300  bales  of  cotton,  214  of  which 
were  shipped  by  the  piaintifis.     The  repairs  of  the  shijj 
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amounted  ta  2  5^572  23.  To  reimburse  the  wiiite# 
tiu'se  repairs,  the  cotton  was  sold  and  brought  altogether 
1 703d  06  nett.  The  214  shipped  by  the  piaiotifib 
brought  114819  54.  In  the  opinion  of  this  witness^ 
the  political  state  of  the  country  had  its  influence  in  deter- 
mining the  captain  to  sell  the  cotton.  He  proved  that  bjf 
the  navigation  laws  of  Great-Britain^  cotton,  the  produco 
of  the  United  States,  could  not  be  imported  into  thatcoun* 
try  in  a  Swedish  vessel.  The  defendants  resisted  ihm 
olaim  upon  the  ground,  that  the  ship  was  proved  to  be  not 
seaworthy  when  she  sailed.  That  if  she  had  been,  yet  she 
was  not  properly  documented »  as  she  wanted  a  licence  to 
import  cotton,  the  produce  of  the  United  States  into  Great 
Britain  in  a  Swedish  bottom.  That  her  papers  were  more* 
over  irregular  and  contradictory,  and  had  actually  subjects 
ed  her  to  detention,  particularly  her  clearance  which  was 
felseiy- for  Antwerp.  That  the  concealment  of  this  false 
clearance  and  the  want  of  the  licence  for  the  cotton,  were 
Very  material  and  vacated  the  policy  ;  that  at  any  rate  the 
Insurance  Company  were  not  liable  for  a  total  loss,  only  e 
partial  one,  as  the  plaintiffs  under  the  circumstances  had 
no  right  to  abandon. 

To  prove  such  of  the  facts  as  were  necessary  to  their  de** 
fence,  the  defendants  produced  the  examination  of  Captain 
Sillimany  who  denied  the  existence  of  the  storms,  de- 
scribed  by  the  captain  and  of  Mr.  Mathewsi^  a  passenger 
in  the  ship,  in  that  voyage.  These  witnesses  eoRtradicU 
•d  the  protest  in  important  particulars,  especially  Mr. 
Jjdathews^  who  testified  that  the  ship  met  with  no  tempesii* 
tuous  or  any  such  weather  as  would  haTe  done  faftrm  to  e 
staunch  vessel,  and  that  he  had  twice  crossed  the  Atlan*^ 
tic  in  vessels  that  made  as  much  water  as  tlie  Crown 
yrince,  when  she  went  into  New- York. 

The  plaintiffs  in  reply  examined  several  witnesses  wh» 
were  of  opinion  that  it  was  customary  to  procure  a  licence 
for  landing  the  cotton  after  it  had  arrived  at  an  out-port  in 
Great-Britain;  that  false  clearances  were  not  uncommon, 
aod  were  iotended  lo  deceive  bi^lligiereEits  aDd  dunieislr 


May  Terra.  50^ 

At  risk.  SeTeral  captains  ef  ships,  an(^  one  ship  carpen- 
ter were  examined,  and  who  were  of  opinion,  on  having 
the  surveys  read,  that  she  must  have  betn  seaworthy  whea 
she  left  Charleston. 

Here  the  case  closed,  and  was  argued  upon  the  grounds 
taken  by  the  defendants,  and  the  plaintiffs  claimed  a  ver- 
dict as  for  a  loss  by  general  average. 

The  presiding  judge  in  his  chari^eto  the  jury  told  theni 
that  he  knew  no  law  prohibiting  the  trade  insured  ;  that  he 
Baw  no  reason  why  a  licence  should  be  adduced  before  en- 
try into  a  British  port,  and  the  evidence  of  the  course  of 
trade,  he  thou^t,  established  it  to  he  unnecessary  ;  that 
the  question  concerning  the  false  clearance  was  one  for  the 
jury  to  determine,  and  that  the  evidence  had  proved  it 
conformably  to  the  usage  of  trade  ;  that  the  object  clearly 
Was  to  evade  a  search  by  a  belligerent,  but  that  if  it  in- 
creased the  risk  at  the  time  the  contract  was  made,  the 
policy  was  void.  It  appeared  to  him,  however,  that  the 
defendants  knew  or  should  have  known  that  under  the 
usage  of  trade  it  was  a  risk  to  be  encountered,  and  he 
thought  it  in  fact  lessened  the  risk,  or  it  would  not  have 
been  done  ;  that  there  was  no  concealment,  as  the  defend- 
ants knew  the  voyage  was  to  Portsmouth,  notwithstand- 
ing the  clearance  to  Antwerp ;  that  with  respect  to  the 
partial  or  total  loss,  the  true  question  was,  was  the  voyage 
defeated  by  one  or  more  of  the  perils  of  the  sea,  covered 
by  the  policy?  If  so,  the  plaintiffs  were  entitled  to  reco- 
ver; that  selling  the  cotton  in  New- York  was  the  best 
mode  by  which  the  repairs  could  be  paid  for,  but  there 
was  no  evidence  that  the  lumber  was  sold  for  the  repaii'S 
of  the  ship,  and  he  believed  the  truth  to  be,  that  it  could 
not  be  shipped,  because  the  war  prevented  it.  That  with 
respect  to  the  question  of  seaworthiness,  he  was  of  opinion 
upon  the  facts  and  testimony,  that  the  vessel  was  unsea- 
Worthy  ;  that  the  extent  of  the  repairs  she  had  required 
was  a  strong  circumstance  to  show  what  her  situation 
must  have  been  prior  to  a  storm,  whioh  he  could  not  think 
bad  been  very  serious,  and  to  which  thc^fore  so  moch  in-: 
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jury  could  not  be  fairly   attributed  ;  he  left  it  to  tbeop 
however  to  decide  whether  she  was  seaworthy  or  noV 

They  found  for  the  plaintiffs. 

A  motion  was  now  made  to  set  aside  this  verdict. 

JVIr.  Justice  Huger  delivered  the  opiivion  of  tl)e  court  : 

In  this  case,  four  questions  have  been  made  for  the  eon- 
Hideration  pf  the  court: 

I  St.  Was  it  incumbent  on  the  insured  to  procure  a  li- 
cence or  order  in  council  for  the  landing  of  the  cotton  ia 
£ngland  before  the  Crown  Prince  reached  Portsmouth  ? 

2nd.  Was  the  clearing  for  Antwerp,  when  her  destinar 
tion  was  Portsmouth,  sufficien)^  to  avoid  the  policy  ? 

3rd.  Under  the  eircupistances  stated,  are  the  ensured 
entitled  to  claipd  as  for  a  total  loss  ?  and, 

4th.  Is  the  finding  of  the  jury  cgnclusiye  on  the  sea- 
^vorthiness  of  the  ship  ? 

I  shall  consider  the  questions  in  the  ordor  they  have 
been  stated ; 

/  Ist.  As  to  t|ie  licence.  It  is  very  clearly  established 
•  that  the  reveniie  laws  of  Great-Britain  prohibit  the  im- 
portation fif  all  produce,  the  growth  of  a  foreign  country, 
but  in  vessel^  of  svich  country,  pr  in  British  bottoms.  It 
is  equally  clear  that  the  cotton  insured  was  the  growth  of 
the  United  States,  and  that  the  Crowu  Prince  was  s^  Swe* 
dish  vessel.  The  defendants  then  undertook  to  insure  i^ 
voyage  which  they  must  have  known  was  prohibited  by 
the  laws  of  (Jreat -Britain.  Whatever  then  be  the  risks  of 
}5ucb  a  vayage,  the  defendants  undertook  to  indemnify  the 
plaintiffs  in  the  event  of  a  loss  by  either  or  all  of  them.— ^ 
They  cannot  now  be  permitted  to  defend  themselves  oi^ 
th^  ground  of  the  illegality  of  such  a  voyage.  We  are 
not  here  to  enforce  the  revenue  laws  of  another  nation. — 
Had  this  contract  been  ip  derogation  of  our  own,  we  must 
have  declared  it  void.  The  penalty  imposed  by  Great- 
Britain  for  a  breach  of  h^r  laws  may  be  enforced  there, 
and  tbc  liability  to  such  a  penalty  there,  is  a  risk  which 
^fiy  be  legally  iiuurjsd  asainst  h^re.     I  do  not^  howevcijf 
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wder&tand  the  defendants  to  go  this  length.  They  only 
contend  that  the  revenue  laws  of  Great-Britain  form  a  part 
i>f  the  usage  of  the  trade  between  that  country  and  this, 
which  are  supposed  to  be  known  to  the  contracting  par* 
ties,  and  with  reference  to, which,  the  policy  is  to  be  con- 
strued, and  they  insist  that  although  the  cotton  in  ques- 
tion was  generally  prohibited  by  the  revenue  laws  of 
Great-Britain,  yet,  that  it  was  the  established  usage  to  ad- 
mit it  to  entry,  whenever  a  licence  to  do  so  had  been  pro- 
cured prior  to  the  shipment ;  but  of  such  a  usage,  they 
have  furnished  no  evidence.  It  appears  indeed  that  the 
lumber  shipped  with  the  cotton  was  protected  by  such  a 
licence;  but  this  lumber  was  clearly  intended  for  the  go- 
vernment of  Great-Britain,  and  the  licence  was  probably 
given  as  an  inducement  to  the  merchant  to  contract  on 
better  terms  for  the  government.  But  independent  of  the 
peculiar  circumstances  attending  this  licence,  its  singular- 
ity is  sufficient  to  repel  the  idea  of  the  pretending  usage. 
AU  the  witnesses  examined  on  this  point  prove  (if  they 
provj^  an}^  thing)  that  the  usage  was  to  procure  a  licence 
or  order  in  council  after  the  arrival  in  Great-Britain.  If 
therefore  the  policy  was  made  with  reference  to  any  usage, 
it  was  to  that  of  which  these  witnesses  speak,  and  the  un- 
derstanding of  the  parties  was,  that  a  licence  was  to  be 
obtained  on  the  ship  reaching  Portsmouth.  As  she  never 
reache<l  her  destination,  a  licence  or  order  in  council  for 
landing  the  eotton  coujid  not  be  procured.  The  insured, 
therefore,  did  not  omit  to  do  any  thing  that  it  was  incum- 
bent on  them  to  do.  On  the  first  ground  then,  the  appel- 
lants must  fail. 

On  tlie  second  ground,  it  has  been  contended  that  the 
clearance  for  Antwerp,  when  she  was  in  fact  to  sail  for 
Portsmouth,  was  a  material  concealment,  and  enhanced 
the  risk,  and  consequently  discharged  the  underwriters. 
All  the  witnesses  examined  prove,  that  it  was^customary 
to  clear  out  for  a  neutral,  when  destined  for  a  belligerent, 
port.  The  object  was  to  diminish,  not  increase  the  risk 
pf  capture.     The  French  decrees  had  interdicted  all  trade 
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between  neutrals  and  the  British  iRles,  and  Britain  had 
taliated.  Any  means  which  were  calculated  to  evade 
these  outri^eous  and  unjust  restrictions  were  permissible, 
and  a  clearance  from  a  neutral  to  a  neutral  port,  was  not 
only  a  justifiable,  but  in  many  instances  an  effectual  shield 
against  lawless  violence.  That  this  was  the  only  object  ia 
unquestionable  ;  that  it  diminished  the  risk  of  capture  by 
French  cruizers,  I  have  no  doubt ;  that  this  was  so  under- 
stood by  the  defendants  themsejves,  appears  from  the 
iisap;e  proved  ;  and  that  they  knew  of  it,  appears  not  only 
from  the  usage  proved,  but  from  the  publicity  given  to  the 
course  she  was  about  to  pursue.  It  was  published  in  the 
daily  papers  of  the  city,  days  before  the  policy  was  ef- 
fected, that  she  had  cleared  for  Antwerp,  and  yet  they  in* 
aured  her  voyage  to  Portsmouth.  But  whether  such  a 
clearance  increased  or  diminished  the  risk,  was  a  question 
of  fact  for  the  jury  ;  they  were  so  told  ;  they  found  for 
the  plaintiff,  and  in  so  doing,  have  decided,  that,  in  their 
opinion,  the  risk  was  not  increased.  In  Planche  and 
another  va.  Fletcherj  (Dong.  238,^  Lord  Mansfield 
lays  down  the  same  doctrine.  On  the  second  ground, 
therefore,  the  defendant  must  also  fail.  The  third  ques- 
tion has  been  embarrassed  by  considerations  not  necessary 
to  its  solution.  Unquestionably,  a  voyage  may  be  defeat- 
ed by  causes  not  covered  by  the  policy,  in  which  case  the 
underwriters  would  not  be  responsible,  and  it  is  equally 
true  that  the  plaintiffs  could  not  at  pleasure  convert  a  par* 
tial  into  a  total  loss.  They  can  only  lecover  as  for  a  total 
loss  by  shewing  that  the  voyage  ensured  has  been  defeat* 
ed  by  one  or  more  of  the  perils  enumerated  and  included 
in  the  policy  ;  that  the  voyage  was  defeated  in  this  case, 
is  unquestionable.  The  cotton  was  shipped  here,  and 
was  to  have  been  landed  in  Portsmouth,  where  it  never 
got.  The  next  enquiry  is,  by  what  causes  or  perils  was 
the  voyage  defeated  ?  It  is  clear  that  the  Crown  Prince 
was  obliged  to  put  into  New- York  in  consequence  of 
springing  aleak  in  a  gale  of  wind  or  swell  of  the  sea.  The 
repairs  required  were  very  serious,  and  must  have  occu- 
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jiied  much  time.  There  were  no  less  than  five  different 
•urveys.  When  she  arrived  in  New- York,  does  not  ex* 
actly  appear.  It  was  I  presume  about  the  23d  of  May, 
for  on  that  day,  the  first  survey  was  had,  and  the  survey^ 
ors  were  then  of  opinion  *•'  that  her  upper  works  were 
open  and  required  calking,  and  that  she  should  be  light* 
ened  of  her  cargo  in  part  or  the  whole,  as  the  case  may  re** 
quire,  to  find  out  the  leak  without  heaving  the  vessel 
down."  On  the  5th  of  June,  the  second  survey  (B.)  was 
had  ;  the  leak  had  not  then  been  discovered,  for  the  sur* 
Teyors  say  among  other  things,  that  the  sheathing  of  her 
fltern  was  gone,  and  the  main  leak  not  being  yet  discover* 
ed,  it  was  necessary,  in  their  opinion,  that  she  should  be 
hove  keel  out.  On  the  10th  of  June,  the  third  survey 
(C)  was  had,  and  it  was  discovered,  say  the  surveyoi*s, 
that  her  false  keel  was  entirely  shattered  from  stem  to 
stern  ;  her  sheathing  worm  eaten,  and  her  nails  so  much 
injured  as  to  render  it  necessary  that  she  should  be  calked. 
On  the  second  of  July,  the  fourth  survey  (D)  was  had  ; 
when  further  defects  were  discovered  ;  and  on  the  15th 
of  July,  the  fifth  and  la^t  survey  was  had,  when  still  fur- 
ther defects  were  discovered.  From  these  different  sur- 
veys, it  appears  that  the  defects  were  not  discovered  at 
once  ;  that  her  repairs  were  commenced  before  the  extent 
of  them  was  ascertaified,  and  that  it  was  not  until  after 
the  15th  of  July,  she  could  have  re-shipped  her  cargo. — 
Long  anterior  to  her  arrival  in  New- York,  the  embargo 
act  had  been  passed,  which  prevented  all  American  ves- 
sels from  sailing.  The  cotton,  therefore,  from  the  day  of 
its  being  landed  in  New-York  to  the  18th  of  June,  when 
the  declaration  of  war  took  place,  could  not  have  been 
transhipped  in  an  American  ve^ise1,  and  from  the  provi- 
sions of  the  embargo  act,  the  cotton  could  not  have  been 
{(hipped  in  any  other  neutral  vessel  pending  that  embargo, 
if  one  could  have  been  found.  Under  these  circumstan- 
ces, the  only  mode  of  forwarding  the  cotton  appears  to 
bave  been  the  one  attempted  by  the  captain,  to  repair  his 
ship  and  proceed  on  his  voyage.     For  these  repairs,  he 
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applied  to  Mr.  Boggs,  and  to  repay  him^  the  cotton  of  tti^' 
plaintiff  was  sold.  In  selling  this  cotton,  however,  the 
captain  appears  to  have  done  only  what  the  necessity  of 
the  case  imposed  on  him.  For  it  appears  from  Bogg^s 
testimony,  that  the  vessel  and  cargo  could  not  be  hypoth* 
ecated  from  the  uncertainty  of  her  fate,  when  she  should 
arrive  in  England,  as  well  as  from  the  political  complex- 
ion of  the  times. 

The  embargo  then  appears  to  have  been  a  sufficient! 
aause  for  not  procuring  a  vessel  for  the  transportation  of 
the  cotton  after  its  arrival  in  New-York ;  and  before  the 
Crown  Prince  was  repaired,  the  declaration  of  war  pre- 
vented her  carrying  it.  The  voyage  was  then  defeated^ 
lirst,  by  the  leak  she  sprung  at  sea  ;  second*. by  the  em- 
bargo ;  and  last!}',  by  the  war ;  and  all  these  perils  an; 
covered  by  the  policy  ;  the  first  under  ^<  the  perils  df  the 
seas,"  and  the  last  two  under  <^  all  restraints  and  detain- 
ments of  all  kings  or  people  of  what  nation,  condition,  of 
quality  soever."  On  the  third  ground,  therefore,  the  mo- 
tion must  also  fail.  I  was  of  opinion  on  the  trial  of  this 
ease  below,  that  the  Crown  Prince  was  not  seaworthy 
when  she  left  the  port  of  Charleston.  I  have  since  seen 
no  cause  to  change  my  opinion.  The  court  however  re- 
gard it  as  a  question  for  the  Jury,  and  they  will  not  dis^ 
turb  the  verdict  on  that  ground. 

The  motion  is  therefore  discharged. 

Justices  Johfison,  Nott  and  Ganitf  concurredt* 

PrioleaUf  for  the  motion. 
Simons f  contra. 


John  H.  Sabgent,  Assignee  of  Robebt  Blaeelet,  t«. 

John  L.  Wilson. 

The  court  may,  at  discretion,  under  particular  circumstances,  perraii 
the  defendant's  attorney  to  enter  an  appearance  and  more  to  t^ 
a  judgment  by  default  after  the  second  day  of  the  noxt  torm 
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In  Jdnuary  Term,  1823,  for  Charleston  district^  on  mo- 
tion of  Simons  fy  fVnring^  it  was  ordered,  that  they  be 
allowed  to  enter  an  appearance  and  plead  in  the  above  case, 
t'rom  this  order,  the  plaintiff  appealed  on  the  ground  that 
it  was  neither  consistent  with  lat\'^  nol*  with  the  practice  of 
the  court. 

Mr.  Justice  Gantt  delivered  the  opinion  of  the  court: 
The  rule  of  court  requires  that  applications  for  setting 
aside  orders  for  judgment  shall  be  made  on  or  before  the 
2H  dav  of  the  next  term.     The  motion  in  this  case  was 
not  made  within   the  time  prescribed,  but  ten  days  after- 
wards, though  within   the  term.     It  frequently  happens 
that  from  various  causes,  attorneys  who  have  been  regular-* 
ly  employed  to  appear  and  defend  actions,  timit  to  enter 
their  appearance  within  the  time  prescribcfd  by  the  rule 
of  court :  aiid  it  is  the  practice  of  the  court,  where  it  can 
be  done  without  injury  to  the  plaintiff,  to  permit  the  omis- 
sion to  be  corrected  by  ordering  an  appearance  to  be  en- 
tered, nvnc  pro  tunc  ;  always,  however,  on  a  satisfacto- 
ry statement  or  affidavit,   shewing  that  the  omission  was 
casual  and  unintentional.     In  this  case,  the  application  was 
supported  by  a  strong  affidavit  of  Edtoard  P.  Simons, 
£sq.  stating  that  John  L.  Wilson  had  instructed  him  to 
appear  in  this  action  ;  that  he  forgot  the  case  until  he  un- 
derstood that  an  order  for  judgment  had  been  taken,  and 
the  case  about  to  be  put  on  the  writ  of  enquiry  docket ; 
that  on  examination  made,  he  found  that  he  had  omitted 
to  enter  an  appearance.     There  was  a  substantial  defence. 
The  court  are  of  opinion  that  the  discretion  was  properly 
exercised  in  this  case,  in  allow*ing  the  attorney  of  the  de^ 
fendant  leave  to  appear  and  plead  to  the  action.     The  mo- 
tion of  the  plaintiff  to  reverse  the  order  below,  must  fail. 
Justices  Richardson,  Huger,  Johnson  ftnd  Nott,  con« 
mirred. 
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Theodohe  Gotthdin  vs.  John   N.  Davis  and  Thoma9 

Lehre. 

The  pJaintiflT  agreed  to  rent  to  the  defendant  Nelson's  Ferry,  with  20O 
acres  of  land  fo^;^SJO  per  annum.     Aficr  a  purticiilar  description  of 
the  land  leased,   tlicre   was  a   covenant  on  the  part  of  the  lessor  to 
furnish  one   half  of  the  laborers  ncct  ssury  to  erect  a  bridge  acrofasa  4 

creek  near  the  landing,  and  to  assist  in  opening  a  road  for  two  miles.  ^ 

Upon  an  action  being  brought  for  tiic  rent,  the  court  Ndld,  tliat  tlie 
covenant  to  build  the  bndgc  and  make  the  road  Vfus  not  a  precedent 
covenant ;  but  that  the  covenants  were  independent. 

Charleston  district,  January  Term,  1823. 
Covenant. — Tried  before  Mr.  Justice  Ganti. 

THIS  was  an  action  of  covenant,  founded  on  an  agree- 
ment between  T.  Govrdin  of  the  one  part,  and  John  N. 
Davis  and  Thomas  Lehre  on  the  other  part ;  whereby 
the  plaintiff  agreed  to  rent  to  the  defendants  th^  place 
called  Nelson's  Ferry,  with  about  200  acres  of  land.  Af- 
ter a  particular  description  of  the  land  intended  to  be  em- 
braced by  the  lease,  there  was  a  covenant  on  the  part  of  the 
lessor,  Gourdin,  to  furnish  one  half  of  the  labourers  ne- 
cessary to  erect  a  bridge  across  Eutaw  creek,  and  to  assist 
in  opening  a  road  for  two  miles.  This  covenant  concluded 
as  follows:  the  <'  object  being  that  the  said  road  and  bridge 
be  at  the  joint  and  equal  expense  of  the  two  contracting 
parties. '* 

The  defendants  undertook  on  their  part  to  give  and  pay 
for  the  use  of  the  said  ferry  and  land  for  the  term  of 
SSOO  annually,  in  quarterly  payments,  one  fourth  at  the 
expiration  of  each  three  months. 

The  action  was  brought  to  recover  for  the  breach  in  not 
paying  the  rent  agreed  on. 

The  defendant  pleaded  that  the  covenant  to  build  the 
bridge  and  road,  constituted  a  condition  precedent  to  the 
agreement  to  pay  rent. 

The  plaintiff  demurred,  and  judgment  was  given  for  the 
plaintiff  in  demurrer. 

The  defendants  appealed  on  the  ground,  and  insist- 
ed that  from   the   very   nature  of  the  contract,  the  road 
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and  bridge  were  essential  to  the  full   enjoyment  of  the 
ferry,  for  which  rent  was  to-  be  paid. 

Mr.  Justice  Ganti  delivered  the  opinion  of  the  court : 
The  main  object  of  thi"^  agreement,  and  which  is  ex- 
pressed in  the  beginning  of  the  instrument,  is  to  lease  the 
ferry  and  200  acres  of  land.   .  The  lessees  covenant  to  pay 
for  the  enjoyment  of  the  same,  jSSOO  per  year,  and  it 
is  expressly  stated  that  the  2800  is  to  be  paid  for  the  fer- 
ry and  the  lands.     Incorporated  in  the  body  of  this  agree- 
ment, is  a  covenant   for  erecting  a  bridge  and  clearing  a 
road.     This  covenant  does  not  appear  to  have  any  neces- 
sary connexion  with  the  lease  of  the  ferry   and   land,  and 
certainly  forms  no  part  of  the  estimate  for  which  rent  is 
to  be  paid.     Besides,  the  tenor  of  the  covenant  in  respect 
to  the  road  and  bridge  is,  that  it  shall  be  at  the  equal  ex- 
pense of  the.  contracting  parties.     There  is  no  specification 
as  to  the  time  when  the  work  is  to  be  done.     The  plain 
and  obvious  sense  then  of  the  agreement  is,  that  for  the 
ferry  and  lands,  the  defendants  were  to  pay  annually  S800 
rent,  and  that  a  road  and  bridge  were  to  be  made  at  the 
equal  expense  of  the  contracting  parties.   Why  this  work 
was  not  done  ;  whether  it  proceeded  from  a  default  on  the 
one  side  or  the  other,  does  not  appear,  nor  is  there  any 
averment  that  the  defendants  were  ready  and  offered  to 
perform  their  part  of  the  work,  and  that  the  plaintiff  had 
failed  on  his  part  to  comply  with  what  he  had  undertaken. 
The  covenants  in  this  agreement  are  mutual,  independent 
covenants  affording  to  each  of  the  contracting  parties  a 
right  of  action  for  a  breach  by  the  other.     The  court  are 
unanimous  in  the  opinion,  that  the  covenant  pleaded  does 
pot  constitute  a  condition  precedent  to  the  payment  of  the 
rent  agreed  on.     The  motion  i%  reverse  the  decision  made 
in  this  case  must  fail. 

Justices  SichardsoHy  Hugtr^  Johnson  and  Notty  con- 
curred. 

Hunt^  for  the  motion, 
— — ,  contra.* 
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Administrator  uf  T.  Howell  o.  Samuel  Smith. 

Taking  possession  of  assets,  and  paying-  the  debts  of  the  dcce.ised  out 
of  them,  will  make  a  pci-sontx mentor  de  son  toi^  And  upon  the  ad- 
ministrator bringing  an  action  for  such  assetf,  such  ditiburscments 
will  not  be  allowed  in  discount, 

• 

Georgetown,  April  Term,  1823. — Tried  before  Mr,  Justice 

Ganii. 

THIS  was  an  action  for  money  had  and  received.  It 
wa9  proved  tliat  the  defendant  on  the  death  of  the  intes- 
tate possessed  himself  of  two  hundred  and  fifty  dollars, 
money  belonging  to  the  estate  of  the  deceased.  In  the 
defence  made  to  this  action,  it  was  sbevvn  that  a  paper  was 
found  in  the  trunk  of  the  deceased,  which  purported  to  be 
a  will  made  by  the  deceased,  wherein  the  defendant  was 
Dominated  an  executor.  A  question  was  made  on  the  va- 
lidity of  this  paper  as  a  w)}l,  which  terminated  in  a  deci- 
sion of  the  Constitutional  Court  that  it  was  no  will.  Be- 
fore  the  decision  thus  made,  the  defendant  disbursed  cer- 
tain moneys  on  account  of  the  estate  as  executor,  and  it 
was  insisted  in  his  defence  that  the  sums  thus  paid  away 
should  be  discounted  from  the  sum  which  had  been  re- 
ceived by  the  defendant,  belonging  to  the  estate.  The 
court  was  of  opinion  that  the  defendant  was  not  legally 
entitled  to  the  discount  set  up,  and  so  instructed  the  jury, 
who  found  accordingly.  The  motion  made  for  a  new  trial 
rested  pn  the  following  grounds : 

1st.  That  the  defendant  acting  as  agent  for  the  estate, 
was  authorized  to  pay  for  such  services  as  were  necessary 
for  the  benefit  and  preservation  of  the  estate,  and  that  he 
should  have  been  allowed  to  show  that  such  was  the  char- 
acter of  the  services  mentioned  in  the  discount. 

2nd.  That  in  this  action,  the  defendant  was  entitled  to 
all  the  equitable  rights  of  the  persons  whom  he  had  paid, 
and  should  have  been  allowed  to  establish  their  claim. 

3rd.  That  the  defendant  should  have  been  allowed  the 
sums  paid  ^o  fpun^el  for  ^ndeavouring  to  establish  whof 
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%vas  evidently  the  will  of  Mrs.  Howell^  though  not  tech- 
nically executed. 

4th.  That  the  verdict  of  the  jury  was  not  warranted  by 
Ihe  evidence,  as  there  was  no  evidence  that  the  defendant 
received  more  than  two  hundred  and  fifty  dollars,  and  it 
was  conceded  he  had  paid  to  the  plaintiff,  ninety-three 
dollars  and  seven  cents. 

Mr.  Justice  Gar?// delivered  the  opinion  of  the  court: 
The  paper  which  purported  to  be  the  will  of  Mrs.  How- 
ell  J  having  been  adjudged  not  to  be  her  will,  the  detVr>d- 
ant  could  not  justify  under  it  an  interference  with  the  as- 
sets belonging  to  the  estate  from  his  being  nominated 
therein  an  executor.  Among  the  various  acts  which  will 
constitute  an  executor  of  his  own  wrong,  the  taking  pos- 
session of  the  assets,  and  paying  the  deceased's  morigcges 
or  other  debts  out  of  them,  will  n  ake  one  such,  (See 
Tollerj  n,J  and  he  is  liable  to  the  action  of  the  lawful 
administrator,  who  may  recover  against  him  to  the  amount 
of  the  assets  which  have  been  converted  previous  to  grant- 
ing administration,  (Toller,  309. J  It  follows  that  the 
defendant  was  legally  called  upon  to  account  to  the  admin- 
istrator for  the  two  hundred  and  fifty  dollars  belonging  to 
the  estate,  which  he  had  possessed  himself  of,  nor  could 
he  legally  set  up  by  way  of  defence,  the  disbursements 
contended  for.  The  defendant  having  paid  into  thehands 
of  the  administrator  ninety-three  dollars  and  seven  cents 
before  action  brought,  the  verdict  of  the  jury  for  one  hun- 
dred and  fifty-six  dollars,  ninety-three  cents  appears  to 
have  been  correct,  being  the  balance  of  the  jS250  which 
the  defendant  had  received.  It  is  due  to  the  defendant  to 
state  my  full  persuasion  that  his  motives  in  taking  upon 
himself  to  act  in  behalf  of  the  estate  were  honor<nbIe,  but  it 
would  be  productive  of  infinite  confusion  in  the  settlement 
of  the  estates  of  deceased  persons,  if  the  acts  of  unauthor- 
ized agents  were  to  be  recognized  as  valid  ;  more  especi- 
ally in  tlie  Courts  of  Common  Pleas,  who  have  no  origi- 


518  Charleston,  1828, 

nal  jurisdiction  in  the  settlement  of  estates.     The  motioa 

must  fail. 
Justices  Richardson^  Hiiger,  Johnson  and  Noit^  con- 

eurred. 

Dunkinj  for  the  motion, 
Carr  fy  Taylor,  contr^. 


Administrator  of  Boman  vs,  P.  C.  Plunkett. 

As  a  circumstance  in  ud  of  doubtful  proof,  comparison  of  hand>writin|^ 
ift  admissible,  but  per  $e  is  inadmiBsible. 

THIS  was  an  action  of  debt  on  bond,  and  to  proTe  its 
execution,  in  addition  to  proof  of  the  hand-writing  of  the 
subficribing  witness,  who  was  dead,  witnesses  were  call- 
ed as  to  the  hand' writing  of  the  defendant,  and  the  result 
of  this  examination  was,  that  it  was  left  doubtful  whether 
it  was  his  hand  or  not.  The  plaintiff  then  offered  in  evi- 
dence two  other  papers,  acknowledged  to  have  been  sign- 
ed by  the  defendant,  with  a  view  to  assist  the  jury  in  form- 
ing an  opinion  of  the  fact  by  comparing  them  with  the 
bond.  They  were  objected  to  by  the  defendant,  but  ad- 
mitted by  the  court,  and  the  plaintiff  had  a  verdict. 

The  defendant  moved  for  a  new  trial : 

1st.  Because  the  court  erred  in  admitting  the  papers 
above  mentioned  to  be  given  in  evidence. 

2nd.  Because,  independent  of  these  papers,  the  weight 
of  evidence  was  decidedly  in  favor  of  the  defendant. 

Mr.  Jnstie,^  Johnson  delivered  the  opinion  of  the  coart: 
Proof  of  hand-writing  must,  from  its  nature,  be  of  that 
character  called  probable  or  presumptive.     It  does  not  ad- 
mit of  a  positive  aflfirmative  or  negative  ;  all  that  can  be 
attained  are  circumstances  going  to  establish  the  one  or  the 


! 


May  Term.  519 

ether.  It  may  on  the  one  hand  rise  to  the  highest  degree « 
of  moral  certainty,  and  on  the  other  sink  so  low  as  scarce- 
ly to  raise  a  slight  presumption  ;  and  between  these  ex- 
tremes, I  know  of  no  rule  which  excludes  any  circum* 
stances  calculated  to  throw  light  on  the  subject ;  and  it  is 
certainly  no  objection  that  the  circumstance  ofiered  is  not 
conclusive  on  the  subject.  It  is  enough  if  it  assist  in  com- 
ing to  a  conclusion.  The  best  and  most  usual  evidence  of 
hand-writing  is  that  of  persons  long  accutitomed  to  see  the 
party  write.  It  is  by  this  means  the  character  of  the  writ- 
infZ  is  iixed  in  the  mind,  and  forms  the  best  standard  by 
which  to  determine  the  identity;  but  it  will  not  be  denied 
that  the  judgment  would  be  powerfully  assisted  by  the  ac- 
tual presence  of  the  characters  on  which  the  standard  was 
formed,  and  it  follows  that  in  the  absence  of  better  proofs 
some  opinion  may  be  formed  by  comparing  that  which  is 
acknowledged  to  be  genuine  with  that  which  is  disputed  ; 
and  feeble  as  it  may  be,  it  is  nevertheless  a  circumstance 
calculated  in  some  measure  to  assist  the  judgment  in  de- 
ducing a  conclusion  from  other  parts  which  are  doubtful. 
In  Algernon  Sidney^ s  CdiSCy  fl  Phillips^  365,  423,^  evi- 
dence even  more  exceptionable,  if  its  weakness  is  good 
ground  of  objection,  was  admitted.  There,  a  witness 
who  had  only  seen  him  write  once,  was  permitted  to  speak 
of  his  hand-writing  ;  and  surely  when  the  judginent  is 
formed  on  a  single  specimen,  the  actual  comparison  with 
the  specimen  would  be  a  safer  test  of  truth,  and  would  be 
more  safe  as  a  check  on  the  witness,  who,  in  mere  matters 
of  opinion,  is  at  least  liable  to  err,  and  although  his  attain- 
der was  afterwards  reversed,  it  was  not  on  the  ground  of 
the  inadmissibility  of  such  evidence,  but  because  the  jury 
were  instructed  to  believe  that  he  wrote  the  paper  attribut- 
ed to  him  by  comparing  it  with  other  papers  wrote  by 
him.  So  in  the  case  of  Lord  Ferrers  vs.  Shirley y  {I 
Phil/ipsy  368  J  and  Layer's  case ^  (\  State  Trials^  275,) 
witnesses  who  had  never  seen  the  parties  write,  were  per- 
mitted to  .speak  of  their  hand- writing  ;  bavins^  obtained 
some  knowledge  of  it  by  a  correspondence  with  thcni.— - 
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But  It  has  been  urfi^d  that  the  evidence  given  in  this  <*,a?nf 
is  excluded  by  the  rule  laid  down  in  the  case  of  Macftr-* 
son  vs.  Thootfi^  ( Ptake*s  N  P,  C.  20.  J  It  is  impossi- 
ble to  reconcile  the  application  of  that  rule,  to  the  extent 
contended  for,  with  the  obvious  principles  of  the  preced- 
inac  cases,  and  1  think  the  rule  itself  has  been  misconceiv- 
ed. It  does  not  appear  to  me  to  cxclurie  the  evidence  al- 
together, but  to  confine  its  operation  and  influence  within 
its  leo^Ttimate  bounds,  and  has  stamped  it  with  that  feeble 
character  which  renders  it  wholly  unsafe  to  act  upon.  I 
come  therefore  to  the  conclusion  that  as  a  circumstance  in 
aid  of  doubtful  proof,  comparison  of  hand-writing  is  ad- 
missible, but,  per  se^  is  so  feeble  as  to  be  unsafe  to  act  up- 
on ;  and  that  in  the  absence  of  any  other  proof,  it  would 
be  inadmissible,  because  it  proved  nothinj:^,  and  that  the 
evi(i(Mice  in  this  c  ise  was  properly  admitted.  This  view 
of  th  -'  first  ground  of  the  motion  concludes  the  second,  and 
no  remarks  on  it  are  necessary. 

The  motion  is  refused. 

Justices  Huger,  Notf^  Gantt  and  lUchardsorif  con- 
curred. 

Ilvnt^  for  the  motion. 
trioleauy  contra. 


The  Heirs  at  Law  of  Joseph  Witherspoon  vs.  the  Exe-' 
cutors  of  Joseph  Witherspoon. 

A  paper  was  offered  as  the  will  of  A.  the  preamble  being  in  the  hand^ 
writing'  of  a  friend,  and  tlie  disposing  clauses  in  the  writing  of  the  tes- 
tator, but  not  signed,  but  ending  with  a  verse  he  directed  to  be  en- 
graved on  his  tomb,  the  court  Held,  that  parol  evidence  of  his  decla-^ 
rations  were  admissible  to  shew  whether  he  intended  it  for  his  last 
will  or  not. 

Tried  at  Williamsburgh,  April  Term,  18S3. 
THE  defendant  propounded  in  the  Court  of  Ordinary  a 
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t  pnper  writing,  as  the  last  will  and  testament  o£  Joseph 
IVltherspoon.  The  Ciiption  which  was  in  the  usual  form 
of  :>  will,  «<  In  the  name  of  God,  Amen,  I,  Joseph  fVU 
ihcr.spoon^  &c."  was  written  hy  a  gentleman  in  the  neigh- 
bour! lood,  and  all  the  disposing  clat^s-^s  were  in  the  hand- 
writing of  the  deceased,  and  concluded  with  a  verse  which 
he  directed  to  be  engraved  on  his  tomb  stone.  It  was 
neither  dated  nor  signed  by  the  deceased,  nor  was  there 
any  subscribing  witness.  There  was  no  evidence  at  what 
time  it  was  written,  nor  of  the  animus  testtnidiy  except 
what  appeared  on  the  face  of  the  paper,  nor  when  it  was 
found,  nor  any  reason  given  why  it  was  not  completed. 
The  ordinary  pronounced  in  favor  of  the  paper,  and  ad- 
mitted it  to  probate  as  the  last  will  and  testament  of  the 
said  Joseph  fVitherspoon,  deceased  ;  and  this  was  an  ap- 
peal from  that  decision. 

On  the  trial  in  the  Circuit  Court,  the  plaintiffs  olBTered  to 
prove  that  the  paper  was  written  four  or  five  years  before 
the  death  of  the  deceased,  and  that  he  continued  in  good 
health  until  a  short  time  before  that  event;  that  at  the 
time  he  wrote  the  disposing  clauses,  he  declared  that  he 
did  not  intend  that  paper  as  his  will,  but  only  a  rough 
draft  from  which  he  proposed  to  have  one  drawn.  That 
he  made  the  same  declaration  frequently  afterwards,  and 
declared  his  intention  of  making  a  different  disposition  of 
his  property  ;  and  that  very  shor-ly  before  his  death,  it 
was  presented  to  him,  and  he  was  requested  to  execute  it, 
but  he  refused,  decl  ^ring  that  he  did  not  intend  this  as  his 
will,  and  would  not  execute  it.  The  presiding  judge  be- 
ing of  opinion  that  this  evi'lence  was  inadmissible,  reject- 
ed it,  and  the  j<  ry,  under  his  direction,  found  a  verdict 
in  accordance  with  the  decree  of  the  Court  of  Ordinary. 
The  plaintiff  moved  for  a  new  trial,  on  the  ground  that 
the  court  ought  to  have  permitted  the  evidence  tendered 
to  have  gone  to  the  jury. 

Mr.  Justice  t/bArwon delivered  the  opinion  of  the  court: 
The  decision  of  the  Circuit  Court,  by  which  this  evi- 
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dence  was  rejected,  is  predicated  on  the  rule  of  law  which 
excludc.s  parol  evidence  calculated  lo  add  to,  vary  or  con- 
troul  Uie  provisions  of  a  will,  f  Philli/s,  419,  J  Of  the 
correctness  and  the  salutary  effect«  of  this  rule  there  is  no 
question,  but  I  think  its  want  of  application  to  the  case  un- 
der  consideration  is  equally  clear.  The  error  appears  to 
wc  to  have  originated  in  applying  to  this  paper  the  ap- 
pellntionof  will.  The  law  writers  define  a  will  to  be  a 
contplete  and  legal  declaration  of  a  manV  intentions  as  to 
what  he  would  have  done  with  his  estate  after  his  death* 
Does  this  paper  comport  with  this  definition  ?  Is  it  a 
coj'  plete  and  legal  declaration  ?  To  determine  this  qnes- 
tion,  when  there  is  any  positive  rule,  we  must  look  to 
that  as  our  guide  ;  as  for  instance,  to  a  will  of  real  estate, 
the  statute  requires  that  the  name  of  the  testator  should 
be  «ii'rned,  aid  that  it  should  be  attested  by  three  witness- 
es. Without  these,  it  wants  that  complete  and  legal  char- 
ar'ter  reqiiired  by  the  definition  to  effectuate  the  object  of 
the  testator.  In  the  absence  of  any  positive  rule,  we  must 
resort  to  the  usnges  of  mankind  to  determine  it.  Thus, 
when  we  speak  of  a  bond  or  pn»missory  note,  we  know 
that  usage  has  rendered  a  seal  indispensable  to  the  char;»c- 
ter  of  the  first,  and  the  signature  of  the  drawer  to  the  lat- 
ter, and  without  these  appendages,  they  would  want  the 
most  essential  constituent  of  the  appellation  given  to  them  ; 
and  so  of  a  will,  it  was  never  heard  of  ;  that  a  man  of  or- 
dinary  understanding  sat  down  to  make  a  will,  professed- 
ly with  an  intention  not  to  sub>cribe  his  name  to  it.  Such 
a  thing  rarely,  if  ever,  happened.  When  we  speak,  there- 
fore, of  a  Will  as  containing  a  complete  and  legal  declara- 
tion, we  do  it  with  reference  to  that  circumstance.     Hia 

m 

siguuture  is  the  act  by  which  he  seals  his  sanction  to  the 
operation  it  is  intended  to  have ;  it  preclurdes  the  idea  that 
any  thing  more  was  intended  ;  it  is  the  factum  of  the 
thing  itself;  and  in  the  language  of  the  definition,  it  is  a 
complete  and  legal  declaration  of  his  intention;  and  in  such 
a  case,  the  rul.  would  oj^rate  ifi  full  force;  but  not  so 
witii  inspect  U)  Uial  to  which  this  fiuishing  sti:o]ie  is  not 
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given.  We  cannot  know  but  /roin  extrinsic  cirrunst     *  cs 
whether  the  testator  did  or  did  not  intend    to   jjive  ou  tr 
lep^Jtcies,  or  to  charge  those  already  given,  and  from  thiir 
y^ry  nature,  the}^  can  onlv  be  proved  by  parol.     It  is  not 
intended   to  lay   dowi   the    poi^ition   that  a  paper  which 
wants  the  signature  ot  a  testator,  can,  in  no  case,  operate 
as  a  will  ;  on  the  contrary,  there   are  number'ess  cases  in 
which  they  have  been  admitted  to  probate,  but  always  on 
proof  of  extrinsic  circumstances  going  to  show  the  animus 
testandi  ;  as  in   the  common  case  of  the  testator\s  being 
prevented  from  signing  by  his  sudden  death  ;  of  its  being 
found  amongst  his  valuable  p:tpers,  and  a  variety  of  others; 
but  in  all  these  cases,  it  will  he  found  to  need  the  aid  of 
those  circumstances  to  give  it  effect.     There  may  be  ca- 
ses which   would  constitute   an  exception  to  this  rule,  as 
when  it  was  expressed,  (if  such  a  case  ever  did   happen) 
that  the  testator  intended    it  should  operate  without   his 
siscnature,  or  when  it  was  apparent  from  the  paper  thiit  *^e 
intended  it  shouhl  so  operate ;  none   of  which  appear  to 
me,  however,  to  apply  to  this  case.     From  this  view  of 
the  caso,  it  is  apparent  that  the  rule  which  governed  the 
judgment  of  the  Circuit  Court  was  not  applicable  ;  and  in 
the  absence  of  authorities,  1  have  fqund  some  difficulty  in 
referring  the  case  itself  to  its  proper  principle.     It  appears 
to  me,  however,  to  fall   within  the  rule  which  admit*-  of 
parol  evidence  to   explain  doubts  created  by  extrinsic  cir- 
cumstances, (Phillips^  461, J     On  this  principle,  in  the 
case  of"  Beaumont  vs.  Feii,  (2  P.  Wms.  140,^  thecocrt 
permitted  parol   evidence  to  shew  that  Gertrude  Yay^d*' 
ly  was  the  person  to  whom   a  legacy  was  bequeathecl  by 
the  name  of  Catherine  Earnly,  There,  the  circumstance 
that  there  was  no  such  person    as  Catherine  Earnly  was 
extrinsic,  and  so  in  this  case,  the  will  being  incomplete, 
the  fact,  whether  he  intended  it  to  operate  as  such  was  al* 
80  extrinsic,  and  could  only  be  supplied  by  parol.     I  have 
not  been  able  to  discover  thai  this  question  has  ever  before 
been  made,  and  indeed  the  solution  appears  so  palpahle  as 
to  lead  to  the  ^oaclusiqn  that  it  never  has.     The  cases  in 
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which  such  evidence  has  beeii  achnitted,  without  opposi- 
tion, are  almost  numberless  ;  and  so  far  as  pret'cdet.t  can 
operate  to  establish  a  will,  none  is  better  cstabli^hed  thna 
that  it  is  admissible.  Indeed,  almost  all  the  contests  about 
admitting  wills  to  probate,  liave  arisen  on  those  p^e^ent- 
ed  in  an  unfinished  state,  where  the  factum  of  the  will 
and  the  animtis  testandi  were  the  principle  grounds  of 
contest,  and  which,  in  the  absence  ol"  written  evidence, 
could  only  be  proved  by  parol.  To  mention  one  only, 
it  was  admitted  in  the  case  of  Scott  vs.  hhodes^  (\  I  hiL 
VZy)  to  show  the  aninitis  testandi  in  relation  to  an  un- 
finished will,  although  it  was  apparent  on  the  face  of  the 
will  itself,  that  the  testator  intended  to  do  more,  to  give 
it  effect.  1  think  therefore  that  the  evidence  tendered 
was  improperly  i  ejected,  and  that  a  new  trial  ought  to  b% 
granted. 

Justices  Hugevj  Nolt  and  Richardsorij  concurrent 

Dunkin,  for  the  motion, 
Oourdin^  contra, 


Thb  State  vs.  Gulden. 

Where  the  defendant  hfts  been  indicted  for  murder  and  manslaufrhtei^ 
and  the  bill  thrown  out  by  the  grand  jury  for  the  murder,  but  found 
on  the  coiuit  for  manslaughter,  and  the  solicitor  enters  a  noiie  protegia, 
with  the  intention  of  presenting  a  new  bill  for  the  murder,  tlie  pri- 
soner will  not  be  ditcliarged,  but  may  be  bailed  at  the  discretion  of 
the  court. 

Tried  at  Colleton,  April  Term,  1823. 
A  BILL  of  indictment  was  preferred  against  the  de* 
fendant  under  the  act  of  1821,  for  murdering  a  slave.  In 
addition  to  the  count  for  murder,  it  contained  also  a  count 
for  killing  in  sudden  heat  and  passion  ;  and  the  grand  ju- 
ry found  a  true  bill  as  tQ  the  last  only,  and  the  defendant 
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appeared  and  demanded  his  trial  ;  on  which,  the  soliritor, 
with  the  permission  of  the  court,  entered  a  ncUe  proseqitu 
A  motion  was  then  made  to  discharge  the  prisoner.  In 
opposition  to  this  motion,  the  solicitor  exhibited  the  ex- 
amination of  several  witnesses  taken  on  the  inquest  held 
on  the  dead  body,  furnishing  strong  presumptions  ol' the 
guilt  of  the  defendant;  and  declared  his  intention  of  pre- 
ferring a  new  bill  against  him  at  the  next  tern>.  The 
court  rejected  the  mo- ion,  but  ordered  the  defendant  to  be 
bailed,  himself  in  S>2000,  and  two  securities  in  vS  1000 
each^  for  his  appearance  at  the  next  term.  A  n  otion  v\as 
made  in  this  court  to  rescind  that  order,  and  for  the  dis- 
charge of  the  prisoner,  on  the  folio  win£C  grounds  : 

1st.  Because  the  defendant  was  entitled  to  his  discharge 
on  the  rejection  of  the  first  count  by  the  grand  jury,  and  a 
jnolle  prosequi  entered  as  to  the  other. 

2nd.  In  any  event,  the  prisoner  was  entitled  to  be  bail- 
ed on  his  own  recognizance. 

Mr.  Justice  Johnson  delivered  the  opinion  of  thecorrt: 
The  rejection  of  the  bill  by  the  grand  jur^',  furnislcs  a 
strong  presumption  of  the  innocence  of  the  accused,  and  a 
nolle  prosequi  is  usually  preilicated  on  a  convictiun  on  the 
part  of  the  prosecuting  officer,  that  the  evidence  is  insuf- 
ficient to  support  the  prosecution  ;  it  is  therefore  usual, 
and  I  might  add  prima  facie  the  right  oi  the  accused  to 
be  discharged  in  either  case.  It  would  he  idle  and  oppres- 
sive to  retain  him  in  custody,  when  there  existed  no  in- 
tention of  pursuing  him  further,  and  more  so,  when  there 
was  no  foundation  for  the  prosecution.  Such,  however, 
is  not  the  legal  consequence  of  the  rejection  of  the  hill  by 
the  grand  jur}'',  or  the  entry  of  a  nolle  ]  roseqvi  ;  neithtT 
put  an  end  to  the  prosecution  ;  he  may  be  indicted  again 
for  the  same  offence  ;  and  Chitty  In  his  Treatise  On 
CrimiJial  Luw^  (vol.  1 ,  325,)  illustrates  the  rule  with  a 
case  from  Foster^  very  analogous  to  the  present.  There, 
a  true  bill  was  foun:!  against  the  accused  for  murder,  and 
ipon  the  developeme9t  of  the  facts^  it  amounted  to  petit 


326  Chnr^Cf^ton.    «Pg3, 

treason,  and  the  court.  heM  that  the  rrown  n>ierl  t  prnrnre 
the  iiidiclnient  to  be  quashed,  and  prefer  anotlier  forjeiit 
trcison.  The  effect  of  a  nolle  prosequi  is  much  the  s;*n  e. 
It  does  not  operate  as  an  acquittal  ;  for  the  accuseti  n  ay  he 
afterwards  indicted  for  the  same  ofience,  (\  Chiilt/, 
4^0,  J  Formerly  the  judges  exercised  a  ciscretion  in  dis- 
charging a  prisoner  acquitted  on  a  trial  before  the  petit  ju- 
ry of  an  atrocious  crime,  when,  in  his  opiiiion,  the  verdict 
was  against  evidence ;  and  might  conipel  him  to  find  secu- 
rity for  his  good  behaviour  ;  and  although  this  practice  is 
now  exploded,  even  at  this  day  when  on  a  trial  before  tl  e 
pvtit  jury,  the  prisoner  h;^s  been  acquitted  on  account  of 
such  a  defect  in  an  indictnjent  its  will  renc'er  it  no  bar  lu  a 
subsequent  prosecution  for  the  same  ofience,  the  cui.rt 
m-'iy,  in  its  discretion,  detain  him  in  custody  in  order  :o 
be  indicted  in  such  a  way  as  to  answer  the  ends  of  justice, 
(\  Chilly  On  Crim.  LoWy  649. J  It  results  thA  this 
prosecution  was  not  at  an  end,  and  the  accused  might  be 
again  indicted;  and  without  the  power  of  iHstaining  him 
to  answer,  the  right  to  prosecute  would  be  useless. 

2nd.  In  cases  not  bailable  as  a  matter  of  course,  the 
povver  is  to  be  exercised  in  the  discretion  of  the  court.— 
Kone  can  claim  it  dejurCy  fl  Chilly  On  Criminai  Law, 
9S.J  and  if  the  power  to  bail  be  discretionary,  it  follows 
that  the  character  and  quantum  of  the  bail  is  so  also.  'I  he 
court  might,  in  the  exercise  of  this  discretion,  have  refused 
to  admit  the  accused  to  bail  ;  it  might  have  bailed  him  on 
his  own  recognizance ;  but  this  court  is  satisfied  that  the 
power  was,  in  this  case,  discreetly  exercised  in  requiring 
the  accused  to  find  security  for  his  appearance  to  answer 
this  charge.     The  motion  is  therefore  refused. 

Justices  Huger^  Notly  Ganlt  and  liicliurdion,  con- 
curred. 

ihint\  for  the  mnt'on. 

Peli^ra^  Att'y  Gen.  contra. 
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The  State  vs.  John  Thomas. 


j$ji  in^'ctment,  under  the  act  of  1737,  for  steal 'ng  bank  bills,  &c.  Trust 
8U/.C  JL  sum  Certain  due  on  the  uou:s  and  unsatisfied  at  the  tmc  the 
theft  was  committed. 


Tried  at  Charleston,  January  Term,  1823. 

THE  prisoner  was  indicted  ibr  a  larceny  in  stealing  a 
pocket  book  and  sundry  bank  bills.  Tlie  indictment  con- 
tained three  counts  :  the  first,  charged  that  the  j  ri^t^ner, 
**  with  force  ajid  arms  at  Charleston,  in  the  distritl  of 
Charleston  aforesaid,  one  pocket  book  of  tlic  value  ofu  e 
dt'ilar,  of  the  proper  goods  and  chattels  of  c/r^An  Bnuej 
and  one  promissory  note,  called  a  bank  note,  for  the  pr>y- 
ment  of  five  dollars,  and  of  the  value  of  tive  dollars  ;  one 
promissory  note,  called  a  bank  note,  for  the  payment  of 
te.)  dollars,  and  of  the  value  often  dollars  ;  one  promisso- 
ry note,  called  a  bank  note,  for  the  payment  of  twenty 
dollars,  and  of  the  value  of  twenty  dollars  ;  and  one  pro- 
missory  note,  called  a  bank  note,  for  the  payment  of  fifty 
dollars,  and  of  the  value  of  fifty  dollars,  the  property  of 
the  said  John  Brvce^  feloniously  did  steal,  take  and  carry 
away  against  the  form  of  the  act  of  assembly,  &c." 

The  second  count  was  for  stealing  the  notes  alone,  de- 
scribing them  as  bank  bills,  and  difl'ering  from  the  first  in 
no  other  respect. 

And  the  third  count  was  at  comnnon  law,  for  stealing 
the  pocket-book  alone. 

The  proof  of  the  prisoner's  guilt,  both  as  to  the  bank 
ootes  and  the  pocket-book,  was  abundant,  bnt  no  evidence 
was  offered  as  to  the  value  of  the  pocket-book. 

The  jury,  under  the  direction  of  the  court,  found  a  ver* 
diet  of  guilty,  generally. 

A  motion  was  made  to  arrest  the  judgment  as  to  the  two 
first  counts,  on  the  jrrounds  stnted  in  the  opinion  of  the 
court  belowy  aaa  ior  a  uew  triai  as  lu  the  thirds  on  the 
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ground  that  there    was   no  evidence  of  the  value  ofth^ 
po«'ket-book. 

Mr.  Justice  Johnson  delivered  the  opinion  of  the  court : 

The  two  first  counts  in  this  indictment,  so  far  as  they 
reLie  to  stealing  the  bank  bills,  are  fourded  on  the  act  of 
173  7,  (Pub.  Laws^  147,  2  Brevard^  li^6,^  which  pro- 
vides, *•  that  if  any  person  or  persons,  alter  the  25tfi  day 
of  March,  1737,  shall  steal  or  take  by  robbery,  any  bond^ 
warrant,  bill  or  promissory  note  for  the  payment  or  secur- 
ing the  payment  of  money,  being  the  property  of  any 
other  person  or  persons,  or  of  an}' corporation,  notwith- 
standing any  of  the  said  particulars,  are  termed  choses  in 
action,  it  shall  be  deemed  and  construed  to  be  felony  of 
the  same  nature  and  same  degree,  and  with  or  without  the 
benefit  of  clergy,  in  the  same  manner  as  it  would  have 
been  if  the  offender  had  stolen  or  taken  by  robbery  any 
othei^  goods  of  like  value,  with  the  money  due  on  such  bill, 
bond,  warrant  or  note,  or  secured  thereby,  ami  remaining 
unsatisfied,  and  such  oflender  shall  suflfer  such  punishment 
as  he  or  she  should  or  might  have  done,  if  he  or  she  had 
stolen  other  goods  of  the  like  value  with  the  moniesdue 
on  such  bond,  warrant,  bill  or  note  respectivelj*^  secured 
thereby,  and  remaining  unsatisfied,  &c." 

The  ground  of  the  motion  in  arrest  of  judgment,  as- 
sumes the  position  that  an  indictment  framed  on  this  act 
must  state  a  sum  certain  due  on  the  notes  and  unsatisfied 
tit  the  time  the  theft  was  committed,  and  as  this  contains 
no  such  allegation,  it  is  defective,  and  upon  it  no  judg- 
ment can  be  rendered. 

In  framing  an  indictment  on  a  statute,  all  the  circum- 
stances which  constitute  the  definition  or  the  o -fence  in 
the  statute  itself,  so  as  to  bring  the  accused  precisely  with- 
in it,  must  be  stated  ;  and  so  inflexible  is  the  adherence  to 
this  rule,  that  not  even  the  fullest  description  of  the  offence, 
were  it  even  in  the  terms  of  a  legal  definition,  would  be 
sufficient  without  keeping  close  to  the  expression  of  the 
statute,  (I  C kitty  On  Crim.  Law,  281.  2  Foster,  424.  Jf 
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'Vhc  ueceosity  of  a  strict  conformity  to  this  rule  must  be 
apparciit  to  every  one  cosiversaiil  with  lc:2;.il  pro lee dings  : 
and  so  rigidly  is  it  adhered  to  in  tho  En;^li.sh  courti>,  that 
on  the  one  h;uul,  no  ollitr  dcscripliou  of  the  thin^  in 
which  the  oficnce  was  committed  is  jiccessary  to  be  sluied 
in  an  indictment  founded  on  a  statute,  but  that  contained 
in  the  statute  itself,  unless  the  value  become  necessary  to 
fix  the  grade  of  the  offence,  ("2  Leach,  1 103.^  And  on  the 
other  hand,  the  most  ample  description  will  not  supply 
the  omission  of  the  terms  used  in  the  statute,  f2  Eirst,  P, 
C  601.  In  the  applic«'*.tion  of  it  to  the  present  case,  it 
will  only  be  necessary  therefore  to  examine  the  charge 
and  inquire  whether  it  contains  all  that  the  act,  on  which 
it  is  founded,  renders  necessary  to  the  consummation  of 
the  offence.  To  take  a  single  instance,  (and  the  charges 
are  all  the  same  with  respect  to  the  bank  bills,)  the  pri- 
soner is  charged  with  stealing  **one  promissory  note,  call- 
ed a  bank  note,  for  the  payment  of-one  dollar,  and  of  the 
value  of  one  dollar."  This  description;  so  far  as  it  goes, 
may  be  well  ;  but  when  the  eourt  is  called  on  to  pro- 
nounce the  sentence  imposed  by  the  act,  it  will  be  found 
that  the  prisoner  is  to  suffer  the  same  punishment  that  he 
would  have  done,  if  he  had  stolen  '^  other  goods  of  like 
value  with  the  money  due  on  such  note,  'and  remaining 
unsatisfied,"  and  we  look  in  vain  through  this  indictment 
to  ascertain  that  fact ;  consequently  no  judgment  can  be 
pronounced.  It  was  argued,  however,  in  opposition  to 
this  motion,  that  this  deficiency  is  supplied  by  the  aver- 
ment that  the  note  was  ^^  of  the  value  of  one  dollar,"  and 
that  the  finding  of  the  jury  is  conclusive  as  to  that  fact. — 
The  rule  as  laid  down,  would  I  think,  be  a  sufficient  an- 
swer to  this  argument,  but  it  equally  follows  from  an  at-* 
tentive  analysis  of  the  indictment.  Stealing  choses  in  ac- 
tion was  not  an  indictable  offence  at  common  law,  and  the 
reason  given  is  that  their  whole  value  was  that  of  the  price 
of  the  paper  and  wax,  which  was  too  insignificant  to  be 
worthy  of  punishment,  and  they  are  only  rendered  valua- 
ble on  account  of  the  sum  due  or  wsecured  to  be  paid  by 
them  ;  if  therefore  the  sum  due  on  them  had  been  paid 
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and  satisfied,  there  was  an  end  to  that  value.  Now,  whe- 
ther the  averment  of  the  value  in  this  indictment  has  rela- 
tion to  the  paper  only,  or  whether  to  the  sum  due  upon  it, 
cannot  be  ascertained  from  the  indictment,  and  in  pro- 
nouncing judgment,  the  same  uncertainty  exists.  The 
sum  of  it  is,  that  where  nothing;  is  due,  there  is  nothing 
of  value  to  steal,  and  it  is  therefore  a  subject  on  which  a 
felony  cannot  be  committed,  f2  Leachy  1036.  4  Black- 
stone^  s  Comm,  234.  J 

The  act  of  the  Lesjislature  on  which  this  indictment  is 
framed,  and  the  statute  of  2  Geo,  2,  chap.  25,  s.  3,  with 
respect  to  this  question,  use  precisely  the  same  terms,  and 
it  will  be  found  by  reference  to  the  indictment  framed  on 
that  statute,  that  they  all  contain  the  averment  that  the 
sum  mentioned  in  the  note,  &c.  was  due  and  unsatisfied  at 
the  time  the  felony  was  committed.  (  Vide  for  the  Sta- 
tute, 3  Chitty  On  Crim,  Law,  928.  Precedents,  ibidj 
968,  91, yl  and  in  the  absence  of  any  positive  rule  on  the 
subject,  it  is  safest  to  adhere  to  them.  Precedents  so 
long  established  and  so  universally  used,  are  at  least  safe, 
and  although  we  may  not  at  once  see  the  imperious  ne- 
cessity of  all  they  contain,  at  another  time,  and  on  another 
occasion,  their  usefulness  ma}'  be  developed.  With  re- 
spect to  the  third  count,  and  so  much  of  the  first  as  relates 
to  the  pocket  book,  there  is  no  doubt  that  they  are  good, 
and  that  the  court  would  be  justifiable  in  pronouncing  sen- 
tence on  the  prisoner  ;  but  there  are  circumstances  which 
enter  into  this  case,  which  call  on  the  court  to  exercise  a 
humane,  and  at  the  same  time,  sound  discretion  in  send- 
ing it  back.  In  the  first  place,  there  was  no  evidence  of 
the  value  of  the  pocket-book,  and  in  the  next,  the  bank 
bills  which  were  stolen  at  the  same  time,  were  evidently 
the  basis  of  the  prosecution;  and  above  all,  this  is  a  second 
conviction  for  grand  larceny,  and  the  court  would  be  call- 
ed on  to  pronounce  the  sentence  of  death  on  the  prisoner, 
and  the  great  probability  is,  that  if  the  prosecution  had 
♦rested  on  the  theft  of  the  pocket-book  alone,  which  at 
most  could  have  been  but  of  little  value,  the  jury  might 
have  been  induced  to  find  the  prisoner  guilty  of  petit  lar- 
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ceny.  The  motion  to  arrest  the  judgment,  so  far  as  re- 
lates to  the  charges  for  stealing  the  bank  noteis,  and  for  a 
new  trial 9  so  far  as  relates  to  stealing  the  pocket-book,  19 
therefore  granted. 

Justices  Nott^  Gantt  and  Richardson^  concurred. 

Sice^  for  the  motion. 
Peiigruy  Att'y  Gen.  contra. 


[This  case  was  not  delivered  to  us  until  after  the  Cohimbia  Term  wflis 

printed.] 

Hugh  Yoitng  vs.  John  Stockdale. 

Where  a  deed  was  26  years  old,  and  offered  in  evidence^  it  was  held 
sufficient  to  prove  the  hand-writing  of  the  grantor  and  one  of  the  sub- 
scribing witnesses ;  all  the  parties  being  dead,  and  the  other  subscrib- 
ing witness,  a  young  man,  when  he  signed,  and  his  writing  unfonned^ 

Fairfield  district^  tried  before  Mr.  Justice  Coicock,  No- 
vember Term,  1822. 

Trespass  to  try  Titles. 

THE  plaintiff  claimed  under  a  grant  to  George  Evans 
in  December,  1771,  for  3000  acres,  and  offered  evidence 
to  shov^  that  Evaris  had  conveyed  to  John  But  ledge.  He 
then  produced  a  deed  from  Charles  But  ledge  to  the  plain- 
tiff, dated  1st  June,  1799,  for  700  acres,  and  proved  that 
he  was  one  of  the  heirs  otJohn  But  ledge. 

The  defendant  offered  in  evidence  a  deed  from  John 
But  ledge  to  Edward  Butledge,  dated  6  th  May,  1794, 
mortgaging  the  lands  he  bought  from  Evans^  the  grantee, 
ana  giving  the  said  Edward^  his  heirs,  &c.  a  power  to  sell 
and  convey.  This  deed  was  witnessed  by  Keating  L. 
Simons  and  John  Dunlap. 

Judge  Colcock  who  presided,  proved  the  hand  writing 
of  John  BiUledgty  the  grantor,  and  of  Keating  L.  Sim- 
ons y  one  of  the  subscribing  witnesses,  and  that  both  the 
subscribing  witnesses  were  dead.  He  could  not  prove  the 
hand  writing  of  Dunlap,  but  stated  that  Dunlap  must 
have  been  a  very  young  man  when  he  witnessed  the  deed, 
under  age  as  be  believed,  and  his  hand  unformed ;  that  he 
studied  law  in  Mr.  Edward  Rutledge^s  office^  and  tbal^ 
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his  hand  writing  improved  very  much  afterwards,  lie 
had  no  doubt  that  Dvnlap  had  witnessed  the  deed,  but  he 
could  not  prove  the  hand  writing.  His  honor  rejected 
the  deed,  because  Dunlap^s  hand  writing  was  not  proved. 

Mr.  John  Rut  ledge  left  eigJit  children,  and  the  jury 
found  for  the  plaintiff  one  eighth  of  the  land  sued  for 
without  locating  it ;  but  no  damages. 

The  defendant  appealed  and  moved  for  a  new  trial. 

1st.  Because  the  deed  from  John  Rut  ledge  to  Edwri^d 
Rutledge  was  sufficiently  proved,  and  ought  to  have  been 
received  in  evidence. 

2d.  Because  the  verdict  is  void  for  uncertainty. 

Mr.  Justice  Richardson  delivered  the  opinion  of  the 
court  : 

The  deed  offered  in  evidence  was  old;  and  the  grantor 
Rut  ledge,  and  the  witnesses  all  dead. 

Under  these  circumstances,  the  hand  writi*  ^  of  Rut- 
ledge  and  of  one  witness  was  well  proved;  and  that  of 
the  other  witness  proved  to  have  changed  after  he  grew 
up  to  manhood  ;  and  though  the  witness  would  not  swear 
to  it,  he  could  not  but  believe  it  to  be  Dunlap^s  hand 
writing. 

The  law  docs  not  require  in  any  case  all  the  testimony 
which  can  be  adduced,  but  that  whatever  is  adduced  shall 
be  the  best  the  nature  of  the  case  affords,  (See  1  East, 
450.  2  Bay,  142.  G  Binney,  45.  1  Camp.  45,  (f^c.) 
as  where  there  are  several  witnesses  to  a  deed,  it  is  enough 
that  one  be  sworn  to  the  execution  of  it. 

In  the  case  before  us,  not  only  was  Dunlap  dead,  and 
his  hand  writing  greatly  changed,  but  the  deed  26  years 
old,  which  rendered  it  very  difficult  of  more  certain 
proof.  Four  years  more,  and  it  would  have  been  proved 
from  its  age  alone.  It  was  then  evidently  a  case  admitt- 
ing of  secondary  evidence,  and  better  proof  of  the  hand 
writing  of  the  parties  than  that  which  was  adduced^  could 
scarcely  be  expected  at  this  day. 

The  motion  is  therefore  granted. 

Justices  HugeVj  Nott,  Gantt  and  Johnson,  concurred, 

Clark,  for  the  motion. 

Peareson  4*  De  Saussure,  contra. 


INDRX. 


AGENT. 
See  Vendue  Muster^  1. 
Wuf^anty, 
i.  Where  the  ag-ent  of  the  cap- 
tors libelled  tiie  prize  in  their 
owTi  names,  for  the  cuptors,  and 
the  prize  o^oods  were  sold  by 
the  order  of  the  Court  of  Admi- 
i-alty,  the  court  held  tlie  ag-ents 
might  bring'  an  action  in  theii' 
own  names  for  tlic  purchase 
money,  146 

3.  Also  hild,  that  the  Marshal,  • 
who  made  the  sales  was  a  com- 
petent witness  to  prove  the 
same.— Z><f^it  vs.  Byamt,        146 
• 

AMENDMENT. 

See  JPractice,     5. 

APPRENTICE. 

See  Maater  and  ^IppretUice. 

ARBITRATORS. 

See  A-aards. 

ARREST  OF  JUDGMENT. 

See  Indictment* 

ASSIGNMENT. 

See  Intolvent  Debtor.     Chose 
in  Action. 

ATTORNEY. 

1.  On  a  rule  against  an  attor- 
ney for  not  paying-  over  mo- 
ney to  his  client,  it  will  be  dis- 
charged, if  it  appear  that  ex 
segno  et  bono,  he  is  not  entitled 
to  it. — Bifnentan  va.  Waahing" 
ion,  493 

ATTACHMENT. 

1.  The  City  Court  of  Cliarks- 
ton  has  no  jurisdiction  of  cas- 
es in  attachment.^-7^Aiian  va. 
Thompson,  43 

d.  Where  a  garnishee  omits  in 
his  return  to  state  what  gtHxls, 
&c.  may  be  in  his  "  power,"  as 
well  as  possession,  &c.  the  at^ 
taching  creditor  should  make 
'his  exceptions  to  such  return 
by  suggestions,  and  not  file  a 
declaration  against  the  garni- 
shee as  if  no  return  had  been 

•  made. — Tavel  va.  Barre,         201 

3.  A  domestic  attachment,  it 
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seems,  cannot  be  levied  ori 
land.— JSoyct?  r».^  Orvena,  206 

4.  Judgment  b}-  default  may  be 
taken  against  a  garnishee  in  at- 
tachment, as  in  other  cases. — 
Gracy  £jf  Co.  va.  Coatea,  224* 

5.  But  tlie  garnishee  is  not  liable 
for  the  costs  recovered  against 
the  absent  debtor,  except 
where  it  appears  that  he  has 
funds  in  his  hands  sufficient 
for  that  purpose .  In  those  ca^ 
ses  they  are  given  by  the  act, 
and  in  no  other,  l6 

6.  Partnershp  property  may  be 
attached  for  the  individual  debt 
of  one  of  several  co-partners. 
Scftaizill  &  Co,  va*  Bolion,       478 

7.  Partnership  property  may  be 
attached  for  the  individual 
debt  of  one  of  the  partners,  af- 
ter the  partnership  has  been 
dissolved,  and  a  receiver  ap- 
pointed bv  court  to  g^t  in  arid 
dispoiie  of  the  assets.  lb 

8.  S.  W.  C.  &  A.  under  the  firm 
of  S.  &  Co.  were  in  company, 
ami  did  business  in  Lexington, 
Kentucky,  and  C.  and  A.  two 
of  the  partners,  did  business 
in  New- York,  under  the  firm 
of  A.  C.  &  Co.  On  the  Ist  of 
November  the  Kentucky  house 
dissolved,  and  afterwards  the 
New-York  house  being  com- 
plainants, and  the  Kentucky 
house  defendants  to  a  .<fuit  in 
theU.  S.  Circuit  Court,  at  Lex- 
ington, the  court  appointed  S. 
of  the  Kentucky  house  to  get 
in  and  pay  away  the  partner- 
ships assets,  and  commissiono 
'ers  were  appointed  to  state 
the  accounts  between  the  part- 
ners. On  the  6th  August, 
1818,  BoUon  &  Co.  attached 
in  Charleston  funds  of  the 
Kentucky  house,  for  a  debt 
due  by  the  New- York  house. 
The  Kentuckv  house  contend- 
ed  that  in  consequence  of  the 
decree  in  Kentucky,  the  funds 
of  that  house  were  not  subject 
to  such  attachment  until  a  set- 
tlement under  that  decree ; 
but  the  court  refused  to  di»* 
chaig^the  attachment,  Ik, 
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AWARDS. 

1.  Upon  an  agreement  to  refer 
nuitiers  in  dispute  to  two  arbi- 
trators, "  wita  power  in  case 
at'  disig^eement  to  choose  an 
umpae,"  the  arbitrators  may 
select  the  umpire  before  they 
act  upon  tlie  reference. — Peck- 
vn.  H'nkc'ju  279 

2.  Ati  a^'.ird  tiiat  Uie  plaintifi' 
shouid  g'lve  the  defendant  tuf- 
ficient  indemnity  as  to  certain 
contracts,  and  sliould  indemm- 
fy  him  a^nst  certain  other 
supposed  claims,  is  not  voiii  for 
uncertainty;  but  tue  words 
were  held  to  mean,  from  the 
whole  context  of  the  award, 
the  mere  personal  responsibU- 
ity  of  the  plaintiff,  and  not  a 
bond,  &c.  Ih 

BAIL. 

1.  Bail  is  not  discharged  in  con- 
sequence of  the  plaintiff  tak- 
ing out  a,/f .  fa.  previous  to  the 
issuing  of  a  ca.  sa. — Ogierva* 
Hiffgins,  8 

2.  No  special  order  for  bail 
need  be  endorsed  upon  a  writ, 
where  the  plaintiff  swears  to  a 
particular  siun  due  upon  the 
recission  of  a  contract.— vUtc- 
klevs.  Baher,  250 

).  No  person,  (unless  a  tran- 
sient person,)  can  be  held  to 
bail  for  a  less  sum  than  $30  61 
Chethire  va.  Edaon,  385 

BASTARD. 

1.  The  presumptipn  should  be 
always  in  favor  of  the  legiti- 
macy of  a  child,  and  he  should 
not  be  bastardized  by'  mere 
rumor. — Vai^han  v»,  Jihode9,23T 

2.  On  an  indictment  for  bastar- 
dy, it  is  unnecessary  to  allege 
that  the  child  is  likely  to  be- 
come a  burthen  upon  the  dis- 
trict, and  that  the  defendant 
refused  to  enter  into  recogni- 
zance for  its  support,  in  pur- 
suance of  the  act  •  and  i^such 
iverment  be  made,  it  need  not 
be  proved.  If  the  defendant 
did  give  such  bond,  he  should 
plei^  it  in  bar. — State  va,  Mc. 
DonaUk  299 


BILLS  OF  EXCHANGE  ANH 
PRO>USSORY  NOTES. 

6*e»  KxectUor. 

1.  In  an  action  by  an  indorsee 
against  an  indorser,  notice  of 
non-payment  was  proved  to 
liavc  been  given  the  indorser, 
but  the  court  held^  tliat  it  was 
uect:^^.^■v  to  make  the  indor- 
ser  lable  to  prove  an  actual 
demand  upon  the  drawer,  pre- 
vious to  the  notice  of  non-pay- 
ment to  tlie  indorser. — Aubin 
va.  Lazerua,  134 

2.  Where  a  note,  made  bona 
fide  for  valuable  considera- 
tion, is  bi'ought  into  inai'ket, 
it  may,  like  any  other  proper- 
ty, be  sold  for  less  than  its  no- 
minal value — Fleming  va.  Mil- 
ligan,  17S 

3.  A  note  payable  on  demand, 
is  not  entitled  to  days  of  grace; 
but  an  action  may  be  imme(U- 
ately  brought  without  any  otli- 
er  demand  being  made. — Har^ 
rison  va.  Cummer^  24^ 

4.  A.aad  B.  gave  a  joint  and 
several  note  to  C.  auerwards, 
by  agreement  with  A.  &  C. — 
D.  signed  his  name  to  tlie  same 
note,  and  C.  then  brought  an 
action  against  A.  B.  and  D. 
upon  tlieir  joint  and  aeveral 
note,  the  court  heldf  that  tlie 
plaintiff  should  fail,  as  liis  oi* 
legato  and  probata  did  not  cor*' 
respond.  The  note  not  being 
n  Joint  contract  by  D.  and  A. 
&C.— /vcaw.  P«c*<r«,  27i 

5.  The  endorser  of  a  note  is  dis- 
cliarged,  if  notice  of  non-pay- 
ment by  the  drawer  is  not  giv- 
en, or  if  a  demand  be  not  nuide 
on  the  draiwer,  although  the 
note  be  drawn  in  the  name  of 
a  firm  which  is  dissolved.-^ 
Butler  va,  Denham^  350 

6.  An  assignment  c^  a  choae  in 
action  not  negotiable,  has  al- 
ways been  considered  by  our 
court  as  a  letter  of  attorney  to 
the  assignee ;  the  assignee  or 
holder  m  one  that  is  negotiable 
may  therefore  elect  to  regard 
himself  in  that  character,  or 
sue  in  his  own  name.-*- H^orr 
va.  Key^  37* 
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7.  An  indonet  of  a  sealed  note 
is  not  liable  as  an  indoracr,  and 
where  ho  suff-rcd  judgment 
to  go  against  h-.n,  he  was  not 
allowed  to  recover  tlic  costs  so 
incurred  from  tlic  drawer. — 
Purka  va.  Dukes,  380 

8.  An  indorser  to  a  note  made 
payable  to  bearer  is  liable  as 
upon  a  new  bill  to  the  bearer. 
Eccles  V8.  Ballard,  388 

9.  Whether  there  was  any  arti- 
fice used  to  get  tlie  indui'se- 
inent»  or  if  it  was  made  under 
circumstances  that  would  ex- 
empt the  indorser  from  liabili- 
ty, is  for  the  juiy;  and  the 
question  of  diligence  in  mak- 
ing a  demand  on  the  drawer 
and  notice,  in  the  same  man- 
ner depend  on  circumstances, 
and  must  be  left  to  tlie  jury .        Jb 

10.  Notice  of  non-payment 
must  be  given  to  one  who  in- 
dorses a  note  after  it  becomes 
due,  as  to  an  indorser  of  a  note 
before  it  becomes  due — Stock- 
man V8.  Riley,  398 

11.  If  the  3d  day  of  grace  hap- 
pen on  a  Sunday,  the  demand 
may  be  made  on  the  second. — 
Tuman  va.  Harman,  436 

12.  The  acceptor  of  a  bill  of 
exchange,  and  the  maker  of  a 
promissoiT  note  arc  not  liable 
to  an  indorser  for  tlie  costs 
which  he  may  hare  incurred 
in  consequence  of  default  of 
pa}nnent   by    them. — Satoyer 

U  Steel  V9,  Steel,  459 

CAVEATS. 
See  Tre9ptu9  to  try  Title: 

CHOSE  IN  AtTION. 
1.  An  assignment  of  a  chote  in 
action  not  negotiable,  has  al- 
ways been  considered  by  our 
court  as  a  letter  of  attorney  to 
the  assignee;  tlic  assignee  or 
holder  of  one  that  is  negotia- 
ble, may  therefore  elect  to  re- 
gard liimself  in  that  character, 
or  sue  in  his  own  name — Ware 
P9,  Key,  3r3 

CHALLENGE. 

See  piti^. 


CITATTON. 

1.  A  citatioii  fitiii  *h'  oi'dinai^, 
giv.ng  notict  of  on*  %  .nen* 
tion  to  apply  for  aa«v  Jiibtra- 
tion,  need  not  be  published  in 
a  newspaper ;  but  it  is  enough 
if  re^  oy  an  officiating  cler- 
gyman in  church — Sargent  ve. 
Fox,  309 

CITY  ORDINANCE. 
1.  The  evidence  to  conv.ct  a 
person  undri  the  IJth  claoiie 
of  an  oixiiJiaiice  of  the  citv  of 
Ciiarleston  ot  1815,  prolijbit* 
ine-  retailers  of  liquor^  from 
seUing  to  persons  of  coh>r,  or 
admitting  tliem  mto  tlieir  pre- 
mises after  certain  horn's,  is 
sufficient  if  it  be  proved  that 
such  persons  were  seen  in 
such  shop  after  such  hour, 
drinking  spirits  and  water; 
though  no  money  was  seen 
paid. — Council  v».    Van  Mo- 


ven. 
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2.  The  court  held  tliat  a  feme 
covert,  sole  dealer,  was  liable 
to  the  penalty  under  such  or- 
<Unance,  though  the  Iic]pior 
was  handed  to  the  negro  by 
her  husband,  she  being  pre- 
sent, and  he  acting  as  her 
clerk,  Jb 

3.  The  words  <*  admit  into  his 
or  her  premises  any  negro  or 
person  of  coltjr,  or  in  any  man- 
ner sek  or  retail  to  the  same," 
do  not  mean  *'  iuhnit  into  his, 
&c."  and  "in  any  manner, 
&c."  Jb 

COPARTNERS. 

1.  One  copartner  cannot  autho- 
rize an  appearance  for  the  oth- 
er.— IJaalet  v8.  Street,  310 

2.  A  busine&s  in  M'hich  two  aic 
engfa^d,  but  having  no  mutu- 
al interest  in  the  capital  invest- 
ed, and  no  stipulation  fur  mu- 
tual loss,  is  not  a  copartner- 
ship.— Jjo-wry  va.  Brooka,        421 

CLERK  OF  COURT. 
1.  A  clerk  of  the  court  is  ex- 
empt from  working  on    the 
roads. — Harrington  va.  Com,    400 

CONVEYANCES. 

1.  No  excuse  can  be  made  for 
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te,  13  for  a  breach  of  warranty, 
may  be  recovered  before  a 
magistrate,  if  tlie  amount  be 
within  his  jurisUlction. — Co' 
henvn.  Saddler,  •  239 

3.  In  411  action  of  trespass  vi  et 
4irmt\  for  breaking  and  enter- 
ing the  plaintiff's  close  and 
removing  his  fence,  the  neces- 
sary and  unavoidable  conse- 
qfuence  of  which  was  the  loss 
oif  hiscrop^  the  court  heUlXhe 
plaintiff  might  prove  the  loss 
of  his  crop  to  enliancc  dama- 
ges.— Harden  va,  Kennedy^      277 

3.  Upon  a  failure  of  a  warran- 
ty of  title  to  personal  proper- 
ty,  the  rule  of  damages  is  tlie 
price  paid  for  the  property, 
with  interest  from  the  time  of 

the    purchase. Ware    va. 

WeathrMlj  413 

4.  The  same  rule  of  damages, 
it  seems,  applies  as  well  to 
jeal  as  penooal  property,  lb 

DISCOUNT. 

I.  Where  a  party  sued  in  the 
City  Court  of  Chai'leston,  ap- 
plied for  a  certiorari  to  remove 
the  case  to  the  Circuit  Court, 
on  the  ground  that  he  had  a 
discount  to  set  up,  the  amount 
of  which  exceeded  the  City 
Coui^t  jurisdiction,  the  court 
refused  it  on  the  ground  that 
the  defendant  mie^t  have  his 
cross  action ;  and  besides,  he 
was  sued  in  his  own  right,  and 
his  discount  was  as  executor. 
Ex  Parte  Doytey^  185 

%  The  court  has,  at  common 
law,  the  power  to  order  mutu- 
al judgments  to  be  set  offa- 
gaiHst  each  other ;  but  a  per- 
son should  avail  himself  ofthe 
earliest  opportunity  to  make 
such  application,  and  not  to 
delay  before  tlic  interest  of 
third  persons  have  become  in- 
Tolved.—  H'iUianu  t»».  Evans,  203 

3.  Whei-e  tlie  plaintiff,  un<lcr 
particular  circumstances,  took 
the  defendant  with  a  ca.  sa. 
the  court  refused  his  motion 
to  set  off  their  mutual  judg- 
ment8»  lb 

%.  On  a  motion  being  mnde  to 


set  off  mutual  iudgments  at 
the  same  court,  during  which 
they  were  obtained,  tlie  court 
granted  the  motion,  notwith- 
standing the  opposite  party 
had  assigned  his  judgment  to 
a  third  person;  the  assign- 
ment being  so  promptly  made, 
excited  suspicion  tliat  it  had 
been  done  to  prevent  a  setoff. 
Duncan  va.  Blaomstochy  318 

5.  It  was  also  held,  that  a  judg- 
ment recovered  in  an  Inferior 
court  might  be  set-off  against 
one  of  a  superior  court,  Jh 

6.  A  verdict  or  judgment  is  not 
negotiable ;  the  court  will  ne- 
vertheless respect  an  assign- 
ment of  such  where  it  appears 
calculated  to  promote  tlie  ends 
of  justice ;  but  not  where  it 
lias  a  contrary  tendency,  lb 

7.  The  assignee  of  an  open  ac- 
count cannot  offer  the  account 
in  discount  of  his  own,  sued 
upon  by  the  plaintiff. — Brfrwn 
vt,  Tlimpaoti,  476 

DISTRESS. 

See  Replevin, 
1 .  A  horse  sent  to  a  livery  sta- 
ble to  be  fed  and  taken  care 
of,  is  not  hable  to  be  distndn- 
eel  for  rent. — Ymingblood  vt. 
lAttsiry,  ^  39 

DOWER. 

1.  A  wife  is  not  entitled  to  dow- 
er of  land  bought  by  the  hus- 
band, and  by  him  moiigaged 
previous  to  marriage  to  the 
vendor  for  the  purchase  mo- 
ney.—  Crafts  vt.  Crajtty  54 

DUEL. 

1.  The  principal  who  sends  a 
challenge  or  fights  a  duel  is 
embraced  in  the  act  of  1812. 

Stute  V9.  DupofU,  334 

2.  The  declarations  of  the  se- 
cond are  admissible  against 
tlie  principal.  lb 

3:  The  provisions  of  the  act 
tliat  proliibits  an  offender  from 
lioldmg  any  ofiice  of  honor, 
profit  or  tnist,  or  of  exercising 
any  trade,  profession  or  call- 
ing, docs  not  constitute  a  psi4^ 
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©f  the  wntence  to  be  passed 
on  one  convicted ;  and  whe- 
ther constitutional  or  not,  can 
only  be  determined  upon  a 
person  so  convicted  attempt- 
ing  to  hold  any  such  ofHce,  Sec.  lb 

EJECTMENT. 

See  Trespass  to  try  Titles. 

EVIDENCE. 

See  Bastard.     Duel.     Insurance. 
Witness. 

1.  To  induce  a  belief  that  a  re- 
ceipt was  endorsed  upon  a 
note  to  reduce  the  balance 
within  tlie  summary  process 
jurisdiction,  it  must  be  so  pro- 
ved, and  will  not  be  presiun- 
ed. — Cferard  vs.  Fiske,  11 

9.  The  protest  of  a  notary  who 
is  dead,  (the  hfcnd-uniting  be- 
Sng  proved,)  is  not  admissible 
to  prove  a  demand  on  the  ma- 
ker of  a  note,  and  notice  to 
the  indorser. — WiUiamson  vs. 
Patterson^  132 

3.  But  admissible  by  a  subse- 
quent act  of  assembly,  lb 

4.  As  to  what  acts  of  a  public 
officer  are  judicial  or  extra- 
judicial, and  admissible  in  ev- 
idence.—  WiUiamson  vs.  Pat- 
terson,  b 

5.  Where  the  subsdPibing  wit- 
ness to  a  bond  is  dead  or  out 
of  the  state,  the  next  best  evi- 
dence to  prove  tlie  execution 
of  the  bond,  is  the  proof  of  the 
hand-writinff  of  tiie  obligor 
with  the  additional  evidence 
of  the  hand-writing  of  such 
subscribing  witness. — Plunket 
vs.  Bowmany  138 

6.  In  an  action  by  a  book-keep- 
er of  a  bank,  for  money  had 
and  received,  on  account  of  a 
!lbort  charge**  on  a  check  (un- 
dercharged,) the  book-keep- 
er's book  kept  by  him,  unac- 
companied by  lus  oath,  (the 
check  not  being  produced,^ 
cannot  be  admitted  in  evi- 
dence upon  proof  of  his  hand- 
writing.— Langton  vs.  Bver- 
tfiffhaniy  159 

7.  Any  thing  may  be  given  in 
(n-idcnce  in  reply,  which  is  a 


direct  answer  to  that  produced 
on  the  part  of  the  defendant. 
Scott  vs.  Wood-wardy  161 

8.  So  in  trespass  to  try  titles, 
where  the  defendant  has  shewn 
an  elder  grant,  the  plaintiff 
may  do  away  the  effect  of  it, 
in  reply,  by  proving  an  ad- 
verse possession,  IS 

9.  Under  a  declaration  for  f»©- 
netf  had  and  received,  paid,  laid 
out  and  expended,  the  plaintiff 
cannot  give  in  evidence  fraud 
and  misrepresentation  in  the 
sale  of  a  chattel. — Bead  vs. 
Ihmcany  167 

10.  Where  there  has  been  an 
express  warrant}',  the  action 
must  be  upon  such  warranty, 
and  not  upon  any  implied  wai^ 
ranty,  R 

11.  Wherever  fraud  or  deceit 
forms  the  ground  of  the  right 
to  recover,  a  scientej'  must  be 
alleged  and  proved,  B^ 

12.  A  bin  of  sale,  it  seems, 
forms  no  exception  to  the  ge- 
neral rule  that  parol  testimo- 
ny is  inadmissible  to  contra- 
dict or  explain  a  deed,  R 

13.  Proof  of  a  promise  made  to 
an  executor  will  not  support 
an  allegation  of  a  promise  to  a 
testator^ — Gletm  vs.  McCul- 
hu^h,  212 

14.  Where  the  bearer  of  a  note 
brings  an  action  against  the 
maker  who  sets  up  a  breach  of 
wartantj-,  on  account  of  un- 
soundness in  tlie  property 
bought,  the  declarations  of 
the  patfee  are  inadmissible.— 
lightner  vs.  Martin^  ^\A 

15.,  The  person  who  sold  a  ne- 
gro to  the  payee  a  few  months 
previous  to  tlie  same  being 
sold  to  the  maker,  is  a  compe- 
tent witness  in  an  action  by 
tlie  bearer  against  the  maker, 
to  prove  the  soundness  at  the 
time  he  sold  her,  3 

16.  Except  where  an  action  is 
on  an  instrument  which  car- 
ries on  its  face  the  evidence  of 
consideration,  it  must  be  aver- 
red in  the  declaration,  and 
proved- — Douglass  vs.  Datne,  218 

17.  The  mere  acknowledgment 
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of  ft  debt,  ¥^thout  mention! n)^ 

any  i.-j-t  i^uW  aiTiount,  wili 
noi  i.-.i  )>'v>:ize  a  jiiry  to  give  a 
A-e?\lict  for  a  specific  sum,         lb 

18.  iiut  whei'e  the  detcndaut 
in  a  note  to  the  plaintiff,  <*  cal-  . 
ciJated  that  four  hales  of  cot- 
ton would  pay  the  amount" 
due,  accompanied  with  an  or- 
der on  liis  affent  to  deliver  to 
the  plaintin  "  the  cotton  he 
the  (defendant)  had  won  at 
tlie  Camden  main  /'  The 
court  heldthsX  tlie  jury  mig-ht, 
upon  such  evidence  {five  a 
verdict  lor  tlie  amount  of  four 
bales  of  cotton,  or  that  parol 
evidence  might  have  been  g^- 
vtn  to  showYiow  much  cotton 
the  defendant  had  won  at  Cam- 
den, and  a  verdict  for  that  a- 
mount  would  have  been  g^ood.  lit 

19.  Where  a  witness,  not  to 
criminate  himself  is  excused 
from  answering  a  question  or 
from  being  examined  g^nei'al- 
ly,  his  declai'ations  as  to  the 
same  facts,  affecting  the  cha- 
racter of  a  third  pci'son,  can 
not  be  given  in  evidence  : 

1st.  Because  such  pai-tial  and 
exftarte  evidence  should  not 
be  allowed  to  the  injury  of  any 
character ;  and 

2ndly.  Because  a  witness  can 
not  be  cross  examined  to  any 
fact,  which,  if  admitted,  would 
be  collateral  and  wholly  irrel-  • 
evantto  the  matter  in  issue, 
for  tlie  puipose  of  contradict- 
ing ana  discrediting  him  by 
other  evidence,  in  case  he 
should  deny  the  fact — ^et- 
tlet  x'8.  Hanitoiij  230 

20.  No  witness  residing  in  the 
state  can  be  examined  de  bene 
eatCy  by  the  common  law,  and 
we  have  no  statute  authorizing 
such  an  examination  of  a  wit- 
ness residing  witliin  40  miles, 
merely  because  he  is  a  presi- 
dent of  a  bank. — English  v», 
En^Uth,  238 

21.  If  a  defendant  before  a  ma- 

Sistrate  will  hot  offer  to  deny 
ie  debt  on  oath,  the  oath  of 
the  plaintiff  is  sufficient  to 
pixivc  the  demand.— 'CoAm  V9, 


ScuUfler,  ^59 

2'2.  'I  lie  declarations  of  the 
I)ayee,  indorsing  a  note,  made 
af\er  tlie  ndte  was  di-av.  n,  but 
prior  to  his  indorsement,  that 
the  note  had  been  given  for  an 
illegal  consideration  (gaming) 
are  competent  testimony  to  in- 
validate Uie  note  in  the  hands 
of  an  indorsee. — iSn^(§Tciv  r#. 
Martin,  241 

23.  P.  gave  G.  an  order  to  per- 
mit R.  to  have  goods  on  credit) 
and  he  P.  woiud  b<.*  accounta- 
ble. It.  got  goods  of  G.  and 
gave  him  his  note  for  tiiem ; 
upon  un  action  by  il.  a^inst 
P.  for  the  price  of  these  goods^ 
the  court  held  that  G.  was 
bound  to  prove  tJiat  the  note 
given  him  by  R.  liad  never 
been  negobate4  or  paid. — 
Goodman  xfg.  Paiisht  259 

2i.  When  a  writing  is  offered 
in  evidence,  so  antiquated  as 
to  render  it  difficult  if  not  im- 
possible to  produce  a  witness 
who  had  ever  seen  the  person 
write,  whose  sigiiaturc  is  in 
question,  a  comparison  of  hand 
writing  is  allowable  :  So  the 
signature  of  a  receipt  by  the 
suiveyor-gcneral,  given  forty 
years  back,  may  be  proved  by 
a  comparison  with  his  signa- 
ture to  the  plats  and  giiiiits 
fi*om  his  ofhce.— CV;M/e^  f*. 
Piatt,  260 

25.  A.  &  B.  g^ve  a  joint  and  se- 
veral note  to  C.  after^'sutls,  by 
agreement' with  A.  8c  C. — D. 
mgned  his  name  to  the  same 
note,  and  C.  then  brought  an 
action  against  A.  B.  and  D.  up- 
on their  join<  and  tevei'tU  note, 
the  court  held,  that  the  plain- 
tiff should  fail,  as  bis  alleg-qta 
and  probata  did  not  correspond. 
The  note  not  being  u.  Joint  con- 
tract by  D.  and  A.  C. — A««  r». 
Pichett,  271 

26.  A  merchant  may  prove  his 
book  entries  in  any  case  where 
it  becomes  necessary  to  have 
them  proved. — Black  vt.  Shoo* 
ler,  29:^ 

27.  On  an  action  of  assumpsit 
to  recover  the  value  of  articles 
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iitl^eld,  and  to  recover  biick 
money  paiil  lor  siicji  :is  were 
defective,  in  a  pm-chase  mudc 
by  the  plaintilf  of  Ihe  defend- 
ant, of  a  ship  and  ixiny  arti- 
cles contained  in  lu-r,  it  was 
held,  tliatthe  plainliirou^l.tto 
have  produced  t!ie  bill  of  siiio 
as  furnishing-  the  hi*^lKst  evi- 
dence of  the  property  con^c  y- 
ed  by  it,  and  of  the  covenants 
contained  in  it. — ^llcn  oa.  Pot* 
ter,  .  323 

28.  It  seems  to  be  the  under- 
standings that  although  a  per- 
son may  maintain  an  action  on 
an  nnplied  warranty  of  sound- 
ness, where  there  is  an  express 
wan'anty  of  title  only,  yet  lie 
must  produce  the  deed  as  evi- 
dence of  the  lale,  and  to  show 
that  tliere  is  no  express  ci>ve- 
nant  contrary  to  tlie  impLed 
war."a.ity,  on  winch  his  action 
is  brougiit,  lb 

59.  The  books  uf  a  school -mas- 
ter reg-alarly  kept  arc  not  ad- 
missible to  prove  Ills  account. 
Pehcrvs.  Cranston,  328 

30.  A  book  account  may  be  pro- 
ved by  proving  tiie  hand-writ- 
jngf  of  the  clerk  wiio  made  the 
entries,  if  he  be  out  of  the 
state. — Rhns  vs.  Clievis,  349 

31.  To  mako  out  a  title  under 
sheriif's  sale,  extrinsic  evi- 
dence is  admissible  to  shew 
that  an  execution  was  lodg'ed, 
and  that  the  land  was  sold  un- 
der it,  and  the  deed  made  on 
different  days  from  those  stat- 
ed in  the  entry  and  retitfn  en- 
dorsed.— Barmore  V8.  Joy^        371 

32.  A  declaration  on  a  note 
"  to  pay  whenever  after  re- 
quested,*' is  not  proved  by  the 
f(roduction  of  a  note  payable 
90  days  after  date. — Jfon'is  r». 
Fort,  S97 

S3.  Receipts  upon  a  note  to 
take  it  out  of  the  statute  of 
limitations,  if  apparently  fjur, 
and  not  attended  with  circum- 
stances calculated  to  excite 
suspicion  tJiat  they  were  en- 
dorsed for  the  purpose  of  tak- 
ing the  case  out  of  the  statute, 
are  pritma  facie  evidence   of 
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payment,  and  are  to  be  left  to 
fit  jury. — Gibson  TO.  Peebles,  4ii 

34.  A  merchant,  plaintiff^  can 
not  be  exammecl  by  commis- 
sion to  prove  his  own  account 
by  reference  to  his  books,  and 
not  by  producing"  them  in 
court;  but  a  ds^nterested 
witness  who  made  the  entries 
may  be  so  exaynincd  without 
the  production  of  the  books ; 
for  the  entries  in  the  book  are 
mere  niemonvnda,  to  which  he 
may  refer  to  refresh  his  mcm- 
or>'. — JVic/iohoH  U  Co.  vs.  Wi- 
thers, 43B 

35.  By  refreshing  his  meraoiy 
is  not  to  be  undetstood  that 
the  memoranda  must  bring  to 
his  recollection  that  every  ar- 
ticle was  actually  deljvered. 
They  can  only  inform  him 
that  he  made  the  enti'ies,  and 
enable  him  therefore  to  say 
that  he  delivered  the  articles 

at  tlie  time,  i& 

36.  The  declaratiorts  of  the 
payee  of  a  note,  made  before 
endorsement  against  his  inter- 
est, are  admissible,  but  not  af- 
ter li<r  has  endorsed  it. — Cray- 
tvn  &  Sloan  vs.  Collins,  4ST 

37.  An  endorser  to  a  note  may 
be  a  wilness  to  prove  that  he 
endorsed  it  after  it  became 
due,  tb 

38.  The  evidence  to  convict  a 
person  under  the  13th  clause 
of  an  ordinance  of  the  citj'  of 
Clmrlcston  of  1315,  prohibit- 
ing retailers  of  liquors  from 
selling  to  persons  of  color,  or 
ad Jiitting  them  into  tlieir  pre- 
mises after  certain  hours,  is 
suiHcient  if  it  be  proved 
that  such  persons  were  seen 
in  such  shop  after  such  hour, 
drinking  spirits  and  water; 
though  no  money  was  seen 
paid. — Council  vs.  Van  RovetifASS 

39.  As  a  circumstance  in  aid  of 
doubtful  proof,  comparison  of 
hand-writing  is  admissible,  but 
per  se  is  inadmissible.— JBtf- 
man  vs.  Phmkett.  518 

40.  Where  a  deed  was  26  years 
old,  and  offered  in  evidence, 
it  was  held  suf&eient  to  prov« 
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ihe  liand-wtitin^  of  the  grant- 
or and  one  of  tne  subscribing 
Diitnesscs ;  all  the  parties  be- 
ing* dead,  and  the  other  sub- 
scribing witness^  ayoung  man, 
when  he  signed,  and  his  writ- 
ing unformed^-^yowi^  w. 
Stockdale^  531 

EXECUTOR  AND  ADMINIS- 
TRATOR. 

1.  An  executor  may  sue  in  his 
own  name,  or  as  executor,  up- 
on a  note  made  payable  to  a 
tliird  person  or  bearer,  and 
transferred  to  his  testator  be- 

/ort  his  death. — Floyd  vt, 
Brookt^  364 

3.  An  executor  In  liis  represer>- 
tatxve  capacity  cannot  hold 
lands  adversely  irom  the  title 
of  his  testator. — 7%omp8on  vs. 
Caldwell,  390 

3.  But  under  certain  bona  fide 
circumstances,  an  executor's 

goitsesaion    may    be    adverse 
om  the  title  of  his  testator,      lb 

4.  The  executor  has  not  Uie 
legsd  right  of  entry  on  the 
land  of  his  testator,  unless 
they  be  charged  with  the  pay- 
ment of  rents,  which  rents  may 
be  assets  in  his  hands,  Jh 

5.  An  estate  is  not  bound  by 
the  unauthorized  act  of  the 
Attorney  of  an  executrix.-— 
JontM  V9.  Jenkitu,  494 

6.  Taking  poasesnon  of  assets, 
and  paying  the  debts  of  the 
deceased, out  of  them,  win 
make  a  person  executor  de 
9071  tort.  And  upon  the  admi- 
tiistrator  bringii^  an  action 
for  such  assets,  such  disburse- 
ments will  not  be  allowed  in 
discount.- — ffaweil  V8»  Sndthf   516 

FALSE  IMPRISONMENT. 

See  TreipoM^ 

FELONY. 
1.  No  doctrine  is  better  estab^ 
lished  than  that  where  one 
commits  an  offence,  which  is 
made  felony  by  statute,  and 
then  the  statute  be  repealed, 
be  can  not  be  punished  as  a 
felon  in  respect  of  that  statute  .- 


and  the  docti^e  ^ppTie^  •# 
well  to  the  imposing  and  re^ 
covering  of  penalties,  as  to  the  . 
creating    and  punishment  of 
felonies^ — State  vs.  Cole,  t 

FEME  COVERT. 

1.  The  court  Ae/</ tliat  a  feme 
covert,  so^  dealer,  was  liable 
to  the  penalty  under  the  ordi- 
nance of  the  city  of  Charles- 
ton against  retailing  liquors  to 
slaves. — Council  vi.  Van  Ro- 
ven,  465 

FERRtMAN. 
See  Militia, 

FRAUDS,  AND  STATUTE  OF* 

1.  A  promise  by  A.  to  B.  that 
if  B.  would  discontinue  an  at« 
tachment  against  C.  that  he 
A.  would  pay  B.  the  debt,  is 
void  under  the  statute  of  frauds^ 
not  being  in  writing. — Boyce 
vs.  Owens,  208 

2.  A  bonajfde  g^  though  vo- 
luntary, IS  not  fraudulent  a^ 
gainst  a  subsequent  creditor. 
Smith  vs,  Uulejohn,  36S 

3.  Upon  a  contract  with  an  a- 
gent  to  act  as  overseer  for  $500, 
tne  employer  wrote  these 
words,  **  I  also  further  say  that 
sliould  the  above  named  T.  in 
my  opinionf  merit  or  deserve 
moi^  than  $500,1  will  give 
him  more."  Hie  court  held  it 
was  voluntary,  and  set  aside  a 
verdict  allowing  more  than 
9500. — lyumpsoH  vs,  Msbity  471 

GAMING. 

1.  A  stin  house  or  distiHeiy,  is 
such  an  ^  out  house"  as  is  con- 
templated by  the  act  of  assem- 
bly of  1816,  prohibiting  gam- 
\ng,^Sta(e  vs.  I^ulkner,         4^ft 

GIFT. 

See  Frauils.     Wttnets. 

HOG  STEALING. 

See  Limitations  of  Actions. 

INDICTMENT. 

1.  An  indlctmentmay  well  con- 
tain a  count  at  common  Uw, 
and  another  under  a  stfttate^— 
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tf.  The  caption  of  an  indictp 
ment  must  set  forth  with  suffi- 
cient certainty^  the  court  in 
wliich  the  jurors  bv  whom, 
and  also  the  time  ana  place  at 
which  the  indictment  was 
found :  So  if  it  be  at  a  special 
court,  it  should  so  be  statetl,      3 

Q,  The  court  have  the  ri^t  to 
Amend  the  caption  of  an  mdict- 
ment  at  any  time ;  and  in  this 
case,  gave  leave  after  convic- 
4ion,  to  state  that  it  was  at  a 
•pecial  court,  and  gave  a  form 
(or  such  caption,  lb 

4.  An  indictment  for  passing 
counterfeit  money,  cnai^cd 
that  the  defendant "  felonious- 
ly utter  and  publish,  dispose 
and  pass,  &c.  &c/'  omitting 
the  word  did  before  titter^  &c.; 
the  couK  arrested  the  judg- 
ment on  the  ground  of  uncer- 
tainty, no  charge  being  made 
that  the  prisoner  didthe  act. — 
State  V8,  Haider^  Z77 

£,  Where  an  act  has  been  re- 
pealed, or  a  new  act  made  of 
force,  persons  guilty  under  the 
first  act  may  be  indicted,  con- 
victed and  punished  after  it  is 
repealed,  for  an  offence  com- 
mitted before  its  repeal.— 
Staie  v*.  Taylor,  483 

6.  An  indictment  under  the  act 
of  ir37,  for  stealing  bank  bills, 
&c.  must  state  a  sum  certain 
due  on  the  notes  and  unsatis- 
fied at  the  time  the  theft  was 
CQmmitted.«-iState  v,  Thomat^  527 

INSOLVENT  DEBTOR. 

See  prison  founds. 

1.  A  defendant  convicted  of 
rendering  a  false  schedule  un- 
der the  prison  bounds  act,  is 
excluded  from  all  benefit  un- 
der that  act,  and  the  insolvent 
stebtor's  act,  in  any  ceue. — J^fc* 
Elmoyle  V9,  Florence,  29 

2.  Wherever  an  insolvent  dcbtp 
or  has  throuc^h  ignorance  and 
ft  mistaken  idea  of  bis  rights, 
or  inadvertence,  omitted  to 
insert  in  his  schedule  those 
things  which  his  creditors 
|ttv.e  a   legal    right  to,  and 


which  he  can  convey  over,  1l^ 

court  before  whcmi  he  applies 
for  his  dischar^  may  suffer 
him  to  amend  without  sending 
it  to  a  jury  to  try  the  question 
of  fraud. — Preecott  w.  Hvbbell,  64 
Z.  So  an  order  upon  a  princi* 
pal,  by  his  aeent,  for  a  sum  a-, 
greed*  for  in  mvor  of  a  carrier 
ror  freight  due,  will  carry  in- 
terest m>m  its  date.— >^$finofr 
1 1.  ElUottt  125 

4.  A  person  in  g^l  under  a  ca^ 
9a.  tor  assault  and  batterv,  is 
entitled  to  the  benefit  of  the 
insolvent  debtor's  act,  18^ 

5.  It  seems  that  "wilful  and 
malicious  trespass"  within  the 
8th  clause  of  the  insolvent 
debtor's  act,  means  <*  wilful 
mayhem,"  or  injuries  to  real 
property,  or  to  trespasses  of 
an  exti-emely  heinous  nature ; 
as  malicious  prosecutions  or 
conspiracies,  by  which  life  and 
limb  may  be  endangered.-^ 
BanifieldvM.  Ellard,  1^ 

6.  A  defendant  who  has  neg- 
lected to  file  his  schedule  wiuk- 
in  forty  days,  can  not  take  the 
benefit  of  the  insolvent  debt- 
or's act ;  nor  does  the  act  au- 
thorize a  jury  to  enquire  whe- 
ther the  omisrion  to  nle  a  sche- 
dule was  fraudulent  or  not. — 
Strover  tw.  Ihtren,  26^ 

7.  If  A  defendant  has,  within 
three  months  before  his  con- 
finement, or  at  any  time  since^ 
paid  another  crecutor  in  pre- 
ference to  the  plaintiff,  the 
court  may  submit  it  to  the  Ju- 
ry, whether  the  defendant  had 
preferred  another  creditor, 
but  not  whether  the  prefer- 
ence of  one  creditor  to  ano- 
ther is  fraudulent  or  not ;  as 
the  preference,  of  one  crecUtor 
per  se,  deprives  the  defendant 

of  the  benefit  of  the  act,  I^ 

8.  A.  made  an  assignment  un- 
der the  prison  bounds  act  to 
B.  « and  other  creditors," 
held  that  the  assignment  was 
to  B.  alone,  the  words,  *'  oth- 
er creditors"  being  void  for 
uncertainty,— -iltori:  iv.  Shool" 
er,  fiQ9 
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IflLITU. 

1.  All  militia  finefl,  when  collect- 
ed, are  to  be  paid  over  into 
the  hands  of  the  paymaster  of 
the  regiment  to  whjch  the  de- 
linquent may  belong. -^State 
V9.  J'fwHindale,  32 

2.  Cases  of  a  military  nature, 
are  rery  properly  of  military 
cogYiizance,  and  ought  to  be 
submitted  to  and  determined 
by  the  military  tribunals  only; 
and  the  Court  of  Common 
Pirns  ought  not  to  sustain  any 
cognizance  of  them,  unless 
where  the  court  martiak  ex- 
ceed their  jurisdiction,  lb 

S.  Employing  a  boat  between 
Charleston  and  Sullivan's  isl- 
and, does  not  conslitute  the 
person  a  ferryman  within  the 
meaning  of  the  exemptions  at 
common  law,  or  the  militia 
act,  from  militia  duty. — State 
V9.  Clarke^  47 

4f»  A  person  so  running  a  boat 
has  not  the  exclusive  rights  of 
a  ferryman,  nor  is  he  liable  to 
the  same  restrictions,  lb 

5.  The  arms  of  a  militia  znan 
are  exempted  from  execuftion 
by  law,  352 

MORTGAGE. 

See  Dower.  Lien, 
1.  When  mortgaged  land  is 
sold  without  a.regulai'  foreclo- 
sure^ cither  at  law  or  equity,  a 
puivhaser  buys  no  other  inte- 
'Vest  than  an  equity  of  redemp- 
tion :  And  where  it  had  been 
sMd  under  an  execution  reco- 
vered upon  the  bond  upon 
wl\ich  the  mortgage  was  giv- 
en, but  the  money  applied  to 
satisfy  an  older  judgment,  tlie 
court  granted  leave  upon  sug- 
gestion, tohav«  the  landresold 
to  satisfy  the  mortgage.-^OIic- 
Cltere  vt,  JKowice,  423 

MURDER. 

1.  The  act  of  1740,  to  punish 
the  murder  of  a  slave,  is  not 
repealed  by  the  act  of  1821, 
taking  away  clergy  .—Stole  w. 

Tatfhr,  483 


NEW  TRIAL, 

See  PrtuHce,     Slander. 

1.  Where  incompetent  evi*. 
dence  has  been  admitted,  the 
court  will  not  pretend  to 
judge  how  far  it  did  or  did 
not  influence  the  jur>',  but 
win  grant  a  new  trial. — Lang- 
ton  V9.  £veringham,  15S 

2.  Where  a  jury  rejected  a 
bond,  eleven  yean  old,  as  paid, 
and  stated  in  court  that  they 
did  so  on  account  of  oblitera- 
ted marks  upon  it,  which 
marks  had  not  been  observed 
by  the  opposite  party  or  the 
court,  a  new  trial  was  granted 
to  enable  the  obligee  to  ad- 
duce evidence  in  explanation, 
and  that  he  should  not  be  sur- 
prised.— Libenintz  vt,  Oreen- 
land,  3I& 

3.  •is  a  general  nde,  facts  un- 
known to  the  court  are  not 

germis^ble  to  influence   the 
ndiog  of  the  jury,       ^  J^ 

4.  Surprize  alone,  it  seems,  ad- 
sing  out  of  circumstances  un- 
known to  tlie  party,  and  with- 
out his  control,  is  of  itself  suffi- 
cient to  authorize  a  new  trial,   Jf 

NOTICE. 

See  Cowveyancea,    Bills  of  £rr 
change. 

1.  When  a  contract  stipulates 
for  the  performance  of  a  con- 
dition, on  the  event  of  a  con- 
tingency, the  occurrence  of 
which  must  be  known  to  one 
of  tlie  parties,  but  not  neces- 
sarily known  to  the  other,  it 
is  the  duty  of  him  to  whom  it 
is  known  to  give  such  notice 
to  the  other,  as  a  sound  discre- 
tion would  dictate,  under  all 
tlie  circumstances  of  c(Hidition 
to  be  performed,  contiguity  of 
parties,  he. — Mirdaeye  vs.  Da' 
vis,  296 

2.  It  is  suflicient  notice  of  the 
dissolution  of  a  copartnership, 
if  such  circumstances  be  prov- 
ed, as  leave  no  rational  doubt 
that  the  party  knew  of  the 
dissolution. — Irby  vs.  Vining^  3£P 

PARTNERSHIP. 

See  Copartners.    Mtic^. 
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Patrol. 

^e  patrol  act  of  1819,  is 
y  a  re-enactment  of  the  act 
1809,  and  the  former  acts, 
.h  Bome  small  alterations. — 
ite  V9,  Cote,  1 

'he  act  of  1819  and  1809, 

er  in  tlircc  particulars : 
I.S  to  the  amount  of  ftncs. 
a  the  person  before  whom 

penalty  is  to  be  recovered. 
1  tlie  appropriation  of  the 
IS,  lb 

'he  captain  of  a  beat  com- 
\y  cannot  constitute  him- 
X  the  captain  of  patrol. — 
Kte  v$.  Cole,  el  aL  117 

PAYMENT. 

V  debtor  has  the  ngfat  to  ap- 
his p»rment8  to  whatever 

<  )t  he  pleases ;  so  where  A. 
•d  D.  upon  a  note,  B.  con- 
.dod  that  he  had  agreed 
:h  A.  that  C.  for  whom  he 
s  working^,  should  pass  his 
g^es  as  they  became  due,  to 
:  credit  of  this  note ;  it  was 

-  (/  a  sufficient  reply  that  the  ' 
ges  had  been  regiUarly  du- 
gfthe  work  passed  to  the 
;dit  of  a  book  account  to  C. 
tated  during-  the  time  B. 
trked  for  V.  consisting  of 
all  items  from  day  to  day. — 
ach  V9.  Shooter,  293 

PLEADING. 

See  PrcLctiee. 
The  filing  of  consistent  dou- 
e  pleasy  so  far  as  their  merit 
concerned,  is  a  mel«  motion 
'  course,  which  only  requires 
e  signature  of  council.— 
'ichardaon  v».  Whitfield^  148 

Except  where  an  action  b 
1  p«i  instrument  which  carries 
1  its  fiice  ^e  evidence    of 
insideration,  it  must  be  averr- 
i  in  the  declaration  and  pro- 
ed. — DougUut  V9,  Dteviei       218 
The  plea  cfUbemm  tenemen.' 
tm,  admits  the  possession  in 
le  plaintiff,  and  the  trespass 
hailed     in     the     plaintiff's 
leading ;  and  wliere  the  plea 
/as  not  supported,  and  not- 
withstanding' the  jury  gave  a 


verdict  for  the  defendant,  the 
court  granted  a  new  trial. — 
Caruth  vt.  AUeny  226  ' 

4.  A  variance  between  the  writ 
and  declaration  can  not  be  ta- 
ken  advantage  of  in  arrest  of 
judgment;  it  must  be  by  plea 
in  abatement  or  demurrer. — 
Parr  vt.  Bot^an^  386 

5.  The  words  vt  et  arvda  do  not 
necessarily  make  a  writ  in  tres- 
pass ;  a  writ  may  still  be  case 
and  contain  these  words  as  sur- 
plusage, lb 

6.  The  rule  requiring  copies  of 
all  notes  and  contracts  sued  on, 
to  be  attached  to  tiie  declara- 
tion, does  not  excuse  any  irre- 
gularity of  plcading^.--nAr«Tj» 
w.  Fm-t,  39r 

7.  The  statement  of  a /nt«oZ9iM^ 
loith  a  wiifficierU  consideration 
for  a  contract,  will  not  vitiate 
the  declaiation,  but  the  insuffi- 
cient consideration  may  be 
stricken  out-ZoTvry  v.  Breoke^  421 

8.  It  is  sufficient  that  a  declara- 
tion upon  a  special  contract 
contains  eveiy  material  part  of 
the  contract,  and  almost  every 
word,  lb  421 

9.  An  action  for  money  had  and 
received  on.  account  ofthefiu- 
lure  of  an  article  purchased, 
can  not  be  maintained  until 
the  property  has  been  return- 
ed or  tendered  back ;  but  to 
support  an  action  on  the  war- 
ran^,  it  is  not  necessaiy  that 
the  property  should  either  be 
tenaered  or  returned.  And 
this  rule  relates  as  well  to  tm- 
pHed  as  to  expreet  warranties. 
jifhley  V9.  Beeves,  432 

10.  And  in  declaring  on  an  tm- 
pHedwtmnty,  the  declaration 
IS  the  same  as  upon  ao  exprett 
warranty,  lb 

11.  Tis  not  every  jpecta/aswmp 
sit  that  is  an  expren  assumpsit; 
for  a  epedal  promise  may  as 
well  arise  by  implication  of 
law  as  by  the  expreaa  promise 
of  the  party,  lb 

POSSESSION. 

See  Treepaet  *•  try  TUles. 
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Macttcb. 

See  Special  i  '(rrris.  Venue.  In- 
(itctmeiit.  Sherijff", 
1.  When  the  law  has  been  so- 
lemnly settled  bv  the  couit,  if 
it  were  possible  tbat  a  thousand 
verdicts  could  be  g-iven  a^nst 
the  decision,  tliey  would  still 
be  wTonop,  and  the  conrt  must 
either  auhere  to  its  opinion  or 
suffer  the  .uriesoCthc  country 
to  b<tcx)me  the  expositors  of 
the  law — J^cGraih  ^  Jone4t  w. 
J9aac»f  26 

3.  As  a  g'eneral  rule,  this  court 
will  not  hear  a  question  which 
has  not  been  made  in  tlie  court 
below,  but  many  exceptions 
to  It  liave  been  allowed ;  and 

» where  the  jury  found  three 
vertlicts  against  the  opinion  of 
tills  court,  a  nonsuit  was  grant- 
cdy  though  not  moved  for  be- 
low, Jb 

t5.  Where  a  verdict  in  debt  was 
for  damages  beyoitd  the  amount 
of  damages  laid  ntiic  writ,tlie 
court  order*  til  a  x'eiiire  de  iwvo, 
unless  a  remiitituv  was  ciilcred 
for  tlie  surplus. — GivcM  vs, 
Porteous,  48 

4.  Kut  after  such  order  of  the 
Appeal  Court,  and  before  Hiial 
judgment  is  entered,  a  judge 
may,  at  (JJiambers,  g:*aiit  kuve 
to  the  plaintiff'  to  amend  iiis  re- 
conl  hv  increasing  his  dama- 
gcb  ti'om  $1U  to  $  1000,  lb 

5.  Fonnerly  it  seems,  when  the 
record  was  once  made  up,  no 
amendment  could  be  pcnuitt- 
ed ;  but  now  tlie  courts  liave 
be  coiTJe  more  liberal,  and  when 
ju'  ticc  requires  it,  will  allow  of 
a.iiendments  at  any  time  while 
the  ^uit  is  depending,  till  judg- 
nicjit  be  given,  lb 

6.  \\  here  tlie  facts  relied  on  to 
prove  a  deviation  in  a  voyage 
tvotn  the  policy  were  unsatis- 
factory, the  court  granted  a 
new  trial  for  a  more  complete 
investigation. — De  Areas  va. 
So,  Ca.  Ins.  Company^  113 

7.  Where  an  act  imposes  a  pen- 
alty, and  points  out  the  man- 
ner by  which  that  penalty  shall 
be  recoveredt    that   metnod. 
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and  that  only,  must  be  pu^svi^ 
(^(\.-^iSt(Ue  i'it.  Coir,  ^     11/ 

8.  To  attti^orzc  tijc  curat  to 
pi"onounce  judgment  uu  u  spe- 
cial veixlict,  the  Ic^ui  ufUrTiia- 
tive  or  negative  conclusion 
must  follow  as  a  nect*s>iiry  con- 
sequence from  the  facts  staled. 
Siate  vs.  Jhiucan,  129 

9.  This  court  can  notHnuv.d  a 
special  verdict  by  expunging 
what  may  be  thought  swrphi- 
sage  or  supplying  a  notorious 
fact,  in  order  to  support  a  judg* 
ment  of  i^ilty, 

10.  The  comt  may  amend  in 
some  cast's,  but  it  Iuls  never 
gone  so  fur  as  to  supply  facts 
incompatible  with  those  found; 
it  would  be  an  infringement  of 
tlie  trial  by  jurj',  J§ 

11.  A  retum  to  an  execution  by 
a  deputy  sheriif,  is  a  :.uHicient 

and  legal  retui'U. ±\rd  x^s. 

VillerSf  144» 

12.  Toa«rt>«»/ac/cwupon  a  judg- 
ment, it  cannot  be  objccled 
tliat  tlie  judgment  was  found- 
ed on  a  blank  declaration  which 
luid  never  been  filled  up  until 
after  the  judgment  hud  been 
entered ;  it  is  sufficient  that  at 
the  hearing  of  the  scire  facicuj 
the  recoi'tl  when  produced  was 
perfect,  lilt  be  pi-oposed  to 
set  it  aside,  anotlier  proceed- 
ing must  be  adopted, 

13.  There  may  be  cases  of  ex- 
treme hardsliip  or  gross  fraud, 
which  would  justify  the  Circuit 
court  in  rescinding  tlie  orders 
of  a  pi-eceiling  term,  yet  wheit 
one  judge  has  granted  leave  ta 
plead  the  stiitute  of  limitations, 
another  judge  will  not  inter- 
fere.—J^icAardson  vt.  ii  hit' 

Jieidy  U9 

14.  Where  a  defendant  states 
by  affidavit  that  he  has  a  sub- 
stantial defence,  and  pLiinly 
shows  that  tlierc  had  been  a 
mistake  between  hirtisclf  and 
his  attoniey,  the  court  will  suf- 
fer sucli  defendant  to  enter 
pleas  and  make  his  defence, 
notwithstanding  no  appearance 
had  been  entered  the  first 
term,  al'ter  the  sen'ice  of  the 
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ti*rit.  SiiciJ  lml5ilt;*eiic'*  w'W 
l)t  ajlovrcd  wii'-ntrxcr  hv  nus- 
forlii;.*-  or  n^'  'i'^ke  iiis  apptar- 
anci-  has  net  b«.  tii  t'lUcrcd  at 
the  usual  tiuic —  ff'.iUiiiiisoii  x's. 
Ciimmiji^,  250 

15.  After  u  prisoner  iias  ple.ul 
not  g^ulty,  and  the  juiy  charg- 
ed, it  is  too  lulc  to  nuA  c  to 
plefiul  a  nusnomer. — State  vf. 
Aiojiiog^ne,  257 

16.  Where  tliere  are  too  or 
more  distinct  counts  in  an  'n- 
dictment,  charpn^  dincr».'nt 
mnd  distinct  offences,  aiul  pun- 
isliable  differently,  a  j^cncral 
Verdict  of  guilty  is  bad. — iStiUe 
T*.  Afontag^te^  237 

17.  Where  the  plaintiff  issued  a 
BUintnary  process  against  two 
ti'ho  had  signed  a  joint  and  se- 
veral note,  and  non  invntua 
returned  &»  to  one,  the  court 
held  he  might  t:ik.e  ju Jj^'ment 
against  the  other. —  CaUhoeit 
w.  Jfr.i%  275 

18.  Wtiere  a  summary  process 
istalcen  out  upon  a  note  within 
&at  jurisdiction,  but  which, 
pending  the  action,  increases 
oy  interest  to  an  '^  mount  be- 
yond that  juns<lction,  the 
plaintiff  may  either  take  judg- 
ment to  the  extent  of  tlie  ju- 
risdictionyOr  he  may  declare 
and  transfer  the  case  to  the 
general  jurisdiction. — Gray  & 
Co,  vs.  H^Hghi,  278 

19.  One  copartner  can  not  au- 
thorize^an  appearance  for  the 
other. — Hadet  ft.  Streety  310 

do.  An  objection  to  the  regula- 
rity of  a  resurvey,  (in  an  action 
to  tey  titles,)  according  to  the 
rules  of  court,  must  be  made 
before  tlic  cause  has  gone  to 
the  juiy. — Barmore  vt,  Joy,     371 

!^.  Irregidarities  in  legal  pro- 
ceedings cannot  be  tacen  ad- 
vantage of  by  third  persons. — 
Thompoonvt.  Caldwell,  390 

32.  The  court  may,  befbre  go- 
ing into  trial,  grant  leave  to  the 
defendant  to  withdraw  a  plea 
of  justification,  when  it  can  do 
no  injuiy  to  the  plaintiff. 

,  Jfell  v$,  Mmchimon,  4/09 

^.  A  judge  may  I  at  his  discre- 
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tlor.,  Inquest  a  jurj'  to  tccoft- 
sider  tl»eri'  verdict,  lb 

2-i.  It  is  not  a  sufhclent  ground 
for  postponement,  that  tJie 
plaintiti  iLscontinucd  as  to  one 
of  the  def<.'n(tants.  It  is  not 
sucii  un  a!neniln.''ntas  Will  en- 
title tlu-  <lefendant  U)  :i  conti- 
nuaivc'v'. — Rit^ktnn  vs.  .S <• /?rfer,  413 

25.  It  IS  not  iinfHcient  cni.^c  to 
set  as  de  a  judgment  by  de- 
fault ;  i»er  a  term  has  e).'»psed, 
and  aiic-r  the  second  cl;;y  of 
tlie  second  court,  that  tin.  in- 
quiry docket  had  not  been 
culled  during  the  term  elaps- 
ed ;  for  li  tile  defendant  w.sh- 
edto  set  aside  the  judgment 
at  the  first  court,  lie  should 
have  ptrt'ormed  the  necessary 
conditions.— 2>fli^  et  al.  m, 
pAWtbvnu  459 

26.  Tiie  court  may.  at  discrc- 
t'o'..  under  particular  circum- 
s:;i!iC(i*,  pei-mitthe  defendant's 
attorney  to  enter  an  appear- 
ance ar.d  move  to  set  as^cle  a 
judgiTii  nt  by  default  after  the 
second  da^-  u<  the   next  term. 


iSavrctif  vf.  fl'thoji^ 
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27.  U  h'  re  the  defendant  has 
Heen  •nil-r'ad  for  munler  and 
nia!i.:l;u'ghtcr,  and  the  bill 
thrown  iHJt  by  the  gruiidjury 
for  t'j'  T'Mud'.r,  but  found  on 
the  r  -li'  ior  manslaughter, 
and  the  .>olicitor  enters  a  nolle 
proMef/uiy  with  the  intention  of 
presenting  a  new  bill  for  the 
murder,  the  pristmcr  will  not 
be  disch:irged,  but  may  be  bail- 
ed at  the  discretion  of  tlie 
court.^5/a^e  v«.  Ould^,         524 

PRESCRIPTION. 

1.  A  right  of  way  over  another's 
land  may  arise  in  three  ways : 

1st.  From  necessity:  2d.  By 
grant:  3d.  By  prescription. — 
iMvton  V8.  /?iTW»,  445 

2.  To  establish  such  necessity, 
nothing  is  required  but  to 
show  the  necessity.  If  the  ne- 
cessity has  existed  but  for  a 
day,  the  claim  is  as  well  found- 
ed as  when  it  has  existed  for 
half  a  century.  But  there 
mvst   be  an  actual  necessity. 
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and  not  A  mere  incotnrenience 
^o  ei  iiUc  a  person  to  such 
rij^ui,  lb 

d.  WUcre  a  person  living'  on  an 
island  had  a  naviguble  water 
course  from  his  own  door  to 
the  tiigh  wa}',  of  no  greater 
difiitance  than  to  pass  tUrongh 
his  ;icighbor*s  fteld,  the  coart 
heiil,  it  was  not  such  necessity 
as  gave  hira  aright  of  way  over 
the  held,  lb 

4.  Tliree  things  are  necessary 
to  cstabhsh  a  right  by  prescrip- 
tion : — 1st.  Continue  J  aim  un- 
interrupted use  and  uccupa- 
Hon  or  •  enjoyment :  '2d,  The 
identity  of  the  tiling  enjoytd  : 
and  3dt  Tliat  it  should  be  ad- 
verse from  the  right  of  some 
other  person,  Jb 

^.  Every  inmiaterial  chang^e  in 
a  road  is  not  a  destruction  of 
its  identity;  but  it  nnis!  depend 
upon  the  situation  of  the  coun- 
tr»  lb 

PRISON  BOUNDS. 
Sec  InnolveiU  Dtbtor, 

1.  A  bond  for  the  prison  bounds 
is  equally  forJcited,  ii' the  pri- 
soner make  no  schedule  with- 
in 4u  clays,  us  if  he  liad  left  the 
bounds. — U  ifffuU  vs.  Smyths     135 

t.  The  amount  due  upon  the 
execution  is  the  measure  of 
claniag-es  in  an  action  upon  the 
Dond,  and  none  other  need  be 
proved,  Jb 

3.  A  schedule  filed  in  another 
tuitf  at  41  previous  time,  is  not  a 
schedule  in  compliance  with 
the  act,  lb 

4.  ClcTks  of  Courts  and  Justi- 
ces of  the  quorum,  (as  commis- 
sioners of  special  bail,)  have 
jurisdiction  to  carry  into  exe- 
cution tlie  "  prison  bounds 
act."-'^-^o^ef  V9.  Ilajfnerworthj  367 

RECEIPT. 
1.  A  receipt,  like  aj;iy  other  pa- 
per, is  to  be  construed  accord- 
ing to  its  most  obvious  import, 
and  will  be  considered  final 
and  conclusive  between  tlie 
parties  where  it  purports  to  be 
so^  except  w^hcic  sonit.  aatisfac- 
tgiyand  clear  evidence  shall 


be  produced  6f  error  or  tbaH^ 
take. — JlfcVoT^el  &  Black  ««. 
Letnaitre,  '  329 

2,  And  after  the  death  of  the 
debtor,  who  made  the  pay' 
menta,  tJie  court  will  not  set 
aside  a  receipt  in  full,  onl^ 
from  tlie  circumstanse  tiiatit 
appears  on  the  piaintifl 'sbooka 
that  the  amount  of  g^oods  char- 
ged after  tbe  date  of  a  receipt 
pnor  to  t>Le  one  in  question,  to 
the  date  of  the  last,  with  the 
omission  of  one  artide,  corres- 
ponded with  the  same  mention- 
ed in  the  last  receipt,  leaving 
a  balance  unpaid.  It 

REPLEVIN. 

1.  The  Statute  of  11  Geo.  %  al- 
though  not  binding  upon  us  a» 
a  statute  law,  has  been  adopt- 
ed in  practice  in  tliis  state,  and 
as  a  usage,  has  become  obliga- 
tory on  us, — Pemble  V9.  Clif' 
ford,  3a 

2.  A  scire  facias  on  a  replevin 
bond  can  not  be  resorted  to, 
unless  a  writ  ftro  retorno  ha- 
bendo  be  issued  and  returned 
elcn^ata,  Jif. 

3.  Where  C.  distrained  for  rent 
as  administrator,  and  as  afent 
for  the  heirs,  (of  whom  he  him- 
self was  one,)  and  the  tenant 
replevies,  and  during  the  ac- 
tion of  replevin,  C.  dies,  the 
court  heldj  tliat  the  action  gf  re- 
plevin did  not  abate,  but  that 
the  co-heirs  and  joint  tenants 
of  C.  by  filing  a  suggestion^ 
might  be  permitted  to  come  in 
and  defend  the  suit. — Talvan^ 

de  vs.  Ctipfts,  164 

4.  Tilings  hxed  to  the  freehold 
cannot  Tm:  distrained,  mudi  less 
a  frcclKjld;  and  of  course  a 
writ  of  replevin  will  not  tic  for 
a  frcehola  illegally  distrained. 
Vituse  vs.  Russell,  329 

RIOT. 

1.  If  persons  who  have  assem- 
bled for  a  lawfiil  purpose,  do 
afterwards  associate  together 
to  commit  an  unlawfid  act, 
such  association  will  be  consi- 
dered an  assembUng  togethefr 
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;jt3lt  that  purpose :  So  three  or 
more  patrolling-  Tna>  conimit  a   • 
riot- — Suite  vt.  Cole,  et  aL         117 

-5.  A  negro  servant,  (slave)  with 
two  white  peBBons,  maj  com- 
mit a  riot. — State  vt.  CaUkr,    462 

3.  Where  persons,  unknown, 
with  the  persons  indicted  were 
secessary  to  constittite  the  of- 
fence of  a  riot,  they  should  be 
stated  to  be  unknown  and  so 
proved:  If  known,  it  shoidd 
Ikave  been  stated  who  they 
Were,  lb 

4.  Where  it  incidentally  came 
out  on  the  examination  tliat 
the  domesticks  (slaves)  of  one 
•f  the  persons  indicted  for  a  ri- 
•t,  were  present,  and  by  his  or- 
der took  off  some  furniture, 
4he  court  held,  the  evidence 
was  not  such  as  would  consti- 
tute them  parties  to  the  combi- 
Bation  necessary  to  complete 
4he  offence  of  a  riot,  lb 

SET  OFF. 
See  DUcmtntf 

SHBRIFF. 

1.  The  act  of  1795,  requires 
sheriffs  t6  give  bond  to  the 
*•  treasurers  of  the  state,**  Jieldj 
Ihata  bond  to  the  <<  commis- 
sioners ofthetrcasuiy"  is  good. 
Trtfa»arer«  V9.  Stephen*,  107 

2.  So  where  the  same  act  re- 
quires that  before  the  sheriff's 
kond  is  accepted  by  the  trea<> 
surer,  it  shall  be  approved  of 
by  three  commissioners,  but 
the  same  was  only  approved  of 
by  two.  It  was  heid,  that  as 
long*  as  the  sheriff  remained  in 
office,  he  must  be  reg^ded  as 
an  officer,  and  his  own  failure 
to  perfect  his  security  can  not 
be  pleaded  in  bar  agsunst  the 
consequences  of  his  miscon- 
duct in  office,  lb 

3.  So  of  the  certificate  required 
by  the  above  act  from  the  trea- 
sury, and  to  be  recorded  in  the 
clerk's  office  of  the  district,  the 
sheriff  can  not  object  that  it 
has  never  boen  obtained,  lb 

4.  So  it  is  not  objectionable  on 
the  part  of  the  sheriff,  that  bis 


bond  was  for  1 10,000,  and  te 
act  required  it  to  be  ibr  $  50u ),   ^t 

5.  A  return  to  an  execution  by 
a  deputy  sheriff  is  a  sufficient  & 
legal  return. — Fordvt.  Villers,  144 

6.  To  make  out  the  proof  of  a 
return  of  non  ett  inventus,  in  an 
action  against  the  bail,  it  waa 
held  that  the  memorandum 
••  N.  E.  I.  per  Jackaoti,**  and 
the  following  return :  "  Ihave^ 
by  my  deputy,  John  T.  Smart, 
made  diligent  sc:arch  for  tlie 
djL'fendant,  but  could  not  find 
him,  Joh?i  R.  Cleary,  slier! ff,'^ 
which  purported  to  have  bi  ea 
swoni  to  before  one  of  th© 
clerks  of  the  sheriff's  office, 
and  signed  in  the  hund-wTitinr 
of  siicn  clerk,  composed  a  suf- 
ficient return,  the  sheriff'  and 
Jachaon  both  being  dead,  and 
no  explanation  to  be  obtained. 
Mathtrvson  vt,  J^Ioore,  31^ 

7.  The  sheriff  is  liable  for  a 
trespass  in  his  deputy's  taking 
and  selling  under  an  execution 
the  proper!}'  of  the  wrong  per- 
son.— JentryiM.  FInni,  410 

8.  A  slicriff  cannot,  even  by  liis 
deputy,  serve  a.  writ  in  his  own 
case. — Mil/  ve.  H'alter,  470 

SHERIFF'S  SALES. 

1.  There  is  no  implied  warran- 
ty at  sheriff's  sides. — Herbe- 
tnoiU  ve.  Sharp,  264 

2.  In  no  case  can  a  sale  of  lands 
be  reg^arded  as  complete  until 
the  purcliaser  has  paid  his  mo- 
ney and  the  seller  conveyed 
the  land,  lb 

3.  A  purchaser  at  sheriff's  sale, 
who  has  not  received  titles, 
may  show  that  tlie  title  is  not 
in  the  defendant,  and  that  he 
represented  to  the  sheriff  that 
the  land  was  his,  and  induced 
him  to  scU  it  as  such.  Iff 

4.  There  is  no  implied  warran- 
ty at  sheriff's  sales.  The  rule 
of  Caveat  Emptor  applies. — 
Tatee  va.  Bmid,  332 

SLANDER. 

1.  To  call  a  person  "a  thief," 
"  a  bloorly  th)cf."  is  actionable; 
and  though  the  words  seem  'f  n 
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^veliecn Spoken  in  a  pasolon, 
yet  the  couil:  wtuld  not  dis- 
turb tlic  verdict — Jlota-uu  vt. 
FUher,  1»*- 

^.  Words  chargi.\^:  a  person 
witli  perjury  or  aU:)'>rnation  of 

I)erjuiy  are  not  acucMiablc,  uu- 
ess  it  appear  by  a  colloquUttn, 
or  by  the  words  Jiiomsclvts, 
that  they  had  retliviice  to  an 
oatli  taken  in  the  course  ot*a 
judicial  proceeding- — Po-wcrv. 
\)rWcr,  220 

3.  Tiic  deiendant  said  of  the 
plaintitf,  that  he  kepi  a  whore 
hou!>e.  Verdict  iJ  5 JUO.  New 
trial  granted  ;  as  the  words 
were  uitered  but  once ;  and 
indiiced  by  the  pialntllV's  cn- 
courag"  ng"  tiic  defendant's  son 
to  V5>.';t  iiis  hoi'.sc,  liuvns;  dau.tyh- 
terb  nont:  o!'  tsie  h<  -«  cliarac- 
tcr>,  Wy^.ii  wiioni  b-b  so.\  luid 
bo'^n  loo  intini.itc. — JVetUa  t*. 

4.  If  it  be  not  necesaan  to  set 
out  the  V,  o'-ils  In  a  hbt  I  Utent- 
titttf  yet  a'  Last  it  must  be  set 
out  in  intcllig:ible  language, 
shewing"  tile  sense  andmtan- 
Jng"  of  the  woixls.  A . id  wiu  n, 
tht:  wouis  laid  were,  *»woi*sc 
if  tat  the  lowest  vagabonds, 
Bic."  and  tlic  words  prf.vvd 
were  **  worse  than  tlie  lowest 
vag^abonds,"  th<;  court  g^a  itcd 

a  new  tnal. — State  v«.  II u! sky  218 

5.  It  seems  a  person  mav  justi- 
fy the  speaking  of  actional) le 
words,  if  he  named  at  the  time 
of  speaking  them,  of  wlioni  he 
hcaixl  tliem,  and  if  in  truth  he 
did  hear  them;  but  tliis  rule 
is  not  intended  to  protect  a  de- 
fendant in  the  gratification  of 
his  malice,  by  taking  shelter 
under  a  falsehood  publi-thed 
byanothei";  but  it  is  a  justifi- 
cation, only  90  far  as  it  is  evi- 
dence of  the  want  of  malice. — 
Miller  r«.  A'tVT,  285 

6.  It  is  no  jubtiiication  to  say 
one  has  stolen  an  article,  and 
that  he  could  pi-ove  tliat  I>. 
said  so,  Jb 

7.  The  same  words,  whether 
spoken  before  or  after  action 
broug-hti  arc  ^diiii^slblc  iii  evi- 
#ttucv,  Jb 


3.  In  a  declaration  f^  alandei., 

.t  1^  auiHcient  to  set  out  tlie 
'jui  ai.f.icc-  of  the  slanderous 
\\u\  \->  spoken  :  So  it  is  enough 
to  sav,  liiat  tlic  diteiKbnt  had 
stud  that  tlie  plaintiti  stole  his 
jjutatoes. — Ky^er  r«.  GrtUiog,  oOjS 
^.  It  must  be  stated  that  the  dc- 
JVndant  spoke  or  pnblUIied  *ht 
blaiidcrous  words,  Ik 

SPECIAL  COURTS. 

1.  The  act  of  assembly,  provid- 
ing for  special  courts  "  to  tiy 
all  cases  tlir.t  mav  be  ready  for 
trial,  whether  criminal  or  ci- 
m1,"  does  not  )nean  to  limit  the 
powers  ot  sucii  courts  to  tlie 
trial  ot  such  cases  only  as  niay 
have  been  previously  ready 
for  trial  ;  but  surli  autlioritvto 
hold  a  court  of  b<.-i.->jons,  in- 
cj'jdtsall  the  p(>«i^rfii  incident 
to  such  a  court,  and  necessari- 
ly to  nid.ct,  unaig'n  and  try  a 
!)r;soiicr;  aiul  the  act  has  pro- 
vided for  a  grand  jur\'  for  tliat 
puqjose. — tStiits  vu,  ^illeiij        303 

STATUTE  OV  FRAUDS. 

Sec  Frauds. 

TAXKS. 
See  ConstitniUnal  Im-jp, 

TRESPASS  TO  TRV  TITLE. 

See  Evidence,  7,  8. 

1.  Under  the  act  of  1791,  grant- 
ing to  the  judees  of  the  Court 
of  Common  Pleas,  tlie  power 
of  determining  all  questions 
arising  under  caveats,  the 
jud^e  for  h'.s  own  satisfaction, 
may  order  an  issue  of  facts  to 
be  tried  bv  tiie  jury. — Trapier 
va.  Wihon,  191 

2.  The  court  is  not  bound  to 
suspend  the  ti'ial  of  such  an  is- 
sue, until  it  is  taken  to  tlie  Con* 
stitut'onal  court  to  detennuie 
whether  it  be  proper  so  to  di- 
rect an  issue  or  not,  lb 

3.  A  grant  located  upon  a  small 
island,  liavini^  tlie  g'eneral 
course  of  the  island,  and  call- 
ing for  sor.ic  m^rks  which 
couKl  not  he  found,  and  for  o- 
thers  on  tljc  niargm  ol"  the  isl- 
and, and  havin|^*  a  plat  with  the; 
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Affveyors  certificate  appertain- 

and,"  and  in  ditlc-iciit  places 
called  «  the  lilund,"  "  the 
place"  was  hdd  to  include  tlie 
whole  island,  lb 

4,  To  make  out  a  color  of  title, 
to  shew  the  extent  of  a  party's 
possession,  it  is  not  suiHcient 
to  show  a  receipt  irom  the  sur- 
reyor-general  to  tlie  party  for 
the  fees  of  tlie  j^^'it,  which 
was  taken  out  in  tiic  naiue  of 
another  person,  as  tlie  receipt 
mi^ht  have  been  to  him  as  a^ 
gent  fertile  gi*un>ee. — Cutitcy 
V8.  Piatt,  260 

5.  To  enable  a  party  to  suc- 
ceed in  his  statutory  claim  to 
land,  he  must  prove  that  he 
has  had  possession  of  tlie  land 
tlie  full  time  required  by  the 
Statute ;  he  must  show  the  ex- 
tent of  bis  possession,  and  tliat 

it  was  adverse,  lb 

6.  A  son  may  hold  land  adverse 
to  hiB  parent ;  however,  in  all 
cases  the  character  of  the  pos- 
session is  a  question  for  the  ju- 
ry.— Robertt  vt,  Roberta^  268 

7,  To  substitute  an  office  copy 
of  a  gtant,  in  a  case  of  trespass 
to  tiy  titles  under  the  act  of 
1803,  it  is  not  necessary  that 
tlie  affidu-v-it  of  the  loss  of  the 
original  deed  slioiild  be  made 
just  before  g'oini;;-  t'.  trial.  But 
where  the  afliduvit  is  sworn  to 
subsequent  to  docketing'  the 
case,  for  the  purpose  of  being 
used  in  tliat  case,  and  no  cir- 
cumstance independent  of  the 
lapse  of  time,  appears  to  inval- 
idate it,  it  should  be  received. 
The  affidavit  must  be  regarde<l 
as  efficient  from  the  time  it  is 
offered. — Tunupaeed  «».  Free^ 
matty  269 

i.  Where  adverse  possession 
for  5  years  is  i>roved,  a  written 
muniment  is  of  no  other  use 
than  to  show  tlie  extent  of  pos- 
session.—  CabineM  vs.  JHahon,  273 

9.  The  possession  of  a  slave,  on 
lands,  IS  not  the  possession  of 
his  owner,  unless  such  posses- 
sion was  autliorized  by  the  ow- 
^ner;  for  to  4pun  a  right  by 


possession,  it  must  be  such  a 
pos*)v:'  .^ion  as  will  enable  the 
advei-sf  claimant  to  sue. — Z/ior- 
rington  vs,  tfilkiiia^  2?$ 

10.  The  character  of  possession 
to  land,  whetiier  advene  or 
not,  is  a  conclusion  to  be  drawn 
from  all  the  circumsti.nces,  and 
belongs  to  tlie  jury  to  decide. 
An  adverse  character  may,  and 
most  frequently  is  implied 
irom  pos:»css'.on  alone.  So, 
when  the  pei-son  under  whom 
the  plaintitl  claimed,  had  said, 
"lam  gnomnt  whether  they 
(the  defendants)  have  a  right 
or  not ;  I  will  not  viTong  them 
out  of  a  furthing,  and  if  their 
title  appears,  I  will  pay  them 
for  the  land  ;"  it  wa-i  Udd  that 
the  possession  was  not  such  an 
adverse  possession  as  would 
give  title,  i  lb 

11.  To  make  0!it  a  title  under 
sheriff's  sale,  extrinsic  evi- 
dence is  adniiKsible  t'»  show 
that  an  execution  was  lodged, 
and  that  the  land  was  sold  un- 
der it,  and  the  deed  made  on 
different  davs  from  those  stat- 
ed  in  the  entry,  and  return  en- 
dorsed^ — Barmor  •  vs.  Joy^        371 

12.  An  objection  to  the  regu- 
lirity  of  a  resun'ey,  ('n  aii  ac- 
tion to  try  titles,)  according:  to 
tJie  ruk  H  of  court,  must  be 
made  before  the  cause  has 
gone  to  the  jury,  lb 

TRB6PASS. 

1.  An  act' on  of  tretpaat  for  false 
imprisonment  under  a  ca.  mi. 
can  not  be  supported  as  long 
as  the  execution  on  its  face  re- 
mains unsatisfied,  or  even 
wliere  there  is  but  cost  due.— 
mihins  V8.  JfaU,  205 

2.  Trespass  vi  et  armiuj  is  a  pro- 
per remedy  by  a  parent  for  the 
taking  away  his  child.—— 
Vaughan  V9.  Rhode*,  237 

USES  AND  TRUSTS. 
1.  Col.  iMureM^  by  his  will,  de- 
vised to  Dr.  RavMay  and  wife, 
all  h's  IuikIh  :it  Long  Cane,  &c. 
*<To  hold  t lie  same  to  tlicm 
and  th^ir  heirs  in  tru^t  to,  an4 
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fbrthe  nse  and  behoof  of  h-s 
«'AJi(l  daag-liter  Francea  E. 
M'tfircna,  diiiMii;-  her  life,  and 
%rt  c^t  she  si:^<:ld  have  a  ciiild 
cr  children,  ov  ;^rand  child,  or 
giund  children  livinff  at  her 
death,  then  be  devisnd  the 
.fame  to  such  chiM,  &c.  to  their 
heiit  forever ;"  the  court  held 
ttiat  the  legal  estate  vested  by 
the  Statute  of  Uses  in  tnc  res- 
$tu  que  iue-^Ramsay  v.  Jfarsh^  252 

USU  RY. 

I.  Where  a  note  inade  hona  fide 
ibr  a  valuable  cons  dvTation  is 
broiigiit  into  market,  it.  may 
lifct*  any  oth«.'r  property,  be 
sold  for  less  than  its  nominal 
lvalue. — Fletning  va.  Mulfig'an^  irS 

'3,  A  note  endorsed  for  tlie  ac- 
commodation of  the  mriker, 
"Who  procures  it  to  be  discount- 
ed at  an  illeg-al  rate  of  interest, 
js  void  as  agninst  the  makj-r 
and  indorser  in  thi»  hands  of  an 
imiocent  indi»rbce ;  and  the 
fact  of  the  not*;  being  a  renew- 
al for  a  part  of  the  original 
•ontiact,  it  being  between  two 
of  the  parties  to  tiie  original 
contract,  does  not  vary  the 
case.  But  where  a  third  per-^ 
son,  innocent  of  the  usury, 
takes  a  new  note,  it  is  valid,        lb 

3.  ftaeenUf  even  if  a  part  of  a 
security  be  for  a  valid  aebt,  and 
part  for  an  usurious  transac- 
tion, the  whole  will  be  infect- 
ed,  and  this  where  separate 
notes  are  given,  lb 

4.  Where  m  consequence  of  an 
Qsurious  agreement,  a  person 
is  procured  to  indorse  the  note 
given  in  the  usurious  transac- 
tion, although  such  indorser  at 
the  time  knew  nothing  of  the 
tisimotts  contract,  yet  his  in- 
dorsation is  void,  as  usurious. 
fUlkw-Vf.  Bnimmei'y  178 

.^.  Where  a  person  borrowed 
money  and  g-avc  his  note  for 
tlic  amount,  with  lawful  inter- 
est, and  at  the  same  time  made 
a  verbal  promise  to  pay  5  per 
fent.  more  interest,  making  12 
percent,  the  court  held^  \ipmi 
jm  action  being  brought  en  the 


noti ,  that  it  was  usurious  mdt 
void:  althou)^h  it  was  1c£tto 
tlic  borrower's  Imnor  only, 
whether  he  would  pay  more 
than  legal  interest. — fViUard 
vs.  lieeder,  39 

VENDUE  MASTER. 

1.  When  a  person  employs  a 
vendue  master  to  sell  property 
at  a  particular  per  centage 
commission,  the  vendue  mas- 
ter is  not  entitled  to  a  per  cen- 
tage  upon  a  bid  not  compHedi 
with.  The  object  of  the  ven- 
dor is  MOt  accomplished,  nofr 
tlic  duties  of  the  vendue  mas- 
ter pertbrmed,  vmtil  tlie  condi- 
tions of  the  sale  are  complied 
with. — Cochran  VB,  Jofmson^        SP 

2.  l^pon  ah  action  for  money 
had  and  received  against  the 
defendant,  it  was  averred  that 
he  received  it  as  vendue-mas- 
ter,  V.  iiicli  nllcgation  was  not 
rcplicil  to,  and  verdict  was  had 
for  tiie  plain tift',  heldy  tha*  the 
defendant  was  not  th(  'vby> 
prevented  at  any  tlmt*  ai  er- 
w  ards  from  tak  i  ng  th  e  I)  r  i  c  t:  t 
of  the  insolvent  dtbtor's  act ; 
for  as  the  question  wliethev  \^ 
received  it  as  vendue  master 
or  not,  was  not  put  in  issue,  he 
might  waive  the'  question  at 
that  time,  and  he  has  the  right 
to  make  it  whenever  it  be- 
comes important  to  him — •Wfef^ 
ritVB.  IVeslendorf,  326 

VENUE. 
1.  In  a  capital  case,  the  court 
held  it  was  not  sufficient  cause 
to  change  the  venuet  that  the 
prisoner  swore  he  believed  he 
could  not  obtain  an  impartial 
triiU,  because  a  sum  of  money 
had  been  raised  by  subscrip- 
tion by  some  of  the  citizens  of 
the  distrrct  to  apprehend  him, 
he  having  escaped  from  tlie 
sheriff. — 'State  vs.  WilU»m8y     Si6 

veudict! 

See  Practice. 

WAR. 

See  CorUrcrh 
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vtl  Aresscl  Hoaluii^  m  the  dock 
•f  any  svtiarf,  tiioagh  moored 
to  a  (iifTerent  wiuin,  must  l)e 
considered  as  biying'  at  the 
former  wharf;  and  the  rates  of 
Whiirfage  due  by  her  must  go 
to  that  whaif. — Devfes  vt.  Ad- 
giT  6f  Black,  105 

WARRANTY. 

9^6  Evidtince.     Sheriff  Salet.  Da- 
mag€9.    PlfiuUng. 

t.  Where  there  has  been  an  ex- 
press warranty,  the  action 
must  be  upon  such  warraiU)-, 
lin<l  not  upon  any  implied  war- 
ranty.— Beadva,  Duncan,        167 

9.  VVhere  a  factor  dealing-  for  a 
pfnc<pal,  but  concealing  that 
principal,  delivers  goods  in  his 
Own  name,  the  person  contract- 
ing with  him  lias  a  right  to 
•onsider  him,  to  all  intents  and 
purposes  as  the  principal,  and 
nay  bring  an  action  on  a  breach 
•f  warranty— />dT»e7<^or<  tf?  Co, 

.  V9.  liiley  &  Cyilear,  198 

3.  A.  sold  B.  a  negro  slave,  and 
being  sued  for  tiie  purchase 
money,  set  up  a  Breach  of  im- 
plied warranty  (by  a  bt-arvir  of 
^e  note  to  whom  it  had  been 
transferred)  of  the  soundness 
•f  the  slare,  and  proved  that 
she  had  the  venereal  disease ; 
the  court  held  that  it  was  inad- 
miss'ble  to  prove,  in  order  to 
enhance  the  damages,  that  she 
had  communicatcathc  dist  use 
to  many  other  slaves,  by  which 
he  received  great  consequen- 
tial injury,  it  not  having  been 
proved  that  the  vendor  knew 
of  the  unsoundness  at  the  time 

of  sale. — Ughtner  vh.  Martitiy  214 

4.  When  property  is  sold  at  a 
reduced  price  on  account  of  a 
known  defect,  but  paid  for  as 
sound  in  other  respects,  tlic 
purchaser  may  sttll  claim  a  de- 
duction under  an  implied  war- 
ranty for  any  other  defects.— 
Jlihlcy  va,  Beeve*,  432 

$,  Whether  the  number  of  ft- 
cres  or  the  metes  and  bounds 
Qpnstitute  an  essential  part  of 
the  contract,  (in  a  conveyance 


of  Und,)  or  are  intended  a^ 
riicrc  lifsc^'iption,  ii>«'. it  depend 
upon  all  til  CiU  uinstances. — 
Talbot  vs.  Mi  v"7t,  44d 

6.  And  when  a  certain  number 
ot  acres  arc  sold,  ^^  ith  a  des- 
cription only  lo  fix  itii  locaUty, 
anu  its  exU-.nt  not  exliibited  by 
any  visible  and  knowu  marks, 
and  only  to  be  asccruincd  imd 
marked  out  by  a  survey,  then 
it  Will  be  considiired  as  a  sale 
of  so  many  acres,  and  not  more 
or  lcss»  n 

WAY. 
See  PvcMLvipHon. 

WILLS. 

See  Usen. 

W.  made  a  rcsiduar}-  clause  to 
his  w.ll  inthefollo*  <  ig  words: 
"Thereat  and  res;due  ofinr 
eatate,  both  real  Uiul  p<  r>»onaly 
to  be  eciually  divi'Uni  bvtwecn 
my  tw^o  grandHOiis  kiihon  and 
Thnmasy  and  delivered  to  them 
at  the  a^e  ol  2\  years;  but 
should  Ujfy  die,  leaving  no  lujf" 
fid  IsfWy  'H  diat  case  I  give 
andbfqtuat'i  the  lofuAe  :J  my 
dstat?^  b.)th  veal  and  piihonal, 
to  /{i'.hi^rd  iliomus  and  ^^Xury 
Go-'fu'if,  liebaaa  /'o:/»  :»id 
Thomas  ^T.-V.  .r,  to  \r  •.•q»5.iljy 
divided  h-  we<.*'>  t'v.^i,"  h.-'lX 
that  7%'y.'.....  (h.vin.j  urrivcd  at 
21  years,  wi':i  li'JiK.,^  took  an 
aI)solnte  estate  vindiT  the  will, 
and  Wtlson  having  died  under 
age,  and  witiiout  leaving  issue, 
Thomas  became  cfititlea  to  tie 
whole  estate ;  And  upon  the 
deatfi  {)i  Thomas^  leaving  issue, 
his  children  took  by  limitation 
and  not  by  purcliasc —  Carr  vs. 
Jeannerett^  66 

2.  That  the  intention  of  the  tes- 
tator ought  to  govern  where  it 
can  be  discovered  is  a  good 
rule  ;  but  wherever  the  will  is 
plain,  unequivocal,  and  in  tech- 
nical law  language,  it  is  lihne- 
cessary  to  resort  to  that  rule  of 
construction,  lb 

3.  See  the  opinion  of  the  Court 
of  Kquity  -n  tiiiscaac,  which  is 
different  from  that  at  law,  7j 
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4^  The  will  of  %f€me  cox^e^t  !>.- 
qaeutii.i'i^  her  chossa  in  cctton 
to  iicrhusjaiid,  .s  voicl,  i::(ju^h 
ni4«.lw  wiih  hU  (166.  lit. — ^^oic' 
eli  H  case,  45o 

5.  .\  paper  w«is  offered  as  the 
w.ii  o:  A.  tlie  pteambic  be'm^ 
ill  liic  haiid-wr?t;n^of  a  Ineni^ 
and  tlu^  dispo^  ni^  clauses  m 
the  writing"  of  tne  tcsiaior,  but 
notflig^ned,  but  ending'  w.th  a 
verrie  \\-  directed  to  be  enj.i'a- 
vcl  oil  \.A  tomb,  the  court  hehi^ 
that  p.»:ol  evidenco  of  hisde- 
cl..rauo»iu  were  adfn'ss'ibW  to 
sin  vv  'A'hctli.'T  he  ii\U*ndp.d  it 
for  us  last  will  or  not. — Hith- 
er upoonvst.  W^ them';'. on f  6J  • 

M'lTXKSS. 

1.  Wh-jrcthe  aj^'ent  of  the  cap- 
t<'.r'  libelleti  the  pr.z/-  .u  their 
o  *  ,  names forilie  captoiN, and 
th.  'iriae  j;oo;Is  were  sold  !>v 
t. .  J .  Icr  of  the  "Court  of  Acl- 
n,    t  iv,  tne  court  heltl  the  a- 

« 

g-  Trts  n>*g'ht  brin'g  an  action  in 
th^rir  own  namoe  for  tht  pur- 
cliasc  money. — Depau  V9.  By- 

%  Also  heldt  that  the  tnarslml, 
whrt  nmde  the  sales  was  a  eom- 
pc^tent  'vritness  to  prave  the 
sftme»  lb 


3.  No  witness  residing  in  the' 
state  cat!  be  examined  «fc  benf* 
e89e^  by  the  coumion  law,  and 
we  liavcno  siatnte  autJiorizinj^ 
luch  an  examination  of  a  wit- 
nessresid'toj^  within  forU>  miles, 
merely  because  he  is  u  presi- 
<ler*t   of  a   linnk.— /J//^7i>A  r». 

4.  Wiiere  a  ^ntne.>s  had  betn 
subpcenaed  by  the  th'i>nJantf 
and  the  case  W:is  deeiilcd  in 
his  favor,  and  execution  issued 
out  and  satisfied,  the  iMtntss 
having"  neglected  to  have  his 
attendance  taxed,  sued  the 
hf.ikftti^  before  a  Justict  oMhe 
peace,  held  tiKil  t!ie  witness 
could  not  recover,  there  being 
no  pnvity  ot  contract. — Clem- 
ents vs.  Jiac^tetf,  244 

5.  A  father  is  a  competent  wit- 
ne.-.s  to  prove  a  gift  by  himself 
to  'i  s  cj)ild.-7-iVmi7/i  r,7.  JJttfe' 
johtty  362 

6.  A.  sold  a  negro  to  l\.  and 
took  his  note  with  C.  as  securi- 
ty for  *  part  of  the  purchase 
money.  Judgment  w&s  obtain- 

'  ed  on  the  not^but  it  was  not 
satisfied ;  the  court  held  that 
in  an  action  by  B.  against  A. 
for  a  fraud  in  the  sale  of  the 
negro,  C.  was  aq  incompetent  > 
witness.— ^^cCa^imt*  tVIHt/ft,    27^ 
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